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& GURUGRAM Complaint no. 6951 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 6951 of 2022
Date of decision : 09.02.2024
Kirti Gupta

R/o: - H.no. 1157/6, Roshanpura, Behind ganpati
Arcade, Tehsil & Distt. Gurugram, Haryana-122101 Complainant

V 'Sus
'f. ""B .ri
M/s Signature Global (India) P
Office: 1302,13% floor, quer*rﬂ;"“s‘; ature Tower,

South City-1, Gurugram Hmna;lzzhﬂl o Respondent
TaN N
/3 e 02N

CORAM: [/ sy \Q\

Shri Sanjeev Kumarm"’ ity -l - Member
APPEARANCE:

Shri. Vishal Gupta (Advovate) Complainant
Shri. Niraj Kumar (Advﬂgqu Respondent

_ORDER

1. The present cﬂmplamt has been filed by the complainants/allottees
under section 31; ug the Re@%?téte [@egulatlun and Development)
Act, 2016 (in short, ﬁhe Act) read. with rule 28 of the Haryana Real
Estate (Regulation  and Developnient) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottees as per the
agreement for sale executed inter-se them,

A. Unitand Project related details:
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= GURUGRAM

2.

Complaint no. 6951 of 2022

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
S.No. | yeads Information
1. Name and location of the | “The Millennia”, Sector-37D,
project Gurugram
2 Project area 9.701 acres
3. Nature of the project Residential - Affordable housing
4. DTCP license no. and 4 0f 2017 dated 02.02.2017 valid upto
validity status 01.02.2022
8, Name of the Licensee Signature Global India Pvt. Ltd.
6. RERA registered/ not Registered vide no. 03 of 2017
registered and validity | dated 20.06.2017
status
8-202, Block/Tower - 8
7. Unit no. ’
e (Page no 20 of complaint)
: 592.126 sq. ft.
8. Unit adm i
Rt i (Page no 20 of complaint)
' 09.01.2018
9. Date of flat buyer's
s s 4 (Page no 18 of complaint)
10 Payment plan Time linked payment plan
(Page no 54 of complaint)
11 Total consideration Rs.24,24,331/-
i (Page 27 of complaint)
Rs. 26,42,525/-
(Page no 10 of rejoinder-final
statement of account)
1. | Total amount paid by Rs. 24,24,331/-
the (As alleged by Complainant, Page no
complainants 4 of the complaint)
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Rs. 26,42,525/-
(Page no 10 of rejoinder-final
statement of account)
13. Possession clause 5.1
The developer shall offer possession of
the said flat to the allottee within a
period of 4(four) years from the date of
approval of building plans or grant of
environment clearance. Whichever is
later
(Emphasis supplied)
14. Date of approval of 08.06.2017
building plans
15. Date of environment 21.08.2017
clearance
16. | Due date of delivery of | 21.02.2022
possession [Note: including grace period of 6
months]
17. Occupation certificate 25.01.2023
(As per DTCP website)
18. Offer of possession 23.03.2023
[pg. 7 of rejoinder by complainant] |
B. Facts of the co ﬁ{t l I | y&/

3.

, 5/
The complainant g&}_ e foll 'gﬁi}bihissions:-

a.

That that the ﬁé’ﬁd’iﬁ;@jﬁgﬁ’ged in the business of

developing H;ﬁg{ omm F_ ial mj%pts and selling of
residential f&:ﬁﬂl@%uusing projects &
cnmmercia{"éﬁg es, having registered office mentioned in titled
of the cumplﬁfnt, and Sh. Ravi Aggarwal is the managing director
of respondent company, and is responsible for the liabilities and
day to day conduct of affairs of respondent. The complainant
had applied for allotment of residential flat admeasuring about
Area - 596.126 sq. feet carpet area with balcony area 79.653 sq.
feet sq. ft. in affordable group housing project The Millennia,

Sector-37-D, Gurugram to be developed by respondent for a
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total price of 24,24,331/- + GST tax, and the complainant had
paid ¥ 1,21,217/- vide cheque no.163821 drawn on Indian Bank,
Gurdwara Road, Gurugram. The said payment of 31,21,217/-

has been duly acknowledged by the respondent vide application
form serial no.009294. It is worth to mention here that the
complainant has paid the entire sale consideration to the
respondent in the shape of installment without any default as
and when, the demand? Img“sf}ralsed by the respondent in the

ithout any default, initially out of her

personal funds arjlgl- mg home loan from Indian

bankﬁumgra;ri";v PPz :i W
had" ‘ﬁ’aﬁ ﬂ1e eﬁtﬁfe sale consideration of

—QTT to tl}qxesrponﬁent 1} raspect of residential flat
! g‘i‘:a out area -vﬁ%.lzﬁ sq ﬁaet carpet area with

balcony :a.nreai 1’9‘@3: sq. feet sq l‘;. m a%'fgrdable group housing
project The a; W ;& gram to be developed
by respondent. Jj ﬁﬁ_ _&mﬂking complete payment to
responden inant qua above stated
residenﬁalﬁ-Mﬁﬂeﬁ to deliver the actual

physical po§;ﬁnniaﬁe{nﬁpi;1mntin total violation of terms

324,24331

admeasuri

and condition of agreement to sell dated 09.01.2018.

c. That as per clause 6.1 of ATS dated 09.01.2018, the respondent
is under legal obligation to handover the habitable flat to the
complainant on or before 20.08.2021, and in case of default, the
respondent is liable to compensate the complainant for delayed

possession, and the complainant is entitled for
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compensation/interest for such delay till the actual delivery of

possession.
d. From above stated facts, it is clear that actual delivery of
possession of unit to the complainant has to be made on or
before 20.08.2021 as per the provisions of ATS, hence the
complainant is  entitled for delayed  possession
charges/interestfcompensatiun with effect from 21.08.2021 till
the actual delivery ofposgqssmn of flat .It is worth to mention
here that no charges fqrr el

complainant by th pp .
e. That in the yﬁg:n“ fGST council held on 19.03.2019

regarding L real éﬂﬁt&%ctum&fe GST council has given

"builde Enot h
. u rem jp% er having ongoing

projects to conti ueto ﬁa}r S'If atiﬂ‘re ld“rates (effective rate of
12% with % [h n u%uhglpro};ﬁs '.yhu:h have not been

'\

completed by 1103 Eﬂl&,,m-tﬂ up‘e jOr new rate of 1% GST
1)
without input tax m&]tmmunstrumun of affordable

possession have been given to

option to

housess ¥ ¥ A || b)) A

f. Thatin wevioéh@ gﬁnﬁ‘e ?aié—ﬂ“eé:isiﬁn*taﬁbn by the GST council
the cumpl@@}ﬂ@’@;ﬁ@é@ emallm the respondents on
04.04.2019, 18.04.2019 requesting the respondents to assess
the fresh GST tax calculation Le.@1% or to send the copy of
official letter and resolution sent by respondent to GST
authorities, regarding option exercised by respondent qua
adopting the old tax regime but the same has not been supplied

by the respondents till date, however the complainant made all
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Relief sought by thﬁ‘l‘bmlﬂl!%

the payment including GST as demanded by the respondents
under protest through her banker vide email dated 22.04.2019.
That after various personal visit and telephone calls the
complainant sent another email dated 06.10.2022 and
demanded compensation for delay in delivery of possession as
per the agreed terms and further demanded the copy of letter
/Annexure-IV along with board resolution sent by the
respondents to the GS‘!’ auﬁx&rlnes regarding opting the old tax

..-'
et

ﬁqdqnts sent a vague reply and have

regime of GST, but the ¥

failed to full fill the just an rgga*l demand of the complainant.

o &

The cnmplamantfhgs ;oughi’fﬁllﬂwihg rehef

a.

e.

To order ih@ respnnd;;nt to handﬁver the actual physical
possessmnﬂﬁh{: flat to the complainant.

To order resﬁuﬁﬂent to pay’ deiay possession charges from
21.08.2021 nﬁ‘qttual*daae_ﬂihaﬂchng over of possession.

To order the respundeﬁgﬁ_ﬁ:ﬁyid’é copy of Annexure IV along
with copy nﬁsuppuﬁt;v@b@@ of directors resolution submitted
by it to GSTﬁdeparrrrien? n?‘cgmpli%tnke of decision taken by GST
council on 19.&3 2019 ragardmg GST rates on ongoing real
estate prujects.

To order respondent to refund the excess GST charged by it if the
respondent has opted for new tax regime for its project in
compliance of order dated 19.03.2019 of GST council.

Cost of litigation.

Reply filed by the respondent:
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5. The respondent has contested the complaint on the following
grounds:
2. That the complainant was allotted a flat bearing no. 8-202

having carpet area of 596.126 sq. ft. and balcony area 79.653 sq.
ft. together with the two wheeler open parking site through
draw of lots held on 27.10.2017 under the affordable group
housing policy 2013 notified by Government of Haryana vide
Town and Country Plamﬁng Department notification dated
21.08.2017 as applicable/dt re

That subsequent {Egath%’.b llofmentof the said flat the complainant
entered into @ﬁ}eﬂ

_II"H’IpJ‘&(SQOﬂdent for the delivery of
X J :
possession ,6 said"ﬂa%?eﬁl the. te;rqs and conditions as

contained 5’:‘ ~

That the tugairtrg,st of th& alﬂ)tted fiat‘mcliiding balcony area was
324,24,331/ @xélud} g the other cha;ges such as stamp duty,
registration c ﬁgﬁh&mﬂpenge%gtc and the payment was

time link payment hssﬁgﬁa%ejﬂ.bfﬁle policy.
That the tug_ Est@f thé’gai ﬁatwfas escalation free, save and
e!“rei'ﬁpmeht charges payable to

the gnvernr\negt}al ,quﬂ{onﬁ@pﬂ{ or. any other charges which

may be levied or imposed by the governmental authority from

1‘ _mrant point of time.

except incr

time to time, which the complainant had agreed to pay on
demand by the respondent.

That the delivery of the possession of the said flat was agreed to
be offered within 4 (four) years, from the approval of building

plans or grant of environmental clearance, whichever is later.
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However the delivery of possession was subject to force majeure

circumstances, receipt of occupancy certificate and allotee(s)
having timely completed with all its obligations.

£ That the proposed period of delivery of physical possession was
subject to force majeure circumstances, intervention of
statutory authorities, receipt of occupation certificate and
allotee having complied with all obligations of allotment in a
timely manner andﬂfuépdier subject to completion of

2 ! ‘"% escribed by the respondent and

not being in dEfauLLﬂfA;f};}j. {ause ﬂf,the agreement.

g. That the agre .lekgqssf fwuu,ld have been applicable
“ peiod

i‘\ J, L}

provided no/ hanc‘!"}%ﬁ‘anc&\ha& Been caused either due

to force maieﬁr clrcumﬁtances or.on é,ceaunt of intervention by
v 1‘ I~ ]

formalities/ documentatit

IV
on {tﬁ@" project, various force
A/

majeure circu 5 | c’bnstructinn bans, Covid-19
_ : "6{1:) affected the regular
developme oject. The deadly and
contamnusH &KER&& which have resulted
in unavmdébl& ﬂelay/lﬁ ﬂelwequ,f physical possession of the

apartment. In fact, COVID 19 pandemic was an admitted force

pandemic, variou

majeure event which was beyond the power and control of the
respondent.

i That the outbreak of Covid-19 has been declared as a pandemic
by the World Health Organization. Advisories/ directions

including lockdown/ restrictions have been issued by the Govt.
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of India as also State Govt. The said pandemic has had serious

consequences and was so deadly and contagious that compete
lockdown was imposed several times not only in Haryana but in
India and rest of the world also. That even lockdown was
withdrawn various restrictions continued to be imposed.
j.  Thatitis also to be noted that on the same principle, the Haryana
Real Estate Regulatory Authnrit}r Gurugram granted 6 months
extension for all ungoi's' ;E_l;aa[gcts vide Order/direction dated

1,;,' F 15t wave of Covid-19 pandemic.
in March 2020 and continued

E‘A& 19 could subside, it is
0 ovid19 out broke, The 21d

tmn thereof.

l. Thatitis a]H ts%e FRW falls within the area
of NCR and re K nt r‘m%s such as the Hon'ble
Supreme @;\ y;w@e@ J_ﬂ:hzbqpal (NGT), Municipal

Corporation Gurugram (MCG) etc. had directed ban on

tsunami' and Harj.lr

construction activities in Delhi NCR due to rise in pollution level
mainly in festive season/ winter season for various periods
thereby severely affecting the regular development of the real

estate projects.
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m.

That it is important to mention herein that graded response
action plan has been implemented during winters and
depending upon severity it also includes ban on construction
activity and infact such restrictions have been imposed from
time to time. Reference may be made to article in this regard
which was published in business standard.

That it is needless to mention that owing to a ban on
construction activity, e%ﬁjgilj{a complete and a long ban, the

.11'-

labour force gets demﬁ ) el hey have to be let off and they

places or seek work elsewhere

! - 11 ace of construction takes

asop due to above reason
aﬁ&te outside NCR during

a 4
| Ier:_,ﬂelay of mobilization of

that time of );b.?rt-;e i i}

i "r-

construction activﬁ‘?‘_., R* G %
That the H ite Regulatory Authority vide
order no. {}Eﬂb‘!{agm z“fﬁdmn] dated 26.05.2020
extended tfl&jlatﬁ 10{* WH qur all Real Estate Projects
registered under Real Estate Regulation and Development Act,
where completion date, revised completion date or extended
completion date was to expire on or after 25th of March, 2020

automatically by 6 months, due to outbreak of the COVID -19

(Corona Virus), which is calamity caused by nature and is
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adversely affecting regular development of real estate projects

by invoking "force majeure” clause.

p. That the Hon'ble Haryana Real Estate Regulatory Authority,
Panchkula had decided to grant extension of 3 months in
addition to waiver granted during first wave of Covid pandemic
from 15 of April 2021 to 30th of June 2021 considering the 2nd
wave of Covid19 as a Force Majeure event.

q. That the Cnmmissiunﬁr iﬁEAMu,njmpal Corporation Gurugram.
Vide order dated 1 1.10'_- (
Construction Actwjl:fe's @

.,-;:L ned direction to issue challan for
:ﬂg gufflR from 11th October to 31
",dqissued by the chairman of
EPCA vide lettgr ¢ EPCA- “R/2019/L-42.dated October 09, 2019.
r. That the Hﬂﬁ'lﬁe RERA, Gautam Budh Nagar while deciding
complaint Hn Jmcaé.wu*zfssaa?/zuzu and leading
3\ \i | NCRIHﬁBﬁ&ZM{ZOZU and
NCRl44{UlMﬁ202@.,W(d¢r ‘dated 19.03.2021 and
16.12.2020 has given.exténsion.of 74 days and 102 days to the
developer o cnp@iiz Pcﬁﬁp Itts pertinent to mention
that said ddition ‘to ‘Covid19 six months
extension as:aqtecﬂ i}m_t};f:jég?q:;ngmeqts._
s. That in the light of aforesaid facts and notifications, it is

December, 20 g& pegrf

complaint

submitted that the respondent is entitled for exclusion of the
period of delay caused due to 2™ wave of Covid-19 pandemic
and construction ban imposed by competent authorities being

decisions affecting the regular development of the real estate
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project for a period of at least nine (9) months in addition to six

months extension of Covid-19.

t  Further, all these facts were and are in the notice and knowledge
of the complainant and the complainant has pleaded deliberate
ignorance about the same. The complainant has intentionally
omitted any reference to the aforesaid clauses of agreement. It
is further submitted that the occupancy certificate of the project

has been received and the.

qundent is in process to issue offer
of possession to the ali""' tee _'jnﬁluding the complainant.
Copies of all the relevg_nrﬁhcmﬁ'é'n%s have been filed and placed on

the record. Their a

_@dn_g}uge Hence, the complaint
can be decided ﬁp@ has‘l’ﬁ"ﬂ‘ﬁﬁese undisbuted documents and
submissions m E thecqmplgtnams

The complain 1bivd the— raspnndent submltted the written
submission inﬁ &uﬂ‘lﬂlﬁty’ ‘ dated }:6.1‘1&023 & 18.01.2024
respectively. \": ) ;
Jurisdiction of the auﬂlnﬂtg_ 11 .
The authority uli ies atit ;t‘r las well as subject matter
jurisdiction to te

E.1 Territorial 1@5&:1;11:‘]# e

As per notification no. 1/92/2017- ITCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real

W

Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
Page 12 of 25
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10.

11.

12.

HARERA

E.1l  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)
is reproduced as hereunder:

“Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottee as per the
agreement for sale, or to the association of allottee, as the case
may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottee, or the common
areas to the association of allottee or the competent authority,
as the case may be; ey

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottee and the real
estate agents under this Act and the rules and regulations made

thereunder. 1A J// ey
g = 7

So, in view of the provisions of the Act of 2016 quoted above, the
authority has cun};\uléte jurisdiction to decide the complaint regarding
BLLE W i i1 & i
non-compliance of obligations bry the promoter leaving aside
NIRRT

compensation which is to be decided b¥ the adjudicating officer if

N o Sl o VS
pursued by the complainants at a later stage.

-qu_h:“_-‘ ___...-

Findings on thq‘)b*ec%nws?hyﬁﬂ%e respondent
F.I Objection regarding delay due to force majeure circumstances
The respondent-promoterraised a contention that the construction
of the project #ﬁs“ﬂéhy'eﬂ die to forcé majeure conditions such as
various orders passed by the Haryana State Pollution Control Board
from 01.11.2018 to 10.11.2018, lockdown due to outbreak of Covid-
19 pandemic which further led to shortage of labour and orders
passed by National Green Tribunal (hereinafter, referred as NGT).
Further, the authority has gone through the possession clause of the
agreement and observed that the respondent-developer proposes to
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13.

handover the possession of the allotted unit within a period of four
years from the date of approval of building plan or from the date of
grant of environment clearance, whichever is later. In the present
case, the date of approval of building plan is 08.06.2017 and
environment clearance is 21.08.2017 as taken from the project
details. The due date is calculated from the date of environment
clearance being later, so, the due date of subject unit comes out to be
21.08.2021. Further as per HARERA notification no. 9/3-2020
dated 26.05.2020, an exté‘ ﬁng’” 6 months is granted for the
projects having comp__!,et;‘ﬁh? e date.on or after 25.03.2020. The
completion date o tﬁ;’éﬁa;te " ﬁrq;edgnwhlch the subject unit is
being allotted tufﬂg‘l;g%pagmmwma&ﬂm i.e, after 25.03.2020.

Therefore, an e:-ggtgﬁt's_fnn of 6 months is to be given over and above the

due date of han%lfiiugléwgn possession in view of notification no. 9/3-
2020 dated 26.0&{% , on a}cccﬁmt uf#qui.r:_,_effrgajeure conditions due
to outbreak of Cnﬁé;i';?ﬁaddeﬁii@iSﬁ;'iﬂ-fﬁuéh case the due date for
handing over of pusseéﬁiﬁn@m‘éﬁ-hﬂtm 21.02.2022.

e—— .

Findings regarw n?;Ef ﬂgtﬁ_ﬁy % cgn__%plainant.

G.. To order the respondent to handover the actual physical
possession of the flat to the complainant.

G.Il. To order respondent to pay delay possession charges from
21.08.2021 till actual date of handing over of possession.

The complainant in its complaint stated that although the respondent

has offered the possession of the unit on 23.03.2023 but since it is
accompanied by illegal demands therefore, the said letter dated
23.03.2023 is invalid. Also, the copy of OC was not attached with the
offer. The authority before adjudicating upon the relief of delay
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possession charges shall first give findings with regard to the validity
of offer of possession letter dated 23.03.2023.

Validity of offer of possession
14. At this stage, the authority would express its views regarding the

concept of 'valid offer of possession'. It is necessary to clarify this

concept because after valid and lawful offer of possession liability of

promoter for delayed offer of pnssessinn comes to an end. On the

other hand, if the possess’(on is nnt valid and lawful, liability of

promoter continues till a '{a@ r is made and allottee remains

entitled to receive inte;astfu,r e cf"lay qaused in handing over valid

possession. The a tyaﬂﬁrdetﬂilgd consideration of the matter

has arrived at th&:;o Iusidﬂ“%haﬁ vaifd nﬁhr of possession must

have fnlluvﬂng:‘!u;ﬁ nents;e. 1 \|

i. Possessio rmust be lulféreﬂ after obtaining occupation
certlﬂcate}{i‘?ﬁe suﬁjedf u;llit after Lés completion should have
received nccupqtinn"‘tad;;ﬁqatesfrqnﬁm department concerned
certifying that all Elasl;;;mﬁ'a:smwthral facilities have been laid
and are npe& nqﬁs in structural facilities include water
supply, se e sysgl Eorm ‘%ater drainage, electricity
supply, rnad&and snreét hghtmg |

ii. The subjectunitshould be in habitable condition- The test of
habitability is that the allottee should be able to live in the
subject unit within 30 days of the offer of possession after
carrying out basic cleaning works and getting electricity, water
and sewer connections etc from the relevant authorities. In a

habitable unit all the common facilities like lifts, stairs, lobbies,
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iii.

etc should be functional or capable of being made functional
within 30 days after completing prescribed formalities. The
authority is further of the view that minor defects like little gaps
in the windows or minor cracks in some of the tiles, or chipping
plaster or chipping paint at some places or improper functioning
of drawers of kitchen or cupboards etc. are minor defects which
do not render unit uninhabitable. Such minor defects can be
rectified later at the cost aﬁt&e deveiupers The allottees should
Nl

,;{f: et unit with such minor defects

under protest. This™a thority “wi | award suitable relief for

W

rectification Wﬁgﬂ@!‘eﬁ aftet* 'tak.mg over of possession

Wl il

accept possession of t}l g

a:;,
ﬁfisubjecj; umt 13| not hgpltaﬁle at all because the

done, comman ﬁE ices ‘hkq 1"
TE \)

unit shall be deem

an uninhab ET ﬂﬂu{ﬂ’ ?Qldﬁd a legally valid offer
of possessi

Possesslun_x s};q\u!q alét Jti,:gésémpanjpﬂ by unreasonable

additional demands- In several cases additional demands are

are non-operational,

itional then the 5ubject

made and sent along with the offer of possession. Such
additional demands could be unreasonable which puts heavy
burden upon the allottees. An offer accompanied with
unreasonable demands beyond the scope of provisions of

agreement should be termed an invalid offer of possession.
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15.

16.

17.

18.

HARERA

Unreasonable demands itself would make an offer unsustainable
in the eyes of law. The authority is of the view that if respondent
has raised additional demands, the allottees should accept
possession under protest.

The respondent has charged the demands under the following heads:

Head Amount(X)
Water connection charges 1381
Administration charges . . | - 15000
Advanced consumption depnﬁt % 6000
IFSD charges _. "“‘*’far-' 15000
External e]emﬁcﬁufuu,.chm ' \ 31684
Meter mnnectmn charges - | " 3850

|
The authority has a‘lready dealt with the. above charges in the

compliant bearﬁl@m{: CR/#HR(ZQZIim!eﬂ as Vineet Chnubey V/S

held: u\.-dr, I || !..-':‘
. Admlnistratinn\tirﬁigﬁis' :5:#; #

That a numinali_._arqnurln ufﬂﬁr ;,Isquw could be charged by the
promoter/developer for.any such, expenses which it may have
incurred for facilitating n:tliajslaiﬂftqu}sfer as has been fixed by the DTP

office in this regard.

e Meter connection charges/water connection charges

That the promoter would be entitled to recover the actual charges
paid to the concerned departments from the complainant/allottee(s)
on pro-rata basis on account of electricity connection. However, the
complainant(s) would also be entitled to proof of such payments to

the concerned department along with a computation proportionate
Page 17 of 25
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19.

20.

g

HARERA

to the allotted unit, before making payment under the aforesaid
heads. The model of the digital meters installed in the complex be
shared with allottee(s) so that they could verify the rates in the
market and the coloniser.

» External electrification charges

It was decided that the colonizer would provide the detail of
expenditure to the cumplainant[s] and they can ﬁerify the same from
DHBVN, if required. Thus wheh the claimant(s) agreed to pay
charges under this head on Emtﬁlnun of the promoter providing
the details of expenditure"‘to ﬁl;ﬁ'l and the same to be verified by
them, then pramuter gan legzﬂ!y cha:!ge the same from them.

e Advanced tﬁ'l;mptlufdepﬁsit \&

That the charge Ttirh-:ha-r this. heacf are hei‘;‘.g hmanded 5o Gt the
allottee(s) shou dhaye power c q‘écti’nn*g'l his/ her unit at the time
of possession anti EBQ amnunt :thuuldﬂhe ;5&1 usted in the electricity
bill as per the cons p}mi‘p of po ‘ /S

e Interest free secuﬂtyﬂggqsﬂ:

That the prumorgrplaﬂbe all’au@?i to collect a reasonable amount
from the alluttegr ﬁmger*th{‘-! ﬁha”ﬁ "IIQEI)h However, the authority
directs and passesgrg_upder that the pmmﬂ;er must keep the amount
collected under that head in a separate bank account and shall
maintain the account regularly in a very transparent manner. If any
allottee of the project requires the promoter to give the details
regarding the availability of IFSD amount and the interest accrued
thereon, it must provide details to them. It is further clarified that out

of this IFMS/IFSD account, no amount can be spent by the promoter
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23;

24.

25.

for the expenditure for which he is liable to incur/discharge the
liability under section 14 of the Act.

According to the above findings the respondent is correct in charging
the said amount under the following heads accordingly the said offer

was not accompanied with any illegal demands therefore all the

conditions of a valid offer are being fulfilled therefore, the said letter
dated 23.03.2023 is valid in eyes of law.

.....

;u'l|I "';4'%‘?:?’!
w--i m,lB[l] of the Act. Sec. 18(1)
proviso reads as u eg.?‘“ fﬁ NI

af an?mn#uﬁﬂ com ‘mc‘ﬁgn
Hs to cump:'e&qr is u‘:?%fbwqg.‘ue possession
ofan apa m'sn plot pr@ﬁﬂd@g.

.................. J'...- : ,'

Provided th a;"'w?ié\r&,an gﬁ eema ﬁ;,f&und to withdraw
from the pro all be pai '%ﬁﬁmﬂmn interest for

every month ofdelay, ovepof the possession, at

such rate as may gﬁi@g‘ﬁ@

As per clause ent ;:lated 09.01.2018, the
possession of the subje E gdéﬂ over by 21.02.2022.
Clause 5.1 of ?JTE\huger‘m agre‘emnm provides for handover of

possession and iﬁ‘repraducecrbeh/w

51

The developer shall offer possession of the said flat to the allottee
within a period of 4(four) years from the date of approval of
building plans or grant of environment clearance. Whichever is
later."

At the outset, it is relevant to comment on the pre-set possession
clause of the agreement wherein the possession has been subjected

to all kinds of terms and conditions of this agreement and application,
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and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoters. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoters and
against the allottee that even a single default by the allottee in
fulfilling formalities and documentations etc. as prescribed by the
promoters may make the paaﬁessiun clause irrelevant for the
purpose of allottee and 1:I'u?~,:ﬁ;§*E |
possession loses its megning;'fﬁ“e Jnchﬁpuratmn of such clause in the
flat buyer agreemeﬂtgy tjhp ﬁlqaﬁ'rﬁtgrs'arg just to evade the liability
towards timely dé Hbfe\%ﬁmt ahﬂ to deprive the allottee of

_ltment date for handing over

his right accrui g’ﬂ er delay. in,pussessm!j, This is just to comment
as to how the buifcfeli ha,samsuse}'d Iiis dnmﬁ’lant; position and drafted
such mischievous Elaﬁs@ in the agreﬂmenr and the allottee is left with
no option but to signén tba«dﬂ,;@ lines. -
Admissibility of dela}‘ pnmeéi_)h,charges at prescribed rate of
_____ ainants are sﬁ]ﬂng delay possession charges as
one of the rehefsﬂ-l vei* p‘rc?‘nsl to section 18 provides that where
an allottee duest{é':;o_t}ib_tgpdf tig«{mgqaw,fmm the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it
has been prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the rate
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prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.”
27. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule L&fq}}luwed to award the interest, it will
-~ rlﬁ-]“. 5
ensure uniform practice m@}'l_ e cas

S S

28. Consequently, as per website of the State Bank of India ie,

https://sbi.co.in, the n__ e

on date i.e., 09, 02’,%0@5 &.BB _ A%ﬁiﬁiﬁi}.{ the prescnbed rate of
iF: al cost of leqﬁing raﬁsi.’a’% i.e, 10.85%.

lntErQSt' s deﬁmzd ﬁﬁﬁar section 2(za) of the

tq u::IJ int reﬁ cija lp from the allottee by

'E}Q 1shq]l mn&] to the rate of interest

1l {}' the allottee, in case of

29. The definition of te

“(za) "in tes
pramutera th dﬁa "'1 mﬂy

Explunat:.' r He‘pur claus&—
(i) Ih from the allottee by the
promoter, in case of defau t, shall be equaf to the rate of interest

which the promoter shall be liable to pay the allottee, in case of
default;

(ii)  the interest payable by the promater to the allottee shall
be from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to
the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

30, Therefore, interest on the delay payments from the complainants

shall be charged at the prescribed rate ie, 10.85% by the
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respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges

On consideration of the documents available on record and
submissions made regarding contravention of provisions of the Act,
the authority is satisfied that the respondent is in contravention of

the section 11(4)(a) of the Act by not handing over possession by the

due date as per the agreement. By virtue of clause 5.1 of the

erm..‘eiearanee or building plan
dat of p egs*&s;'fqn is calculated from the
efeeram{‘ﬂﬁ lat %e »21.08.2017. As far as
-. nths is coneerried, th BX

e.. Thei'eﬁ?reg thg drje date of handing over
possession eeme'a eu : 0 te 21. éz zezﬂ 'fhe respem:tent has offered
the possession of m%ment mi's 03.2023. Accordingly,

it is the failure of the\&p&iﬁ_ﬂﬁwmeter to fulfil its obligations
and respenmblhﬁ r the agreen h@d over the possession
within the stipulated period. At Ehﬁe non-compliance of the
mandate eental(: }tﬁoﬂe\_ﬁ \_{ﬁ; [a;] ;‘eqd with proviso to section

18(1) of the Act on the part of the respondent is established. As such

same is allowed for the

the allottee shall be paid, by the promoter, interest for every month
of delay from due date of possession ie, 21.02.2022 till offer of
possession plus two months i.e., 23.05.2023 at prescribed rate i.e,
10.85% p.a. as per proviso to section 18(1) of the Act read with rule
15 of the rules.
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G.III. To order the respondent to provide copy of Annexure IV along
with copy of supportive board of directors resolution
submitted by it to GST department in compliance of decision
taken by GST council on 19.03.2019 regarding GST rates on
ongoing real estate projects.

G.IV. To order respondent to refund the excess GST charged by it if
the respondent has opted for new tax regime for its project in
compliance of order dated 19.03.2019 of GST council.

The above said reliefs are interconnected therefore, they are being

taken up together for ad}udicaﬁun The camplainant in its complaint
in compliance of the dectsmn };a}ce@hy the department on 19.03.2019.
The respondent in its. fepliy hav

4["-‘

“replied that they mailed the
complainant on 17,04; Eﬂj.irégardlqgthasame that they have opted
to continue GST aﬁlfperold regime for thelr ongoing project. Although
the respnndenta- ha rephed m its mail Ep thJe said query of the
complainant but éfd mot attat;heﬂ the raIevant document for its proof
even after bemg(" a eq frorr} the Eﬂ lamant on mail dated
18.04.2019. \-;L?'_-,:‘ LA

The authority is of the v;ew that the rate of GST for affordable group
housing pru]ects were reﬁsed frnm 8 % to 1% by the GST Council in
its 34th GST Cnuncll meeﬁng heh:l on 19.03. 2019 for the projects
commenced on or after 01, 04 2019. It is observed that the instant
project was cnmmenced on 21.08.2017 i.e., from date of environment
clearance. Since the said project do not fall the said revision policy
accordingly, the respondent is right in collecting the said amount
from the complainant in this regard.

G.V. Cost of litigation

The complainant is claiming compensation in the above-mentioned

reliefs. The authority is of the view that it is important to understand
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385.

that the Act has clearly provided interest and compensation as
separate entitlement/rights which the allottee can claim. For
claiming compensation under sections 12, 14, 18 and section 19 of
the Act, the complainant may approach the Adjudicating Officer

under section 31 read with section 71 of the Act and rule 29 of the
rules.

Directions of the authnrlty

-‘}gn‘." f
": 1..'

directions under section

obligations casted upon -x om( f‘“ﬁ&\per the functions entrusted
A 2

to the authority u l' 5@5\ (ﬁqt

a. The respunde,tﬁm dlrec‘bﬁtoﬁy mterastnat the prescribed rate
of 10.85% p:a for every morith of dakay from due date of
pnssessmn‘fg Zl q2 Zﬂ?.# Lﬁ] ufferl,J ul’ possession plus two
months i.e., Egﬂ 20234 |

b. The rate of \'q\as“t qb,ggmm Irom the allottee by the
c

promoter, in Pééﬁél?ghﬂ]vﬁe charged at the prescribed
ratei.e, 10. ter which is the same
rate of 1nteHvii¥1 EiFH §h l be liable to pay the
allottee, in éaﬁr tﬁeiﬁqﬁh{q.ﬂl&dgIAyeq_,pcssessiun charges as
per section 2(za) of the Act. Accordingly, the respondent is
directed to refund the excess amount charged on account of
delay payment from the complainant if any.

€. The complainants are directed to pay outstanding dues, if any,

after adjustment of interest for the delayed period within 30
days from the date of this order and the respondent shall
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handover the possession in next 60 days to the

complainants/allottees.

d. The respondent shall not charge anything from the
complainants which is not the part of the agreement. However,
holding charges shall not be charged by the promoters at any
point of time even after being part of agreement as per law

settled by Hon'ble Supreme Court in civil appeal no. 3864-
3889/2020. RN
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