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ffiGURUGRAM Complaint No. 399 of2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: 399 of ZD22
Date ofdecision: 07.02,2024

1. Smt. Kiran Mala Garg

Address:- Flat No. J-0001, Corona Optus Apartments,
Near Alpine Convent School, Sector 37C, Gurugram

2. Sanjeev Singla

Address:- H. No. 273, First Fioor, Sector 10,

Gurugram, Haryana Complainants

Versus

Ansal Housing & Construction Ltd.
Office address: 606, 6t), floor, Indraprakash, 21,
Barkhamba Road, New Delhi- 110001 Respondent

CORAM:

Shri Ashok Sangwan

APPEARANCE:

Shri Pushpender Kumar
None

Member

Advocate for the Complainants
Advocate for the Respondent

ORDER

1. The present complaint dated 21.02.2022 has been filed by the

complainants/allottees under section 31 ofthe Real Estate fRegulation

and Development) Act,2076 (in short, the Actl read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the RulesJ for violation of section 11(4J [a) ofthe Act wherein it is

inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions as provided under the
provision of the Act or the Rules and regulations made there under or
to the allottee as per the agreement for sale executed lnterse.
Unit and proiect related detailsA.

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form;

Particulars

Name ofthe proiect "Ansal Heights,,, Sector 86, Gurugram

Project area 12.843 acres

Nature ofthe project Group housing colony

DTCP license no. and
validity status :3 ;:.;3i; 

dated 2e.05.201 1 varid upto

Name oflicensee Resolve Estate pvt. Ltd.

RERA Registration no. Not registered

Date ofexecution ofBBA 05.04,2013

Unit no. Villa- 10

Super area 43 00 sq. ft.

Possession clause 31.

The.developer sholl o[Ier possession of the,n,t 
.1nt- Lime, within o period of 42

monthsfrom the dote ofeiecution ofthe
Agree_ment or within 42 months fromthe dqte of obtaining qll the required
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Facts ofthe complaint

The complainants have pleaded the complaint on the following facts:i. That the impressive projections of the respondent,s, on
2A.O2.2O72 complainant had booked a unit of Villa bearing
No. V-10, Ansal Height Sec_g6, Gurgaon in housing
schemeof the respondent for a sum of Rs.1,61,2 5,000/-
and built-up area of this villa was 4300 Sq. Ft. Thereafter

y!.::!.i*. is .toter subject 
-to 

Ltmety
poyment ofqlldues by Buyerond subject to
J.orce majeure circumstonces qs described
tn clquse 31. Further, Lhere sholl be u grace
p_erio! of 6 months ollowed to the
Developer,over and above the period of
:z- mo.nths- qs qbove in offering the
possession of the Un i t.'

sanctions ana appivat rrr'lr:-:ssary fucommencement of construction,

(Emphasis supptiedl
IPage 62 of complaint

Date of start of
construction

Cannot be ascertained

Due date ofpossession 05.04.201,7

(Note:48 months lrom date ofaqreement
r.e., 05.04.2013 ds date of iarr of
construction is not on record + 6 months
race period allowed being unqualified

Sale consideration < t,80,08,284 /-
Total amount paid by
the
complainant

<1,7 6,59,228/ /-
(As stated by the complainant.)

Occupation certificate
on

Not received

Offer ofpossession Not offered
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the complainants have applied for transferring the rights
pertaining to villa No. V-10 and paid a sum of
Rs.49,79,065/- on different dates and the respondent has
also transferred all rights pertaining to the Villa No. V_10
to the complainants vide its letter dated 17.01.2013.
That as per respondent demand, complainants had paid amount of
Rs. 49,79,065/- to the respondent and the same has been duly
acknowledged by the respondent vide Receipt No . 495623 Dated
28.02.20 1,2, 5 080 7 1 dated 06 .0 6.20 1.2, 5 1 2 3 1 5 dated 7 1..07.20 72
& 525334 dated 30.l1,.Z}lj, and the same duly acknowledged by
the respondent vide its letter dated L7.01.2013.
That on dated 05.04.2013 the respondent has executed an
Villa Buyer,s Agreement with the complainants
pertaining to aforesaid villaand terms and conditions
mentioned in this agreement was agreed by the
complainants and as per clause No. 31 ofthis agreement,
the respondent has to deliver the possession of the villa
within 42 months from the date of execution of
agreement or within 42 months from the date of
obtaining all the required sanctions and approval
necessary for commencement of construction,
whichever is later. Vide letter dated 15.11.2013 the
respondent informed the complainants that it has
changed the villa number ofthe complainants from V-10
to V-07 and also its built-up area has also changed
from 4300 sq. ft. to 4410 sq. ft. as per sanctioned plan and
as per this letter an amount of Rs.1,g,27,5g2.56/_ is due

II.
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against the complainants. The complainants have made
all the payments to the respondent developer from time
to time as demanded by the respondent developer and
the respondent also issued receipts against the payment
made by the complainants.

Till now, thecomplainants have deposited a total 9Oo/o of
villa price out of the agreed total price of the villa to the
respondent developerand only loo/o amount stands as
unpaid by the complainants. The copy of Villa Buyer
Agreement dated 05.04.2013 and copy of the mail sent
by respondent developer acknowledging the payment of
9oo/o of Yilla price bythe complainants to the respondent
developer. That on 15.71-.2013, the respondent had
issued a letter and transferred the allotted unit no. V-10
to Unit No. V-7 and demanding an amount of Rs.
1A,27,A5?..65 from the complainants and they said had
paid by the complainants.

That on 30.03.2016, the respondent had issued Original
Allotment Letter against the Unit No. V-7 in Ansal Heights,
Sector 86, Gurugram in favour of complainants vide its letter
Ref. No. AHCL/AHIALTMNT dated 30.03.2016. That
complainant received a letter/mail from the respondent
developer demanding outstanding amount in respect of his
flat. It is pertinent to mention here that according to the
statement ofaccounts 900lo of Villa price is already paid by the
complainant till now and only 1Oolo is remaining. This amount
is demanded by the respondent developer without
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vll.

completing the project which is totally illegal and arbitrary.
That the respondent did not deliver possession ofthe said
Villa till now to the complainant which ought to have
been delivered up till February 2016. Thereafter, the
complainants approached the respondent many times to
deliver the possession of the villa to them, but the
respondent always postponed the matter on one pretext
or the other and also stopped the construction work of
the villa.

That now more than a period of Sy2 years have expired and
when the complainaqts. {equested the respondent
developer to corrrplete th€.work and to deliver possession of
the villa to them but all in
d e I ive re d. rhe c opy ., ."r."'.:l; ""jT.ffi ,l 

ji ::: J:j
the respondent developer to complete the construction of
Villa- in issue and deliver the possession of Villa in issue to
the complainants. That till today, the respondent has not
completed the construction work of the villa nor
delivered the possession of the villa to the complainant,
hence the respondent is liable to pay a sum of Rs.S/- per
sq. ft. per month to the complainants as per clause No.
37 of the agreement dated 05.04.2013, a sum of
Rs.40,000/- per month as rent w.e.f. 28.02.20:16 tilt
delivery of possession of villa, interest @24o/o per annum
w.e.f 28.O2.2O-J,6 till delivery of possession of Villa and
also compensate the complainants for mental pain and
agony.
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viii. That on 14/04/2016 complainants had taken housing
loan of Rs. 1,2,}AJ3I/_ from the H.D.F.C bank for the
payment of Installments of the price of Villa in issue and
had paid the Inrerest of Rs. 3,55,61g/_ as an interest on
the abovesaidloan till March 2O2O. The respondent is
liable to refund sdr interest of Rs. 3,55,619/_ alongwith
interest @ 24o/o per annum from March 2O2O to date of
final payment, if the respondent developer fails to deliver
the possession of villa tothe complainants.

ix. That it is pertinent to mention here that respondent had
taken a sum of Rs.4g,79,O6S/_ from the complainant
before obtaining any commencement certificate from any
authority of law and also the respondent developer has
not yet registered its housing project- in issue with the
Real Estate Regulatory Authority and the housing project
-in issue stands as an unregistered proiect. Therefore,
respondent developer should be penalized for his
abovementioned acts as per the relevant provisions ofthe
Real Estate (Regulation andDevelopment] Act, 201,6 in
interest of public policy.

x. That the respondent had taken 90olo oftotal amount fiom
complainant on the basis of impressive proiections and
false promises, which they had drained out from their
hard-earned savings. Thus, the respondent has
commifted the offence of ,,Cheating,,. That when the
respondent have not taken any positive step to hand over
the possession of the aforesaid unit to the complainant
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within the stipulated time period despite of the several
reminders/requests, then complainant had alsosent the
Legal Notice Dated 26.08.2020 through his counsel i.e.
Sh. Pushpender Saini, Advocate to the respondent for the
compliance of their part of handing over the constructed
unit and in failing so, for the refund of their aforesaid
amount of Rs. 1,70,19,945/_ along with the interest @
24Vo per annum w.e.f. O1,.L7.ZOL6 but miserably the
respondent has not paid any heed towards the same.
That thereafter, then complainant had again sent the
Legal Notice Dated 26.!0.2021 through his counsel i.e.,
Sh. Deepak Batra, Advocate to the respondent for the
compliance of their part of handing over the constructed
unit and in failing so, for the refund of their aforesaid
amount of Rs. 1,70,19,845/_ alonl with the interest @
24o/o per annum w.e.f. O1,.71.2OL6 but miserably the
respondent has not paid any heed towards the same.
That as the aforesaid project was based on ,,pre-Launch

System" so the complainant had paid an amount of Rs.
7,7 6,59,22A.6a / - ofthe above said unit to the respondent
as per the usual course of transaction but the respondent
above with dishonest and malafide intention have not
handed over the possession ofthe unit to the complainant
despite ofso many request on be part of complainant and
from the above contents its abundantly clear that the
intensions of the respondent are dishonest vary from the
beginning and all ofthem play fraud with the complainant

xl.

xii.
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in the above said manner to take undue and illegal
advantage as well as monetary benefits.

xiii. That till date the complainants paid an amount of
1,,76,59,228.68/_ to rhe respondent, but, the responden!
inspite of having received the said huge amount towards the cost
and construction ofthe said Villa, from Complainants, within time,
have not so far constructed the Villa in the said proiect, and being
so, it is a clear cut case of negligence and deficiency in services on
the part of respondent. That in view of the aforesaid facts and
circumstances; complainants seek the possession oftheir booked
Villa in the ready building/tower of the respondent after
depositing the entire rernaining costs ofthat unit.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s].

aJ Direct the respondent to handover theiossession of the booked
Villa to the complainants in their ready project.

bJ The respondent also direct to compensate the complainants as per
section Lg and other relevant provisions of HREM as mentioned
above and alongwith Iitigation charges.

5. On the date of hearing, the authority explained to the
respondent/promoter about the contravention as a[eged to have been
committed in relation to section 11(al (al ofthe Act to plead guilty or
not to plead guilty.

D. Reply by the respondent

6. The respondent contested the complaint on the following grounds: _
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That the present complaint is not maintainable qua the answering
Respondent as the complaint is totally false, frivolous and devoid
of any merits against the answering Respondent. The complaint
under reply is based on pure coniecture. Thus, the present
complaint is liable to be dismissed on this ground alone.
That the complainants had approached the answering Respondent
for booking a VILLA bearing no. V_7 in an upcoming proiectAnsals
Heights, Sector 86, Gurugram. Upon the satisfaction of the
complainant regarding inspection of the site, title, location plans,
etc. an agreement to sell dated 23.j.1.2012 was signed between the
parties.

That the current dispute cannot be governed by the RERA Act,
2 016 because ofthe fact that the builder buyer agreement signed
between the complainant and the answering Respondent was in
the year 2013. It is submitted that the regulations at the concerned
time period would regulate the project and not a subsequent
legislation i.e. RERA Act, 2016. It is further submitted that
Parliament would not make the operation of a statute
retrospective in effect.

That the complaint specifically admits to not palng the penal
interest and the full payment as agreed upon under the builder
buyer agreement. It is submitted that the complainant cannot be
allowed to take advantage of his own wrong.

That even if for the sake of argument, the averments and the
pleadings in the complaint are taken to be true, the said complaint
has been preferred by the complainant belatedly. The complainant
has admittedly filed the complaint in the year ZO2Z andthe cause

ii.

iii.

lv,
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of action accrue on march Z0I7 as per the complaint itself.
Therefore, it is submitted that the complaint cannot be filed before
the HREM Gurugram as the same is barred by limitation.
That the complainant has not approached the Authoritywith crean
hands. It is submitted that there is a conscious suppression of
material facts. That even ifthe complaint is admitted to be true and
correct, the agreement which was signed in the year 2013 without
coercion or any duress cannot be called in question today. It is
submitted that the builder buyer agreement provides for a penalty
in the event of a delay in giving possession. It is submitted that
clause 37 of the said agreement provides for Rs. 5/ sq foot per
month on super area for anydelay in offering possession ofthe unit
as mentioned in Clause 31 of the agreement. Therefore, the
complainant will be entitled to invoke the said clause and is barred
from approaching the Hon,ble Commission in order to alter the
penalty clause by virtue of this complaint more than 6 years after
it was agreed upon by both parties.

That the complaint itself discloses that the said proiect does not
have a RERA approval and is not registered. It is submitted that if
the said averment in the complaint is taken to be true, the
Authority does not have the iurisdiction to decide the complaint.
That the Respondent had in due course of time obtained all
necessary approvals from the concerned authorities. It is
submitted the permit for grant of permissions for disposal of
mineral extracted incidental to development activities was
obtained on 1,4.04.2014. Similarly, the approval for obtaining
firefighting scheme was obtained by the Respondents on 

.,.,_

yl.

vii.
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24.71.2075. Thus, the Respondents have in a timely and prompt
manner ensured that the requisite compliances be obtained and
cannot be faulted on giving delayed possession to the Complainant.

viii. That the answering Respondent has adequately explained the
delay and the same has been acknowledged by the complainant. It
is submitted that the delay has been occasioned on account of
things beyond the control of the answering Respondent. It is
further submitted that the builder buyer agreement provides for
such eventualities and the cause for delay is completely covered in
the said clause. The Respondent ought to have complied with the
orders of the Hon,ble High Court of punjab and Haryana at
Chandigarh in CWp No. 20032 of 2008, dated t6.O7.2072,
31.07.201,2,21.0A.2012. The said orders banned the extraction of
water which is the backbone ofthe construction process. Similarly,
the complaint itself reveals that the correspondence tiom the
Answering Respondent specifies force majaure, demonetization
and the orders ofthe Hon,ble NGT prohibiting construction in and
around Delhi in addition to the covid 19 pandemic as the causes
which contributed to the stalling ofthe proiect at crucial junctures
for considerable spells.

ix. That the answering respondent and the complainant admittedly
have entered into a builder buyer agreement which provides for
the event ofderayed possession. It is submitted the clause 32 ofthe
builder buyer agreement is clear that there is no compensation to
be sought by the complainant/prospective owner in the event of
delay in possession.

Page 12 of 27
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7. Copies ofall the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made
by the complainant.

f urisdiction of the authority

The authority observed that it has territorial as well
iurisdiction to adiudicate the present complaint for
below.

E.l, Territorial iurisdiction
As per notificatio n no. l/92/2077_1TCp dated 74.12.2077 issued by
Town and country pranning Department, the iurisdiction of Real Estate
Regulatory Authority, Gurugram sha be entire Gurugram district for
all purpose with offices situated in Gurugram. In the present case, the
proiect in question is situated within the planning area of Gurugram
distric! therefore this authority has complete territorial jurisdiction to
deal with the present complainr.

E.ll. Subiect matter iurisdiction
section 11[4)[a) of the Act, 2016 provides that the promoter sha]l be
responsible to the allottee as per agreement for sale. Section 11(41(aJ ls
reproduced as hereunder:

Section 11(4)(a)
Section 11

i4) The promoter sho -
(o) be reV.onstble lor all obltgotton, te\pon.tbtlirte\ ond tunc]i.)n<under the provt:ion: ot thts Acr or thp rLtle, ora ,"irtri i"rr, rr,i"thereunder or to the allottees as per the agr*."i, frr:irL, "rithp ostot iolioa oIouot tees. as the coce ma; U". ritt *" ronr*ri,ii

ofa-ll the apart mcnLs. plots ot buildingt ,i ,n" ,,,"'."r'L",r,i' ,iZuuottt ps. or tne t ommon oreos Lo Ihp o\:ot iqLton ol ollottee: orLhecompetentouthoriw.osrhe,o,pnoybi," ' "'" "' " -

9.

as subject mafter

the reasons given

10.
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Section 3 4-Functions of the Authori?,:
34A ofthe Act provides to ensure coipliance ofthe oblieations
csst upon the promotery the allottees ond tn" ,iot 

"rtiiiigrntunder this Act qnd the rules and regulations made thereunier,11. So, in view of the provisions of *," a.iqrotuJ ,U""", ,'f,. .r,fro.iay f,r,
complete jurisdiction to decide the complaint regarding non_
compliance of obligations by the promoter Ieaving aside compensation
which is to be decided by the adiudicating officer if pursued by the
complainant at a Iater stage.

F. Objection raised by the respondent

F.l Obiection r€garding the proiect being delayed because offorcemaieure circumstances.
12. The respondent-promoter has raised the contention that the

construction of the tower in which the unit of the complainants is
situated, has been delayed due to force maieure circumstances such as
orders/restrictions of the NGT prohibiting construction in and around
Delhi and the COVID-19 pandemic. However, all the pleas advanced in
this regard are devoid of merit. First ofall, the possession ofthe unit in
question was to be offered by 05.04.2017. Hence, events alleged by the
respondent do not have any impact on the proiect being developed by
the respondent. Moreover, some of the events mentioned above are of
routine in nature happening annually and the promoter is required to
take the same into consideration while launching the proiect Thus, the
promoter respondent cannot be given any lenienry on based of
aforesaid reasons and it is a well settled principle that a person cannot
take benefit ofhis own wrong.

PaEe 14 of27
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Findings on the reliefsought by the complainants.

G'l' Direct the respondent to handover the possession ofthe booked
Villa to the complainants in their ready project along with
interest.

In the present complaint, the complainants intend to continue with the
proiect and is seeking delay possession charges along with interest on
the amount paid. proviso to section 1g provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every montl of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 ofthe rules.

"Se,c,tio,n lg! _ Return olqmount snd compensotion
. t dlt J_ tl the promoter loils to complete or is unable to give possessionol on aporhenC plot, or building, _

74.

. Provided that where an allottee does not intend to withdraw fromthe proje,ct. 
.he 

sholl be paid, by th,e promor"r.;;;;;;;;;r';:r;';;lr:; 
"J

detoy, t,ill 
.the 

honding over of thi possession, ,, irli *'ri''rr" r,"r, A"prescribed.''

Clause 31 of the agreement to sell provides for handing over of
possession and is reproduced below:

"31 
!t: !:yet:pe-r :!ou offer possession ofthe Unit ony time, within
a- period oI 42 months from the date 

"f "_;;t;i;;';;';;;Agreement or within 42 months from tni aate ofottoinin,att the required sanctions ori "ppriit 
- 
rJl""rii_"ilt"

com.mencement of construction, whichever is totercirtii"rto t.imely payment of all dues by Buyer ond ,rbir;;' ,;-;i,;;;mqieure circumstances as described ii ctrrrist.1rr*"i,t i'"iZshall be a-grace period of6 months ottowea to tne oevein)",
o,ver and qbove the period of 42 montn, ,, oto-""-i, osiiingthe possession of the llnit,'

At the outset, it is relevant to comment on the pre_set possession clause
of the agreement wherein the possession has been subjected to all kinds

15.
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of terms and conditions of this agreement and application, and the
complainants not being in default under any provisions of this
agreement and compriance with aI provisions, formalities and
documentation as prescribed by the promoters. The dralting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoter and against
the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoters
may make the possession clause irrelevant for the purpose of allottee
and the commitment date for handing over possession loses its
meaning. The incorporation of such clause in the flat buyer agreement
by the promoters are just to evade the liability towards timely delivery
of subiect unit and to deprive the allottee of his right accruing after
delay in possession. This is just to comment as to how the buirder has
misused his dominant position and drafted such mischievous clause in
the agreement and the allottee is left with no option but to sign on the
dotted lines.

16. Admissibitity of grace period! The promoter has proposed to hand
over the possession ofthe apartment within a period of42 months plus
6 months from date of agreement or the date of obtaining all the
required sanctions and approval necessary for commencement of
construction whichever is later. The authority calculated due date of
possession according to clause 31 of the agreement dated OS.O4.ZO17
i.e., within 42 months from date of execution as there is no document
on record regarding approvar necessary for commencement of
construction. Since in the present matter the BBA incorporates
unqualified reason for grace period/extended period of6 months in the

Page 16 of 21
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possession clause subject to force maieure circumstances. Accordingly,
this grace period of 6 months shall be alrowed to the promoter at this
stage.

17. Admissibility of detay possession charges at prescribed rate of
interest: Proviso to section 1g provides that where an allottee does not
intend to withdraw from the proiect, he shall be paid, by the promoter,
interest for every month ofdelay, till the handing over ofpossession, at
such rate as may be prescribed and it has been prescribed under rule
15 ofthe rules. Rule 15 has been reproduced as under:

"Rule 15. prescribed rqte oI interest- [proviso to section 72, section
1.B.and sub-section (4) and subsecuoi lzl ofsection tij' '-'
(1) 

_For the purpose of proviso to ieitiin lz; i"rioi, tB; and sub-
sections (4) and (7) ofsection lg, the ,.interest 

ot the rote prescribed,, shalt
be the.stote Bank of tndio highest morginot cost oib;ii;s ;;e'+zak.:
Provided thqt in cose the Stote Bonk oftndio marginol coi ojienaing rate
(MCLR) is not in use, it shott be reptoied by ,rrn Ler"niiri't"niirg ,ot",
which the Stote Bqnk oftndia mayfixftom time to tine lor teniing to tnegenerolpublic."

18. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in allthe cases.

19. Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in. the marginal cost of lending rate [in short, MCLR] as
on date i.e., 07.02,2024 is 8.85ol0. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e. ,70.g5o/o.

20. The definition of term ,interest, 
as defined under section 2(za) of rhe

Act provides that the rate ofinterest chargeable from the allottee by the
promoter, in case of defaulg shall be equal to the rate of interest which
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the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

"(zo) "interest,, means the rates ofinterest payable by the promoter or theallouee, as the case mav hp
Ex.plonaLion. 

-For rhe puipose ofthis clause-
lt| the rote of interest chorgeobte from the allottee by the promoter, mcase of defoutt, sha be equ.ot toihe rate of iii"r"irl n i,ri ii" r-^**, .shd be liable to poy the oltonee, in coielfiiirr)r. ",,,, ",.,t l tne tnterest poyable by 

.the. 
p.romoter to t.he illottee sholl be hom thedote the promoLer re,eived ihe o.mount ol,i ii)ii i",ilrt ri ti ,0" arr"the amount or port tnereol ona inte:rii iir["r',r'):inlaiJi. *a ,n"interest payable by the a,ottee to the promote, st rit-ii iioi' tne aat"the oltoLLee defoutrs in n.oyment to the pro.o*" ,itiinZ"iri",i, ,, poia,"21. rherefore, inreresr on th" ii;;tp"y!#;ffi"ttr:ffffilinants 

shau
be charged at the prescrjbed rate i.e., 7O.glo/o by the
respondent/promoter which is the same as is being granted to the
complainants in case ofdelayed possession charges.

22. On consideration ofthe documents available on record and submissions
made regarding contravention ofprovisions of the Act, the authority is
satisfied that the respondent is in contravention of the section 11[a] (al
of the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 11[a) of the agreement executed
between the parties on OS.O .ZOL}, the possession of the subject
apartment was to be delivered within 42 months from the date of
execution of the agreement or within 42 months from the date of
obtaining all the required sanctions and approval necessary for
commencement of construction, whichever is later. Due date of
possession is calculated from the date of execution of agreement i.e.,
05.04.2013 as date ofstart ofconstruction is not on record. The period
of 42 months expired on OS.04.ZOL7. As far as grace period is
concerned, the same is allowed for the reasons quoted above.
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Therefore, the due date of handing over possession is 05.04.2017. The
respondent has notyet offered the possession ofthe subiect apartment.
Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non_
compliance of the mandate contained in section 11(41(aJ read with
proviso to section 1g(1J of the Act on the part of the respondent is
established. As such the allottees shall be paid, by the promoter, interest
for every month ofdelay from due date ofpossession i.e., 05.04.2017 till
actual handing over of possession or offer of possession plus two
months after obtaining occupation certificate from the competent
authority, whichever is earlier, as per section 18(1) of the Act of 2016
read with rule 15 ofthe rules.

F.II Direct the respondent to pay compensation and litigation cost.
23. The complainanB are claiming compensation under the present relief.

The Authority is of the view that it is important to understand that the
Act has clearly provided interest and compensation as separate
entitlement/rights which the allottee{sl can claim. For claiming
compensation under sections l2,l4,lg and Section 19 of the Act, the
complainants may file a separate complaint before the adiudicating
officer under Section 31 read with Section 71 of the Act and rule 29 ofthe
rules.

G. Directions ofthe authority
24 Hence, the authority hereby passes this order and issue the fbllowing

directions under section 37 of the Act to ensure compliance of
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obligations casted upon the promoters as per the functions entrusted to
the authority under section 34[0:

i. The respondent is directed to pay the interest at the prescribed
rate i.e., 10.850/0 per annum for every month of delay on the
amount paid by the complainants from due date of possession i.e.,

05.04.2017 till actual handing over of possession or offer of
possession plus two months after obtaining occupation certificate
from the competent authority, whichever is earlier, as per section
18(11 of the Act of 2016 read with rule 15 of the rules.

ii. The arrears of such interest accrued from OS.O4.ZO77 till the date
of order by the authority shall be paid by the promoter to the
allottee within a period of 90 days from date of this order and
interest for every month of delay shall be paid by the promoter to
the allottee before 10t of the subsequent month as per rule 16(2)
ofthe rules.

iii. The complainants are directed to pay outstanding dues, ifany, after
adrustment of interest for the delayed period.

iv. The rate of interest chargeable from the allottees/co m plainants by
the promoter, in case of default shall be charged at the prescribed
rate i.e., 10.850/0 by the respondent/promoter which is the same
rate of interest which the promoters shall be liable to pay the
allottee, in case of default i.e., the delayed possession charges as
per section 2(za) ofthe Act.

v. The respondent shall not charge anything from the complainants
which is not the part of the agreement. However, holding charges
shall not be charged by the promoters at any point of time even
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after being part of agreement as per law settled
Supreme Court in civil appeal no.3g64_38g9 /2OZO.

25. Complainr stands disposed of.

26. File be consigned to registry.

Asho( Sa4gwan

Gurugram

by Hon'ble

(Memder)
Haryana Real Estate Regulatbf Aurhoriry,

Dated: 07 .02 .ZOZ4
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