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ORDER

1. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of section
11(4)(a) of the Act wherein it is inter alla prescribed that the promoter shall

be responsible for all obligations, responsibilities, and functions under the
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2 GURUGRAM

provisions of the Act or the rules and regulations made there under or to the

Complaint No. 3611 of 2023 |

allottee as per the agreement for sale executed inter se.

A. Unit and project-related details

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:

Sr. No. Particulars W, Details |
1 Name of the project : QGrandwalk’, Sector 70, Gurugram |
| 2. Project area {2,893 acres !

3. | Nature of the projeet gial Complex

4, DTCP license no. and W du dated 15.04.2012 valid upto

validity status —

5. Name of licensee e deon

6. RERA Registered/ not | 28 p-iel[ll? 4. gg& 28.07.2017 valid upto

registered 30.06.2022
T Unit no. D-028, Ground Floor
. (Page no, 59 af complaint) o
8, Unit area admeasuring | 354 Sq. Ft. (Super Area)
(Page no, 59 of complaint)
9, Date of allotment | 20001.2015

e no. 23 of complaint]

10. Date of Eﬁl:fﬁtiﬁu 0 ¥ gr 3
BBA 'no. 57 of complaint)
| 11, Possession clause Clause 13, POSSESSION AND HOLDING

CHARGES

“(ii) subject to Farce Majeure, as defined herein
and further subject to the Allottes having
complied with olf its obligations under the terms
and conditions of this Agreement and not having
defaulted under any provision(s) of this
Agreement including but not limited to the
timely payment of oll dues and charges
including the tocal sole Consideration,
registrution charges, stomp duty and other
charges and alse subject to the Allottee having
complied with all formalities or decumentation
as prescribed by the Company, the Company
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Complaint No. 3611 of 2023

from the date of signing of this agreement or

proposes to offer the possessian of the said mﬁ
to the Allottee within a period of 42 mnﬂﬂls

approval of the Building plans, whichever is
later. The Allottee further agrees and
understands that the Company shall
additionally be entitled to a period of & [stx |
month) ("Grace period”), after the expiry of the
said Commitment Period to allow for unforeseen
delays beyond the reasonable contral of the
Company.”

[Emphasis supplied]

[ r BBA at page no. 80 of complaint)

12.

Due date of possession | 15

,;31319

ilated to be 42 months from the
‘ofexecuticn of BBA + Grace period
‘of 6 months being unqualified and
un&rﬁjﬂmﬂ

13.

Basic Sale Price

Rs. 36,2 8,500,/-
[As per BBA at page no. ﬁﬁnfcnmpiatnt:]!

14.

complainants

Amount paid by the

Rs. 32,52,198/-
&drulttéﬂﬁf respondent at page no. 4 of
. |

15.

Occupation certificate

?m 2023
(Page no. 28 of reply)

16.

Offer of possession

11412:2023

{ﬁmm 31 of reply) |

B. Facts of the complaint:

1 |

3. That the complainants are allottee(s) within the meaning of Section 2 (d] of

the Real Estate (Regulation and Development) Act, 2016. The respondent

company is a limited company incorporated under the Companies Act, 1956

and is inter alia engaged in the business of providing real estate services.

4. The respondent advertised about its new project “70 Grandwalk” at Sector

70, Gurugram launched by respondent under license no. 34 of 2012, issued

by DTCP, Haryana. The respondent painted a rosy picture of the project in its

advertisements making tall claims and thereby invited applications from

o
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prospective buyers for the purchase of unit in the said project. The
respondent confirmed that the projects had got building plans approval from
the authority.

. That the complainants while searching for a commercial unit was lured by
such advertisements and calls from the brokers of the respondent for buying
a plot in their project. The respondent company told the complainants about
the moonshine reputation of the company and the representative of the
respondent company made huge presantatinns about the project mentioned
above and also assured that they haye deli

Mational Capital region. The reM handed over one brochure to the
complainants which showed the Dl'ﬂfﬂct llke heaven and in every possible
way tried to hold the cornp'lalnantﬁn# in.l:i‘tud them for payments.

. That the complainants booked a commercial unit in the project on
30.10.2014 and paid some booking aj;;ml:s;lmﬁinmrds;ﬂle unit bearing no. D-
028, Ground Floor, having super a;'ealma&suring-ﬂﬁ# sq. ft. and the same was
acknowledged by the respondent.

. That the respondent confirmed the Mﬂf the unit vide allotment letter
dated 11.09.2014, providing the details ‘of the' project, confirming the
booking of the unit dated 30.10.2014 for a total sale consideration of
Rs.39,24,975/- and other specifications of the allotted unit and providing the

time frame.

. That a buyer's agreement was executed between the complainants and the
respondent on 15.07.2015. As per the buyer's agreement the sale price of the
said apartment shall be Rs. 39,24 975/, inclusive of the basic sale price, EDC,

[DC, preferential location charges.

. That as per clause 13(ii) of the buyer’s agreement, the Respondent had to
deliver the possession of the unit within period of 48 months from the date
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of the agreement. Thus, the due date of possession comes out to be
15.01.2019.

That as per the demands raised by the respondent, based on the payment
plan, the complainants had already paid a total sum of Rs. 31,84,164.00 /-
towards the said unit against total sale consideration of Rs. 39,24,975/-.

That the payment plan was designed in such a way to extract maximum
payment from the buyers viz a viz work done/completed. The complainants
approached the respondent and asked about the status of project and also
raised objections towards nun-cpmjpléﬁn;i of the project.

That the respondent despite hﬂﬁngm’aﬂ'i multiple tall representations to the
complainants have completely failed to hpnour their promises and have not
provided the services as promised and agreed through the brochure, BBA
and the different advertisements released from time to time. Further, such
acts of the Respondentis also.illegal and against the spirit of RERA Act, 2016
and HRERA Rules, 2017,

That the complainants have suffered a-loss.and damage in as much as they
had deposited the money in the-hope of getting the said unit for their own
purpeses. They have nnt*nnl}nhemﬂ e&tvdﬂ of the timely possession of the
said unit but the prospective return the«:,r could have got if they had invested
in fixed deposit in bank. Therefore, the compensation in such cases would
necessarily have to be higher than what is agreed in the BEA.

That the complainants went to the office of respondent and requested them
to allow them to visit the site but it was never allowed saying that they do
not permit any buyer to visit the site during construction period. The
complainants even after paying amounts still received nothing in return but

only loss of the time and money invested by them.
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That the complainants never delayed in making any payment and always
made the payment rather much before the construction linked plan attached
to the BBA.

That not only the BBA is one sided heavily loaded in favour of the respondent.
Needless to mention that such one-sided agreements have been held to be
unconstitutional and hence invalid by the Hon'ble Supreme Court and the

Hon'ble High Courts in number of cases.

That it is an admitted position that the execution of the indemnity-cum-
undertaking in the format prestrihﬂhy the developer was a pre-requisite
condition for the delivery of I;!}spdﬁﬁﬂu& The very purpose behind such
undertaking was to deter the aﬂﬂuﬂ&ﬂ ﬁ'ﬂm making any claim against the
developer, including the claim on -m:mu nt. of the delay in delivery of
possession and the claim on account of any latent-dafect which the allottees
may find in the apartment. The execution-ef such an undertaking would
defeat the provisions of section 23 and 28 of the Indian Contract Act, 1872
and therefore would be against public policy; besides being unfair trade
practice. Any delay solely 'ﬁn‘_acauuﬁi?ﬂ'ﬂmullntree not executing such an
undertaking would be a_l:_l:ril.‘_.ﬁutabl&,_!;n' @na..‘rrﬂlungr and would entitle the
allottee to mmpensa&ur;ﬁ:fﬂj' mefﬁ'ﬁﬁ %ﬁpﬁ;ﬁﬁ@ﬂn is delayed solely on
account of his having not executed theé said undertaking-cum-indemnity.

That even if we presume that the same undertaking is legal, it would be
noticed that the respondents not having honoured the date of possession
even as per the Settlement cum amendment agreement, are not entitled to
take advantage of the same and deny the delayed compensation charges as
per RERA 2016 and the rules framed thereunder. The stand of the
respondent not to pay the delayed possession charges is therefore against
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the text and context, letter and spirit of RERA Act, 2016 and HRERA Rules,
2017.

That it is also pertinent to mention here that the respondent has arbitrarily
demanded for payment of interest on account of delayed payment at the rate
of 15%-24% whereas the compensation for delay stipulated for the buyers
is merely Rs. 5/- per sq. ft. However, the complainants are actually entitled
to interest @ 9.30% per annum on the total sum paid by them.

That the complainants are also entitléd to the refund of the illegal parking
space charges paid by them.

That the complainants are Eﬂt‘lﬂeﬂ tu get.delay possession charges with
interest at the pmscﬁheﬂﬂgﬂ-ﬁ'ﬂm ﬂﬁh of. application/ payment till the
realization of money ander Section 18and 19(4} of Act. The complainants
are also entitled for any other relief which they are found entitled to by this
Hon'ble Authority. _ i 1%

That the project in question is ongoing as defined under Rule 2(o) of the
Rules, ibid and does not fall inany of the exception provided under the Rules.

That the complainants after losing all the hope from the respondent
company, having their dreams sﬂ}a@e%d_aﬁ@n}hﬁ?a plot and having basic
necessary facilities in the vicinity of the "70,Grandwalk" Project and also
losing considerable amount, are constrained to approach this Hon'ble

Authority for redressal of their grievances.

C. Relief sought by the complainants:

24. The complainants have sought the following relief{s):

i. Direct the respondent to pay the interest on the total amount paid by
the complainants at the prescribed rate of interest from the due date of
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possession till the date of handover of actual physical possession of the

unit.

ii. Directthe respondent to handover physical possession of the unit to the
complainants.

ifi. Direct the respondent to obtain the occupation certificate and provide a
copy of the same to the complainants.

iv. Direct the respondent to provide the actual area of the allotted unit.

v. Direct the respondent not to charge anything irrelevant not agreed to
between the parties like ﬁhﬂﬁur cess, electrification charges,
maintenance charges, etc. w]ﬂt:'h:in any case are not payable by the
complainants.

vi. Direct the respondent notto raisﬂ'rﬁﬁi demand for payment under any
head, as the complainants have already made the payment as per the
payment plans.

vii. Direct the respundﬂnt. to refrain from ch:ggjng the illegal advance
maintenance cha ngt;ﬁum the camplaimm

viil. Direct the respondent to execute-and register the conveyance deed of
the booked unit in favour of thg.c;ﬁmpla'tnants‘

ix. Direct the respondent to set aside the one-sided indemnity bond signed
by the complainants under undue infl dence.

25. On the date of hearing, the authority explained to the respondent/promoter
about the contraventions as alleged to have been committed in relation to

section 11{4) of the Act to plead guilty or not to plead guilty.
D. Reply by the respondent.
26. The respondent contested the complaint on the following grounds:

a. That the present complaint Is not maintainable as the complainants

have booked the shop in question and buyer's agreement dated
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15.07.2015 was executed between the parties before coming into force
of the relevant provision of the Real Estate (Regulation & Development)
Act, 2016 and the Haryana Real Estate (Regulation & Development)
Rules, 2017. The legal provisions have been authoritatively held to be
prospective in operation and these do not apply retrospectively before
coming into force w.e.f. 01.05.2017, Hence, no interest can be imposed
upon the respondent under the provisions of Sections 12, 18 or 19 of the
Act as the parties are bound by the terms and conditions agreed and
contained in the Buyer's ﬂgrem&t dated 15.07.2015 which was
executed prior to coming hﬂ&a ﬂlrEE of Sections 3-19 of the RERA
Act/Rules. Hence the Hnn'hle Auﬁl.ﬂril}has no jurisdiction to modify the
terms and conditions of B‘wér'ﬁ ﬂﬂmmam' dated 15.07.2015. This
Hon'ble Authnrlr_-,r hag no puwar I:u re-write the contract between the
parties.

That the complainants have no right to claim more than the amount for
delayed possession as agreed between the parties as per Clause 13 (ii)
of the buyer's agreement dated 15.07,2015.

Thatas per clause 13 (ii) of the buyer's agreement dated 12.07.2015, the
complainants are entitled for ﬂgl@gﬂﬂﬁnnfw delayed period, if any,
@ Rs. 5 per Sq. FL. of the super dréa for évery month of delay until the
actual date fixed by the company for handing over of possession of the

shop to the complainants which was subject to force majeure.

The total cost of the unit including taxes is Rs.45,46,787 /- out of which
the complainants have only paid an amount of Rs.32,52,198/- and
Rs.12,23,789/- is still outstanding against the complainants. The

respondent has already offered possession to the complainants.
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That as per Clause 13(iv) of buyer's agreement, the parties agreed that
in case the completion of the said shop is delayed due to force majeure,
then the commitment period, and/or grace period and/or extended

delay period, as the case may be shall be extended automatically to the
extent of the delay.

That the occupation certificate bearing memo no. ZP-
819/]D(RA)/2023/33687 dated 10.10.2023 has been issued to the

respondent by the cumpetent, auj;hunt}r The complainants are under

contractual obligation to dm, u‘!ﬁir outstanding dues and take

g I

"| x"

possession from the respon dﬂit.

That the complaint filed by the cﬂj;ugi_ﬂlnants is bundle of lies and hence
liable to be dismissed as it t&ﬂgﬂ;ﬂibuu; any cause of action. That the
complainants had intentionally concealed the «correct/complete facts
from Authority. The complainants are raising filse, frivolous, misleading
and baseless allegations against the rgsp‘q;;dant with intent to make

unlawful gains. | SN
- =1 - 3 ._.r"

That the respondent company hﬁnéhed a commercial project "70
GRANDWALK" situated Sector-70, Gurugram. The respondent owned
the project land and had even obtained the license for the project under

own name in due compliance ih;_u;::_ﬂﬁj'r@l_rd-at par.

That the respondent company with a good repute had complied with all
the statutory requirements and holds no litigations. The keeping in view
the interest of the allottee(s) at large the respondent had adopted
customer centric policy and bears the cost escalations without
sharing/passing the burden upon the allottees and had also refrained

from making any such demands with respect to the cost escalations.

Page 10 of 28



HARERA
- GUE UGRﬁLM Complaint No. 3611 of 2023 |

J.  That after being fully satisfied with specification and veracity of the

project, the complainants applied for booking of commercial unit vide
application form dated 30.10.2014. However, the complainants were
aware of every terms of the application form and decided to sign upon

the same after being fully satisfied, without any protest or demur.

k. That the respondent vide allotment letter dated 20.01.2015 was allotted
a unit bearing no. D-028, ground floor admeasuring super area of 354

5q. Ft. (32.89 sq. mtr.) a pprnx:mat.ﬂly

o T
I'F =
o

| That as the development nfﬁl_'_m_ oject was affected due to the Covid-19,
and accordingly the mspnn&éﬁﬁ?ﬁﬁﬂﬂed for a further extension of 6
months in due date of possessjum Th_ﬂ datu of offering possession was
the respondent herein was Entitla_d. for Exﬁemiun for such period of
delay caused due to force majeure being purely beyond the control of
the respondent.

m. That the respondent was committed to camplete the construction of the
project within the proposed Hlj_éﬂu&*and till date had invested an
amount approx. Rs.1,20,00,00,000/- towards completion of the project
including both the land :';mst and = construction related
costs/expenditures. The rgsp-:fqﬁm}i: under bonafide had already paid
EDC/IDC charges in full to the concerned department and on the
contrary, the collection from the allottees of the project was only
approximate Rs.45,00,00,000/-. The respondent has already spent
more amount than collected from the allottees in completion of the
project and even obtained occupation certificate from the concerned
department which apparently proves that there was never any mala fide

on the part of the respondent and there is no intentional delay in
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completion of the project. The respondent is not liable to pay any

delayed charges to the complainants.

Thatin accordance with the provisions of the real estate the respondent
had even applied for registration of the said project with the Ld.
Authority vide application dated 20.07.2017 and upon receiving the said
application the Ld, Authority had granted registration to the respondent
for the project in question vide registration no.28 of 2017 dated
28.07.2017 which was duly Iuﬂmated to the complainant vide email
dated 05.08.2017. 3 Wr

That the respondent was mrﬁrﬁﬁﬁ&d&u.mmpleta the development of the
project and handover the possession wil‘,hm the proposed timelines. The
developmental wam of theq.ld.wn waﬁ.shghﬂy decelerated due to
the reasons beyﬁuﬁ the control of the resnnmdint company due to the
impact of Good and Eemcﬂsﬂcﬁ, 2017 which'came into force after the
effect of demonetisation in last quarter of .Eﬂ 16 which stretches its
adverse effect in various indu stﬂa] |, construction, business area even in
2019. The respondent had to uﬂdﬂ'g;: huge obstacle due to effect of
demonetization and implementation.of the GST.

That the development of project of the respondent was also adversely
affected due to various orders of Hon'ble Supremie Court, National Green
Tribunal, directions of Haryana Sl:ate Pullutin:;n Control Board, Orders
passed by Municipal Commissioner of Gurgaon, Environment Follution
{Prevention & Control) Authority for National Capital Region for varying
period during the year 2017, 2018, 2019 and 2020. The various dates
which affected the constructions of the project have been detailed as

under:
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a. National Green Tribunal vide order dated 09.11.2017 completely
prohibited the carrying on of construction by any person, private or
government authority in the entire NCR till the next date of hearing
17.11.2017 when the prohibition was lifted.

b. Haryana State Pollution Control Board, Panchkula had passed order
dated 29.10.2018 in furtherance of directions of Environment Pollu-
tion (Prevention and Control) Authority dated 27.10.2018 whereby
directing all construction activities involving excavation, civil con-
struction (excluding inter%hmg J/work where no construction
material was used) to remaiﬁ;ﬁ#ed in Delhi and other NCR Districts
from 1# to 10% November 2018,

c. Commissioner, Municipal Corporation, Gurugram vide order dated
11.10.2019 prohibited construetion activity from 11.10.2019 to
31.12.2019. On account of passing of aﬁ:msﬁid order, no construc-
tion activity eould have been legally carried on by the respondent
and accordingly, nﬂnﬁuﬂﬂnﬁ a_gjuﬁ_',r haﬁi been completely stopped
during this period. '

d. Again Environment Pollution (Prevention & Control) Authority, for
the National Capital Region vide direction dated 01.11.2019 im-
posed complete ban on the construction activities in Delhi, Farida-
bad, Gurugram, Ghaziabad, Nu_ida and Greater Noida until morning
0f 05.11.2019,

e. Hon'ble Supreme Court vide order dated 04.11.2019 in the W.P.
(Civil) No. 13029/1985 M.C.Mehta vs Union of India & ors; directed
for stoppage of all the constructions work till further order. The
Hon'ble Supreme Court recalled the ban on construction work only
vide order dated 14.02.2020.
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f. Ministry of Housing and Urban Affairs imposed Covid-19 Lockdown
vide notification dated 28.05.2020 and complete 9 months extension
had been granted,

As per the calculations, the date to offer possession has to be extended
by approximately 1.4 years. Subsequently in June, 2021, removal of the
Covid-19 restrictions it took time for the workforce to commute back
from their villages, which led to slow progress of the completion of
project. Despite, facing shortage in workforce, materials and
transportation, the rESIJum:kﬁ managed to continue with the
construction work. The respﬂ&dmt also had to carry out the work of
repair in the already mﬁs,tmuted building and fixtures as the
construction was left abandoned ﬁ:n‘hurﬁthan 1 year due to Covid-19
lockdown, This. Lml to furﬂ.'lgr EﬂEHSh‘,‘.lfl of the time period in
construction of the Project. '

That while computing the date to offer passession, the grace period as
agreed by the complainants under clauge 13 shall also be considered. As
the Hon'ble Supreme Court in M{S&m&mch Ltd. vs. Rajni Goyal, Civil
Appeal No. 6649-50 of 2018", had rightly upheld that the grace period
stated in the agreement shall HTILE t E{c;ﬂ‘rﬂdg&"@.

Thus, as per theagreement excluding the fdrce majeure situations, the
date to offer possession shall be 15.07.2019, after addition of the grace
period as agreed by the complainants under Clause 13 (ii) of the

agreement.

That on (08.08,2022, after continuous efforts of respondent towards the
completion of the project, the respondent informed the complainants
that the mechanical, electrical, plumbing and other related services

along with finishing work, tremix work and surface preparation in retail
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1

shops will be completed within 2-3 months. The respondent also stated

that offer of possession will be provided within next 3-4 months and

soon the complainants will be receiving the call letter for remittance of

payment for the last instalment. The respondent also attached

photographs showing the progress in the construction of the project.

u. That the complainants herein, have suppressed the above stated facts
and have raised this complaint under reply upon baseless, vague, wrong
grounds and have mislead this. Hen'ble Authority, for the reasons stated
above, It is further suhmltte&%ngme of the reliefs as prayed for by
the complainants are sustamﬁﬁ;h?fnre this Hon'ble Authority and in
the interest of justice.

Copies of all the relevant documents have been filed and placed on the
record. Their authentigity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made by the

complainant.
Jurisdiction of the authority:

The authority observes that it has. Eﬁﬁria] as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.

E. 1 Territorial jurisdiction

As per notification no. 1/92 /2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be the entire Gurugram District for all purposes
with offices situated in Gurugram. In the present case, the project in question
is situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint.
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E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per the agreement for sale. Section 11(4){(a) is

reproduced as hereunder:

Section 11(4){a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the ailottees as per the agreement for sale, or to the azsociation of allottees,
as the case may be, till the conveyance of all the apartments, plots or build-
ings, as the case may be, to the ollottees, or the common areas to the asso-
ciation of allottees or the competent wthunl_}r as the case may be;

Section 34-Functions of the Author
34(f) of the Act provides npc_ s _"gnmp:mnm of the abligations cast
upon the promoters, the allottees gnd thereal estate agents under this Act

and the rules and regulations made thereunder,
50, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later

stage.
Findings on the objections raised I:rﬂ:.e-ra&pnndent:

F.1 Objections regarding force Majeure.
The respondent-promoter has raised the contention that the construction of
the unit of the complainants has been delayed due to force majeure
circumstances such as orders passed by the Hon'ble NGT, Environment
Protection Control Authority, and Hon'ble Supreme Court. The pleas of the
respondent advanced in this regard are devoid of merit. The orders passed
were for a very short period of time and thus, cannot be said to impact the
respondent-builder leading to such a delay in the completion. Furthermore,

the respondent should have foreseen such situations. Thus, the promoter

respondent cannot be given any leniency on the basis of aforesald reasons.
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The respondent-promoter also raised the contention that, the Hon'ble
Supreme Court vide order dated 04.11.2019, imposed a blanket stay on all
construction activity in the Delhi- NCR region and the respondent was under
the ambit of the stay order, and accordingly, there was next to no
construction activity for a considerable period and other similar orders
during the winter peried 2017-2019. A complete ban on construction activity
at site invariably results in a long-term halt in construction activities. As with
a complete ban the concerned labours left the site and they went to their
native villages and look out for work i-ﬁ other states, the resumption of work
at site becomes a slow process and a stead}r pace of construction realized
after long period of it It is pertinent tu mention here that flat buyer's
agreement was executed between the parties on 15.07.2015 and as per the
terms and conditions of the said agreement the due date of handing over of
possession comes 15.01.2019 which is way before the abovementioned
orders. Thus, the prummer—raspnndenlt cannot be given any leniency on
based of aforesaid reasons and it is well settled I_Jrin ciple that a person cannot

take benefit of his own wrong.

.|_.

Further, the respondent- pmmuter has raised the contention that the
construction of the project was dﬂa]_.'eith.uﬂ:q reasons beyond the control of
the respendent such as COVID-19 outbreak, lockdown due to outbreak of
such pandemic and shortage of labour on this account The authority put
reliance judgment of Hon'ble Delhi High Court in case titled as M/s
Halliburton Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no.
OM.P (I) (Comm.) no. 88/ 2020 and IAs 3696-3697/2020 dated
29.05.2020 which has observed that-

69, The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in india, The Contractor was in
breach since September 2019. Opportunities were given to the Contractar
to cure the same repeatedly. Despite the same, the Contractor could not
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complete the Project The outbreak of a pandemic cannot be used as an ex-
cuse for non- performance of a contract for which the deadlines were much
before the outbreak itself”

In the present complaint also, the respondent was liable to complete the
construction of the project in question and handover the possession of the
said unit by 15.07.2019. The respondent is claiming benefit of lockdown
which came into effect on 23.03.2020 whereas the due date of handing over
of possession was much prior to the event of outbreak of Covid-19 pandemic,
Therefore, the authority is of the view that outbreak of a pandemic cannot be
used as an excuse for non- performance of a contract for which the deadlines
were much before the outbreak ltsélf%ﬂ”fnr the said reason the said time

J

Findings on relief sought by the gu;r:q:iaittnqts.

G. Direct the respondent to pﬂjﬂﬂl&]ﬁlm the total amount paid
by the complainants at the prescribed rate of interest from the due date
of possession till the date of handover of actual physical possession of
the unit.

In the present complaint, the complainants intend to continue with the
project and are seeking possession of the subject unit and delay possession
charges as provided under the provisions of section 18(1) of the Act which

reads as under:

“Section 18: - Return ufmmPTgmmnmﬁﬂ
18{1). If the promoter fails to.com orisunable tagive possession of an
apartment, plat, ar building, ==

Provided that where an allottee doesnot intend o withdraw from the pro-
Ject, he shall be paid, by the promoter, interest for every month of delay, till
the handing over of the possession, at such rate as may be prescribed.”
Clause 13 of the apartment buyer agreement provides handing over of

possession and is reproduced below:

"(ii} subject ta Farce Majeure, as defined herein and further subject to the
Allottee having complied with ofl its obligations under the terms and con-
ditions of this Agreement and not having defoulted under any provision{s)
of this Agreement including but not limited to the timely payment of all
dues and charges including the total sale Consideration, registration
charges, stamp duty and other charges and also subject to the Allottee hav-
ing complied with all formalities or documentation as prescribed by the
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Company, the Company praposes to offer the possession of the said
Shop to the Allottee within a period of 42 months from the date of
signing of this agreement or approval of the Building plans, which-
ever is later. The Allottee further agrees and understands that the Com-
pany shall additionally be entitied to a period of 6 (six month) (“Groce pe-
riod"), after the expiry of the said Commitment Period to ellow for unfore-
seen delays beyond the reasonable control of the Cempany.”
Due date of possession and admissibility of grace period: The promoter

has proposed to hand over the possession of the said unit within 42 months
from the date of commencement of construction and it is further provided in
agreement that promoter shall be entitled to a grace period of six months.
Therefore, the due date of pnssessiun comgs out to be 15.07.2019 including
grace period of six months being unqugﬂi’ﬁed and unconditional.

Admissibility of delay pmlun zﬁ.nrgas at prescribed rate of interest:
The complainants are seui-mlg dﬂla,j Hﬁsﬁgsﬂﬂﬂ charges. Proviso to Section
18 provides that where an allottee does not intend to withdraw from the
project, he shall be paid, ﬁ}r the prump.te_r, interest far every month of delay,
till the handing over efpossession, at Sl{j:h rate as-may be prescribed and it
has been prescribed upder Rule 15 of the Rules, ibid. Rule 15 has been

reproduced as under:

‘Rule 15. Prescribed rate of interest- [Frovisoe to section 12, section 18
and sub-section (4) nndmhuc#&rﬂl,l q&sﬁiw ]

and (7] of section 19, the ‘fnteresf at.the rutar ﬂrescr.rhm' shaH be the State
Bank of India ﬁ.l:ﬂ'hﬂ.ﬂ. marginal cast of Iﬂ'.lﬂﬂg roce »2%.:

Provided that in case the State Bankof India marginal cost of lending rate
{MCLR) is not in use, it shall be replaced by such benchmark lending rotes
which the State Bank of India may fix from time to time for lending to the
gereral public.”

40. The legislature in its wisdom in the subordinate legislation under the Rule 15

of the Rules, ibid has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said Rule is

followed to award the interest, it will ensure uniform practice in all the cases.
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Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 10.04.2024
is 8.85%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +29% i.e., 10.85%,.

The definition of term 'interest' as defined under Section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the.allottee, in case of default. The relevant
Section is reproduced below: . i

it

“fza) "interest” means the rmm; payable by the promoter or the
ollottee, as the case ma be.
Explanation. — For W : Thise —

the rate of interest chargeabls from the Eteeﬁjt the promater, in cose of
default, shall be equal to the rﬂﬂ:ﬁfﬁﬂreﬂ which the promaoter shall be
liable to pay the allottee, in case of defauls;

the interest pavable by the promoter to the allottee shall be from the date
the promoter recelved the amount or gny part théreof till the date the
amount or part thereaf and interest thereon is refunded, and the interest
payable by the ﬂﬂgﬁwm the promater: -’mh‘ be from the date the allottee
defaults in pavment m#m.ﬁmrmteﬁ till the qlﬁ‘trﬂ"wpmd

Therefore, interest on the delay. ‘payments from the complainants shall be
charged at the prescribed rate le, '.IGBS % by the respondent/promoter
which is the same as E‘?m&gﬁm@ E’Lﬂlmm E@E of delayed possession
charges. H L%a ]

On consideration of the circumstanees, the evidence and other record and
submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. By virtue of
buyer's agreement executed between the parties, the possession of the
booked unit was to be delivered within 42 months with an additional grace
period of 6 months from the date of execution of the agreement {15.07.2015)
or date of approvals of building plans, whichever is later. Therefore, the date

of execution of agreement being later, the due date of possession was

Page 20 of 28



45.

HARERA

2, GURUGRAM Complaint No, 3611 of 2023

calculated from the date of execution of agreement between the parties.
Accordingly, the due date of possession comes out to be 15.07.2019,
Occupation certificate was granted by the concerned authority on
10.10.2023 and thereafter, the possession of the subject flat was offered to
the complainants on 11.12.2023. Copies of the same have been placed on
record. The authority is of the considered view that there is delay on the part
of the respondent to offer physical possession of the subject unit and there is
failure on part of the promoter to fulfil its obligations and responsibilities as
per the buyer's agreement dated 1@? 2015 to hand over the possession
within the stipulated period, R

R

Section 19(10) of the Act. nhllgatﬂs t]'& ah&ugs to take possession of the
subject unit within 2 manﬂm me tﬂ,e 'date of receipt of occupation
certificate. In the pre_&eﬂt_cumplaint, ﬁg_mmp;ﬂp_@ceruﬁcate was granted
by the competent mmw on ]ﬂ_._lb._ﬂl];‘_.’:_', The respondent offered the
possession of the unitin question to the complainants only on 11.12.2023, so
it can be said that the complainants canatp!eﬁmw about the occupation
certificate only upon the date-of offer of M{]n. Therefore, in the interest
of natural justice, the complainants should be given 2 months' time from the
date of offer of possession. ﬁws&jﬁ*gni‘lth of feasonable time is being given
to the complainants keeping inmind that even after intimation of possession
practically they have to arrange a'lot of lngisﬁns and requisite documents
including but not limited to inspection of the completely finished unit but this
is subject to that the unit being handed over at the time of taking possession
is in habitable condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession, i.e, 15.07.2019 till
the expiry of 2 months from the date of offer of possession (11.12.2023)
which comes out to be 11.02.2024.
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Gl Direct the respondent to handover physical possession of the unit
to the complainants.

The respondent has obtained the occupation certificate from the competent
authority on 10.10.2023 and offered the possession of the allotted unit vide
letter dated 11.12.2023. As per Section 19(10) of Act of 2016, the allottees
are under an obligation to take possession of the subject unit within 2
months from the date of receipt of occupation certificate. The complainants
are directed to take the possession of the allotted unit after making payment
of outstanding dues, if any within-a'period of 60 days of this order.

The respondent shall handove rtl:tepnﬂessmn of the allotted unit as per
specification of the buyer’s agreemf-t_ifgn'ferad into between the parties.

G.II Direct the respondent to obtain the occupation certificate and
provide a copy of the same to ﬂ"lia-’l;:'l:ﬁlllj':\‘laItinl'lli@r

The occupation certificate bearing memo no, ZP-819/|D(RA) /2023 /33687
dated 10.10.2023 has been issued to the respondent by the competent
authority and same Is annexed ?5 Annexure-R2° at page no. 28 of reply.
Therefore, no direction tg the respondent to the effect of supplying a copy of
occupation certificate to the complainants istequired in terms of the factual
matrix of the presenticase.

G.IV Direct the responderit t6 ploVide-dctudl dred of the allotted unit.
As per section 17(2) of the Act, after obtaining OC and handing over physical
possession to the allottees in terms of sub section (1), it shall be the
responsibility of the promoter to handover the necessary documents, plans,
including common areas, to the association of the allottees or the competent
authority, as the case may be, as per the local laws. Further, as per Section
19(1) of the Act, the allottees are entitled to obtain information relating to

sanctioned plans, layout plan along with specifications, approved by the

competent authority and such other information as provided in this Act or

Page 22 of 2B

&



50.

o1,

HARERA

GURUGW Complaint No. 3611 of 2023

rules and regulations made thereunder or the agreement for sale signed with
the promoter, Therefore, in view of the same, the respondent is directed to
provide details ie., actual area of the allotted unit in question to the

complainant within a period of 1 month from the date of this order.

G.V Direct the respondent not to charge anything irrelevant not agreed
to between the parties like labour cess, electrification charges,

maintenance charges, etc. which in any case are not payable by the
complainants.

G.Vl Direct the respondent not to raise fresh demand for payment
under any head, as the com plainam.ﬁ Iﬂue already made the payment
as per the payment plans. s

The above mentioned reliefs sought by the complainants are being taken
together as the findings in one rejl&f_ﬂﬂ.l ﬁ&ﬂnhtﬂly affect the result of the
other relief and the same being fntﬂmmmcfed

Labour cess is levied @ 1% on the cost of construction incurred by an
employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.09.1996. It is levied and collected on the cost of
construction incurred by employers including contractors under specific
conditions. Moreover, this issue has already been dealt with by the authority
in complaint bearing no.962 of 2019 titled as "Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Private Limited” wherein it was held that since
labour cess is to be paid by the respondent, as such no labour cess should be
charged by the respondent. The authority is of the view that the allottee is
neither an employer nor a contractor and labour cess is not a tax but a fee.
Thus, the demand of labour cess raised upon the complainants is completely
arbitrary and the complainants cannot be made liable to pay any labour cess
to the respondent and it is the respondent builder who is solely responsible

for the disbursement of said amount.
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As far as external electrification charges are concerned, the respondent
cannot collect the same from the allottees while issuing offer of possession
letter of a unit even though there is any provision in the builder buyer's
dgreement to the contrary as has already been laid down in complaint

bearing no. 4031 of 2019 titled as “Varun Gupta Vs. Emaar MGF Land
Limited" decided on 12.08.2021.

The respondent is allowed to collect a reasgnable amount from the
complainants on account of the maintenance charges with respect to IFMSD
as has already been laid down tn'cumptﬁint bearing no. 4031 of 2019 titled as
“Varun Gupta Vs. Emaar MGF Land Limited" decided on 12082021
However, the authority direets that ﬂ::e prumuter must always keep the
amount collected under ﬂhs hﬂad Ir| “—p, ;ewﬁt& bank account and shall
maintain that account regularly ina tﬁ&!‘j’_h‘ﬂﬂﬂpﬂ{ﬂm manner. If any allottee
of the project requires the promoter to givé the details regarding the
availability of IFMSD amount and theinterest ﬁc.]:ﬂqd thereon, the promoter
must provide details to the allottee. It is ﬁ'ﬂ'ﬂler clarified that out of this
IFMSD/IBMS, no amount can be spent by the promoter for the expenditure it
is liable to incur to discharge its liability and obligations as per the provisions
of Section 14 of the Act. |

=

The respondent is further directed that it shall ngt charge anything from the
complainants which is not the part of the buyer's agreement.

G.VIl Direct the respondent not to charge two years advance
maintenance charges till actual physical handover of the flat.

Advance maintenance charges accounts for the maintenance charges that
builder incurs while maintaining the project before the liability gets shifted

to the association of owners. Builders generally demand advance

maintenance charges for 6 months to £ years in one go on the pretext that

o
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regular follow up with owners is not feasible and practical in case of ongoing
projects wherein OC has been granted but CC is still pending,

This issue has already been dealt with by the authority in complaint bearing
no, 4031 of 2019 titled as "Varun Gupta Vs, Emaar MGF Land Limited"
decided on 12.08.2021, wherein it was held that the respondent is right in
demanding advance maintenance charges at the rate prescribed therein at
the time of offer of possession. However, the respondent shall not demand
the advance maintenance charges for.more than one year from the allottees
even in those cases wherein no 51.'@@5@1: .clause has been prescribed in the
agreement or where the AMC hasbﬁ&mm anded for more than a year.

G.VIII Direct the respondent to 2 and register the conveyance
deed of the booked unit in favour of e complainants.

G.IX Direct the respondent to Eﬂtﬁﬂiﬂ,ﬂ the one-sided indemnity bond
signed by the complainants under undue influence.

The above mentioned reliefs sought by the complainants are being taken
together as the findings in one relief will definitely affect the result of the
other relief and the sante being interconnected.

Section 17 (1) of the Act deals"with duties of promoter to get the conveyance
deed executed and the same is Epﬁﬁdﬂc? below:

“17. Transfer of title,-

(1). The promoter shall exdcute a r'#gf&'ﬂi‘f;i gonvevaice deed in favour of
the aliottee along with the undivided-proportionate title in the comman
areas to the assoclation of the allottees or the competent authority, s the
case may be, and hand over the physical possession of the plot, apartment
of building, as the case may be, to the allpttees and the common oregs to
the association of the allottees or the competent authority, as the cose may
be, in a reol estate project, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided under the local
laws:

Pravided that, in the absence of aay local law, convevance deed in favour
of the allottee or the association of the aliottees or the competent auchority,
as the case may be, under this section shall be carried out by the promoter
within three months from date of issue of occupancy certificate.”
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59. The authority observes that OC in respect of the project where the subject

60,

61.

unit is situated has been obtained by the respondent promoter from the
competent authority on 10.10.2023. The respondent promoter is
contractually and legally obligated to execute the conveyance deed upon
receipt of the occupation certificate/completion certificate from the
competent authority. Whereas as per Section 19{11) of the Act of 2016, the
allottees are also obligated to participate towards registration of the
conveyance deed of the unit in question. In view of above, the respondent
shall execute the conveyance deed nf:ﬁ'm allotted unit within a peried of 3

.I ": i
maonths from the date of this nrdﬂn :

The respondent is further dlrected not m piat:e any condition or ask the
complainants to sign an mdemnlt],r ?f an;.-r nature whatsoever, which is
prejudicial to their rights as has been ;iecided by the authority in complaint
bearing no. 4031 of 2019 titled as Varun Gupta V. Emaar MGF Land Ltd.

Directions issued by the Authority:

Hence, the Authority hereby passes this ordeér and issues the following
directions under section 37 of the Act to énsure compliance with obligations
cast upon the promoter as per the functions entrusted to the Authority under
section 34(f) of the Act of 2016: W

g

I. The respondént is directed to pay interest to the complainants
against the paid-up amount at the prescribed rate of 10.85% p.a. for
every month of a delay from the due date of possession, ie.,
15.07.2019 till the date of offer of possession (11.12.2023) plus two
months i.e., 11.02.2024, as per Section 18(1) of the Act of 2016 read
with Rule 15 of the Rules, ibid. The arrears of interest accrued so far
shall be paid to the complainant within 90 days from the date of this
order as per Rule 16(2) of the Rules, ibid.
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The rate of interest chargeable from the allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e, 10.85% by
the respondent/promoter which is the same rate of interest which
the promoter shall be liable to pay the allottee, in case of default i.e.,
the delayed possession charges as per Section 2(za) of the Act.

The respondent is directed to issue a revised statement of account
after adjustment of delayed possession charges, and other reliefs as
per above within a period of 3[} days from the date of this order. The
complainant are directed ﬁ-?ﬁ“ outstanding dues if any remains,
after adjustment of dela,ir Wmn charges within a period of next
30 days.

The respondent isdirected to Ei_ai;_‘;iuyi;_{hg physical possession of the
allotted unit to the mmpiﬂnaﬁts wi'ﬂ;':ﬁu&lpleﬁun in all aspects of
buyer’s agreement withina period of 60 days from date of this order.
The respondent is directed to provide details i.e., actual area of the
allotted unit in questlun to the complainant within a period of 1
month from the date of this urder. >/

respondent builder who is solely respnnsfhle for the disbursement of
said amount. I

The respondent cannot charge “electrification charges from the
allottees while issuing offer of possession letter of a unit even though
there is any provision in the bullder buyer's agreement to the
contrary.

The respondent is allowed to collect a reasonable amount from the
complainants on account of the maintenance charges with respect to

IFMSD as has already been laid down in complaint bearing no. 4031
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of 2019 titled as "Varun Gupta Vs. Emaar MGF Land Limited” decided
on 12.08.2021.

IX. The respondent shall not charge anything from the complainants
which is not the part of the buyer’s agreement.

X. The respondent shall not demand the advance maintenance charges
for more than one year from the allottees even in those cases wherein
no specific clause has been prescribed in the agreement or where the
AMC has been demanded fur more than a year.

Xl. The respondent shall ﬂmﬁ ﬁcnnveyance deed of the allotted
s B .-'
unit within 3 months of ﬂ’jﬁ;ﬂ&i‘e of this order upon payment of
requisite stamp l'.l_l.lfFj_“,_ES pgr,:l’_l_n_:_'ms:'ur[the state government.
62, Complaint stands dispesed of. h__%y x_- \
63. File be consigned to the Registry. |

Dated: 27.03.2024

Regulatory Authority,
"~ MARMNA Gurugram
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