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BEFORE Sh. RAJENDER KUMAR, ADJUDICATING OFFICER,

HARYANA REAL ESTATE REGUTATORY AUTHORITY

GURUGRAM

ORDER

L. This is a complaint filed by Ms. Shalini Mathur attcl Ms'

Maharani 14athur[allottees) against Selene Constrttctions

Ltd.(developerJ. 1t"5
>-
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ADDRESS: 2L2, Gulmohar Enclave, New Delhi-

110049.

Selene Constructions Ltd.

ADDRESS: M-62&63, First Floor, Cannaught

Place, New Delhi - 110001.

APPEARANCE:

For Complainants:

For Respondent:

Complainants

Respondent

Mr. Pankaj Chandola Advocate &

Mr. Venket Rao Advocate

Mr. Rahul Yadav Advocate
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2. As per complainants, in 2011, they [complainants) callle

across to an advertisement given by the respondent for their

project i.e. Indiabulls centrum Park, Sector-L03, Gurugranl.

They[complainants) booked one residential unit i.e. Flat No'

R-061, in Tower R, admeasuring 1,41,3 sq.ft., in the saicl llroit't't

for a total sale consideration of Rs.tl.l ,L)l-t,c)'lltf t)tt

13.12.2012, they[complainants) paid Rs,7,25,000 I - rhrortgh

cheque as a booking amount. On various demands raisccl bir

respondent, they[complainants) have paid total of

Rs.B1,9B,5S8/-(which is more than 95o/o of the total sale

consideration amount).

3. After repeated follow-ups and reminders at regular intervals,

the respondent executed a Flat Buyer Agreement[trtiA) ott

04.1,2.2013, after a delay of one year since the date of booking'

That as per Clause 21, of FBA, respondent was duty bound to

handover the possession of the said unit within a period of 3

years from the date of execution of the FBA, with a further

grace period of six months' subject to timely payment by the

allottees. Therefore, the possession of subject apartment was

to be handed over on or before 04.06.201'7 '

4. When respondent did not offer possession of unit by

04.06.201.7, they(complainants) requested for thc rcfund of

the amounts paid by them, along with interest @l8o/o p.a., but

letter for
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Rs.8,49,046/-, stating that project is ready for possessit-rn. 0n

non payment of this amount, respondent arbitr'arily, cattct'lltrl

the unit. Through entail dated 28.0U 201U, rcsJ)ontlt'nl

intimated that pursuant to the cancellation of the allotment,

the total deduction would be of Rs. 18,85,554/- which

included 150/o of the total sale consideration, brokerage paid,

VAT and Interest. In this way, respondent calculated the total

refundable amount as Rs. 63,13,0041-. Vide email datcd

06.09.2018, they[complainants) were infornred rcgarcling thc

deduction of Rs.2,32,91,1f - towards service tax payable.

5. Respondent failed to adjust the amount towards penalty for

delay in delivery of the project within the stipulated timelines

and has arbitrarily and illegally deducted an amount of

Rs.21,18,465 /- which includes forfeiture of 1.50/o of total saie

consideration in utter violation of the provisions of the RERA

Act,201.6 which clearly restricts the developer from forfeitirlg

more than 100/o of the earnest money.

6. Being aggrieved by the acts of respondent, they(complainan[s)

filed a complaint no. 1,7 65 of 2021, before Haryana Real tlstater

Regulatory Authority (The Authority), Gurugram which was

decided on 12.07 .2022. The Authority directed respondent to

refund the forfeited amount after retaining 1,00/o of the sale

consideration within 90 days of the order, but the rcsl.rtltltlcllt

did not comply with this order also. '{Vl:--
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Z. e g judgements of DLF Ltd, v. Bhagwati Narula, revision

petition no. 3860 of 20\4, National Consumer Dispute

Redressal Commission, New Delhi; Mr. SK Sharma Vs M/s Ireo

Grace Realtech Pvt. Ltd." bearing complaint No, 90 of 2018 of

HAREI{A, Gurugram, and Newtech Prontoters atrcl I)cvclollct':;

Pvt. Ltd. Vs State of UP and others bcaring Civil A1r1le;tl trtr

6745-6749 of 2021, it is held that the forfeiture amourrt of the

earnest money shall not exceed more than 1,0% of the

consideration amount of the real estate. They[complainants)

have not only been left empty handed but have also been

deprived of the benefit of escalation of price of the said unit.

B. Citing all this, complainants have sought following rt'licts:

a. To direct the respondent to provide compensation of

Rs.10,00,000 for causing financial and mental agon,v-

and harassment to the Complainants

b. To direct the respondent to provide the compensation

of Rs. 5,00,000/- towards the legal costs incurred'

c. To direct the respondent to provide the compensatiolt

of Rs. 2,OO,OOOl- flor special danl:rges cattsttlg loss oi

future earning and punitive danlages causirrg hugc

financial loss by the fraudulent behaviour of the

respondent. 't'1?a
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Respondent contested the complaint by filling writtcrl rcplv lt rs

averred by the resPondent :-

9. That it is an admitted fact that the Hon'ble Authority vide order

dated L2.07.2022 in complaint no. L765 of 2021 filed by the

complainants, already decided the grievances and dispute of

the complainants against the respondent. Complainants

thereafter filed an execution petition no. 900 of' '20'23 bctot't'

this Authority, for enforcement of the decree passed in favoLtt-

of the complainants, which is pending for adjudicatiotl'

Complainants have filed this complairrt on basclcss atlcl talsc

facts, hiding the true facts from this Ld. Authority, raisirtg

unreasonable demands.

10. That complainants agreed and gave consent to the period of

delivery, as defined in Clause 21 of Flat Buyer's Agreement,

which clearly stated that "the Developer shall endeavgt' ttr

complete the construction of the said building/unit" rvithirr

the stipulated time i.e. 3 years 6 months which colrrcs to

04.06.2017. The said clause clearly shows that the delivery of

the unit /apartment in question was subject to tirnely

payment of the installments towards the Basic Sale Price.

the

for

l++
f 1.$,espondent) completed the construction of the tower

,\

wherein

applied

unit was booked bY the

grant of OccuPational

complainants and has

Certificate before the

il',t
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Director General, Town and Country Planning Department on

17.03.2077, however the same was received by the

respondent from the concerned department lry 05.02 201 u

i.e. after a delay of almost 10 months for which the rcslrrinrlt'ttl

cannot be held liable.

12. That after obtaining Occupational Certificate on 05.02.2018,

(respondent)immediately offered possession of the unit to

complainants on 22.02.2A18 g them to take the physical

possession of the unit and make clear the balance outstartcl ing

amount pending towards the unit. But, complainants instciicl

of taking the physical possession of their unit, approached thc

respondent with request to cancel their allotment of fhe Lrnit,

owing to their personal difficulty, and in turn thereof,

uest of the complainants.

A-k

It q-

13.(Responden to the complainants,

in terms of the Flat Buyers Agreement for the subject unit and

informed complainants that out of Rs.U1,9B,55B/- paid by

them against the subject unit, an amount of Rs.21 ,18,465f

shall be forfeited by the respondent and remaining amount of

Rs.61,,42,41,0 l- shall be refunded to complainants, which was

{'lffi
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duly acknowledged and accepted by thc complaitrrtttts

without any grievance.

L4. That complainants have filed the present complaint sccl<ing

compensation under section 18 of the RIll{A Act, howevc'r,

section 1,8(2) clarifies that compensation to the Allottee is

payable only in circumstance when loss is caused/suffcrecl

due to defective title of the project land and not othcrwisc. As,

such, no compensation is payable hy thc responclcnt to lltt'

complainants, as no violation under scction lU of thc tttrRA

Act is done by it[respondent).

15. That complainants have filed the present cornplaint seeking

compensation for the,amount of loss caused to them however,

theyIcompla not placed any documents on record

to substantiate their claim of loss. It is the discretionary

power of Ld. Adjudicating Qfficer, provided under Section 72

of the Act of 2016, to provide the same'

16. That the instant complaint is devoid of any merits, hence the

same is liable to be dismissed, in limine.

I heard learned counsels representing both of parties and went

through record on file. I .

tul
\---A<a
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17. There is no denial that according to agreement [l]llA)

executed between the parties, the respondent was obliged to

hand over possession of subject unit till 0+.06,2077.

Respondent failed to deliver the unit till Ihis daLe' Act'ttttlrrrg

to section 1B(1) of the Act of 2076,the pronloter/ rospotrtlt'ltt

was obliged to refund the amount on detr-rand riliscd b1' the

allottee, when failed to handover possesslon in agreed tintc.

Complainants sought refund of the amount which was not

adhered by the respondbnt, iComplainants were constrained

to file complaint before the Authority. Admittedly, said

complaint has been allowed and respondent has bectl

directed by the Authority through order dated 12.07 .2022, to

refund the forfeited amount, after retaining 1,0o/o of sale

consideration.

18. I do not find much weight in the plea of the respondent

claiming that, according to BBA, same was required to make

endeavour to complete the construction within stipulated

time i.e. upto 04.06.2017. Same made endeavour but failed to

complete the project. I agree with learned counsel for

complainants, claiming that his clients were assurecl that thcrr

unit will be completed within a period of' -l yctlrs arld (r

months, which comes qut to be 04.06 .201,7 , that is why, the

complainants agreed to purchase the unit, otherwise, same

words, "sell

I']age B of 11
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endeavour", is not enough to absolve the promotcr lt'clttl it's

responsibility to complete the project during thc pcliotl .ts

was undertaken by the same.

19. Similarly, I do not agree with the plea of respondent claiming

that, no loss is caused to the complainants and hence same are

not entitled to any compensation. According to complainants,

after booking unit in question, same [complainants) paid Rs.

7,25,000/- on 13.12.2012. Till 0205.2015, they paid a total

sum of Rs. 81,98,558/- out of total sale consideration ol' Rs

83,95,945/-, which is about950/o of total salc considcrittiott

Even i(, the Authority allowed refund of the amount, sanle

suffered huge loss due to escalation in price of real estate and

depreciation of value of rupee. According to learned counsel

for complainants, the value of similar units/unit has increased

3 times, till now.

20. True, the Authority has allowed refund of thc alt)()t.lnt brrt

without any interest. Considering above mentioned facts, iir

my opinion, the complainants have suffered loss/ damages,

which can be quantified.

21. Section 72 of the Act of 2016, enumerates the factors which

have to be taken into account by the Adjudicating Officer to

adjudge quantum of the compensation, same are rcproduccd

here as : I-l\\.-"-+<o

Page 9 of 11



ffiHARERA
ffi" eunucRAM

b.

C.

d.

22. As mentioned above, complainants paid about 9l>tht of sale

consideration but did not get their unit, within agrecd tintc.

Apparently, respondent used said money and hence gainecl by

use of same, consequently, causing loss to the complainants.

Even if, the complainants have failed to provc that tlrc ltrict-'s

of houses increased 3 times, from the tinte, unit in question

was booked, a judicial notice can be taken that priccs of'rc.tl

estate are increasing constantly, particuiarly, in MillcrtrLtrtt

City of Gurugram. Considering all this, size and location of unit

In my opinion, complainants suffered loss of about

Rs.5,00,0 OO/- in this regard. Same i.e. Rs.5,00,000/- is thus

allowed to the complainants as compensation, to be paid by

the respondent.

23. Apart from same, complainants are awarded a sLllll of'

Rs.1,00,0 00 l- as compensation for mental agony and

harassment to be paid by the respondent.

uu" 
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The amount of disproportionate gain or unfair advantage,

wherever quantifiable, made as a result of the default.

The amount of loss caused as a result of the default.

The repetitive nature of the default.

Such other factors which the adjudicating of ficcr cor.rsirit'r s

necessary to the case in furtherance o[ justicc.

i.e. 1413 situated at sector 103, Gurugram.
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24. When compensation is awarded for financial loss, rttcnt,rl

agony, etc., there is no reason to award conrpcnsatror.r ;rs

special damages causing loss of future earnings and punitivc

damages. Request in this regard is thus denied.

25. The complainants have also prayed for Rs.5,00,000/-

towards legal cost, incurred by the same. Although

complainants did not put on file any certificatc of their

counsel about letter's fee etc. to provc litigation cost.

Apparently, same were represented by a la'nvye'r- clttt'tttri

proceedings of this case. Complainants arc allowcd ;t st-ttn ot

Rs.50,000 /- as cost of litigation, to be paid by respondent.

26. Complaint is thus disposed of. Respondent is directed to pay

amounts of compensation as described above, within 30 days

of this order, otherwise same will be liable to pay said

amounts along with interest @10.50% p.a. till retilisatiott ot

amount.

27 . File be consigned to the record room.

I'g-
(Raiender Kumar)
Adiudicating Officer,

Haryana Real Estate Regulatory Authority
Gurugram
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