Complaint No. 4127 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no.: 4127 0of 2022
Date of decision: 20.03.2024

Meena Dhandhania
R/o0: - D N Singh Road, Sujanganj, Bhagalpur,
Bihar-812002. Complainant

Ver—sus

M/s Newlook Builders & Developers P,‘."\" ';.a’“ce Limted.
Office address:- 115, Ansal Bhawan, 1§ @K‘G Marg,

Respondent
New Delhi-110001. A
B |
CORAM: | & ;
Shri Ashok Sangwan ‘i ! Member
| |
APPEARANCE: |
Shri Nitin Jaspal i Complainant
Shri. Nitin Harsh Gupta | | Respondent

ORDER"

1. The present complaint has'been filed by the complainant/allottees under
section 31 of the Real Estate (Regﬁla’non and Development) Act, 2016 (in
short, the Act) read w1th rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that the
promoter shall be responsible for all obligations, responsibilities and
functions as provided under the provision of the Act or the Rules and

regulations made there under or to the allottees as per the agreement for

sale executed inter se.

M
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A. Project and unit related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainant(s), date of proposed handing over the
possession, delay period, if any, have been detailed in the following
tabular form:

Sr. | Particulars Details

No.

1. Name of the project “ﬁpverblgn Floors, Esencia”, Sector-67,

Sl n. Haryana.

2. Project Area N '] ‘2 165 a}cres

3. Nature of project Sl RQSldflnt'lal

4. DTCP license no. L_icenc;ie no.- 260f 2012

: ‘Dated- 27.03.2012
5. | RERA registered ¥ Regrstered
N 313 of2017 dated 17.10.2017
6. Unit no. ~ | D'-'lS-?QF F, Floor-lst, Block-D
3 [As on page no. .2.2 of complaint)
7. Unit area | &.1@8 00's sq ft.
| [As on page no. 22 of complaint)
8. Allotment letter 97.06.25013
(As on page no. 15 of complaint)
| _
9. Date of execution of buyer’s 22.06.2013

agreement

Limited)

(Note:- Between complailinant and
M/s Ansal Phalak lnfrastﬁrudure Pvt.

(As on page no. 18 of complaint)

v
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10.

Possession clause

<) ’.1’*5{90" buyer agreement subject to the

T

S 2 W‘g plans/other approvals &
pémi}smns from the concerned

| autho ities, ‘as well as Force Majeure
e § Condr ins as defined in the agreement
lland “S‘quect to “fulfilment of the Terms

and...Conditions ~of the Allotment,

| .completion -of construction of the Unit

- Na * iclaim by way of
A damageg/éampensatmn shall lie against

““|the” " aforesaid  reasons.....(to  be

Clause 5 POSSESSION OF FLOOR

5.1 Subject to Clause 5.2 infra and
further subject to all the buyers of the
Floors in the Residential Colony making
timely payment, the Company shall
endeavor to complete the development
of Residential Colony and the Floor as far
as possible within 36 months with an
extended period of (6) six months
Jrom the date of execution of this

;r',ecglp of requisite building/revised

Certificate & Agreement including but
not limited to timely payments by the
Buyer(s), in terms hereof. The Company
.ghall be -gptirla’d to extension of time for

lequivalent-to the period of delay caused
on-account of the reasons stated above.

|the Company in case of delay in handing
over possession of the Unit on account of

continued)
[Emphases supplied]

(As on page no. 29 of complaint)

11.

Due date of possession

‘(Grace period of 6 months not

22.06.2016

included)
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12. | Total consideration Rs.1,64,59,550/-
(As per customer ledger dated
26.07.2022 on page no. 65 of reply)
13. |Total amount paid by the ||Rs.1,39,22,807 /-
complainant (As per customer ledger dated
26.07.2022 on page no. 65 of reply)
14. | E-mails sent by complainant seeking | 15.07.2018
status of the project 118:10.2018
15. | Occupation certificate . Not received
67. | Offer of possession T st.ot gfféred
I § : \ \ !
il
B. Facts of the complmqt L
3. The complainant has matie the followmg subm:ssnons in the complaint: -

. The respondent launched

“Sovereign Flo?rs, Esencia

marketing and publicizing

various mediums.

[I. That the complamant after gomg through the prospectus of the
project, decided to béok a msndentlal unit in the said project for a
total sale consideration of Rs:1,55,00,000/- . On 07.06.2013 the unit

was booked on construatioh link plan and duly signed allotment

letter was issued in the nam

L. At the time of booking, the complainant made a payment of

Rs.16,55,731/-. And from

payment demands and the

imperative to me::ntion that all the payments were made in the name

n

e of the complainant.

time to time the respondent issued

complainant made the payments. It is

of “Ansal Phalak Infrastructure Pvt. Ltd.” .
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That on 31.03.2016 as per the demand of the respondent, the
complainant paid an amount of Rs.1,23,04,632/-. The complainant
in order to fulfil her part of obligation and making the balance
payment took a home loan of Rs.16,19,549/- from ICICI Bank, which
was sanctioned and the loan was then disbursed by the bank in the
name of the respondent.

That Builder Buyer Agreement was executed between the

| -elnf:asructure Pvt. Ltd. on 22.06.2013.

complainant and Ansal. Pheﬁ

agi%ement the respondent was bound

%e

As per clause 5.1 of thegga;d

to handover possessxon 01 the Unit within 36 months with an

extended period of 6 month“‘g fer the date of execution of the
builder buyer agreement |
It is pertinent _to mentlon tlhat the work at the project site started
with a ver)} Tow pag&e. Upon noticing. such delay in work the
complainant stértéd iosii"lg'conf dence ﬁpon the credibility of the
respondent. For'a Iong tlma there ) was no communication from the
respondent about the grogress of the project. When the
complainant made ver1ﬁc§t1gn about the progress of the said
project, to the shock of the Eomplamant the said project was much

delayed. But the respondeﬁt kept on demanding the instalments,

keeping the complainant in dark about the actual progress of the
unit.

That on 15.07.2018, the complainant’'s husband Mr. Atul
Dhandhania then wrote an e-mail enquiring about the delivery and
status of the construction. The said e-mail was then replied by the

respondent on 16.07.2018 in the most vague manner and with an

F,
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Relief sought by the complamanlf: -

GURUGRAM Complaint No. 4127 of 2022

apology for the delay and committing of giving delay penalty as
mentioned in the agreement.

Thereafter, also the respondent was not only callous in attitude but
was nowhere giving the clear picture to the complainant. Hence, on
13.10.2018 the complainant’s husband wrote an email explaining
therein that the purpose of buying the flat failed as the respondent
failed to fulfil the commitment and sought refund of he paid amount.
That vide email dated 12 0&20’19 the complainant again stated that

NG _‘#@--
the constructlom work lS no

eratlonal since two years and again

asked for refund of the hi‘ rnohey But the respondent neither

replied nor adhered to the e all b

The complama it ‘and l'i‘er husband has been continuously also
writing whatsapp messages to the executives of the respondent to

adhere to the iqlei‘ms;of the builder buyer agreement. Hence, this

complaint. |

The complainant has sought following rehef(s)

Direct the respondent to refund the amount paid by the complainant

alongwith interest.

| Z {

The respondent had contested the complaint on the following grounds:

L.

That the name of the respondent i.e., Ansal Phalak Infrastructure
Pvt. Ltd. has been changed to “New Look Builders and Developers
Pvt. Ltd.” on 23.10.2020. The respondent is engaged in the business
of construction and development of real estate projects.
| g
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Il. It is humbly submitted that the complainant has arrayed “Ansal
Phalak Infrastructure Pvt. Ltd.” as the respondent in the present
complaint. However, the name of “Ansal Phalak Infrastructure Pvt.
Ltd.” was changed to “New Look Builders and Developers Pvt. Ltd.”
on 23.10.2020. Hence, the present complaint is not maintainable for
mis-joinder of parties and same is liable to be dismissed with
exemplary cost upon the complainant the aforesaid reason alone.

[II.  That complainant was alIoFtﬁd the said unit vide allotment letter

dated 07.06.2013 and the; :_ozor buyer agreement was executed on
22.06.2013 for a basic sale price or Rs.1,55,00,000/-.

IV. That in terms pf élause Nﬁ b« of the flat buyer agreement, the
respondent und[ertook to cémplete the construction of the unit and
to deliver its pg‘ssessmn_ to.the complainant within forty two months
from the date of execution of the flat buyer agreement i.e.

22.12.2016 or from the date 6f receiving the approval of the building

plan from the Department.of Town and Country Planning, whichever
is later. | ! | !

V. That till date thL complaina—ht ]’;a_srp‘aid Rs.1,29,29,466/- towards the
basic sale pn‘cr.le of the unit, Rs.5,14,104/- towards the external
development d:hargjes , Bs.3,86,918/- | towards the preferential
location charge:s and Rs.92,318/- towards the interest for delayed
payment as per the flat buyer agreement.

VI. Itis pertinent to mention that the construction of the unit is already
complete and the respondent has applied for the occupancy

certificate of the said unit vide its letter dated 27.09.2022 before

Department of District Town Planner, Gurugram. However, till date
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the occupancy certificate has not been issued. That as on date, the
unit is complete in all aspect and the respondent has already offered
possession to the complainant subject to payment of the due after
adjustment of the delay possession charges in terms of the floor
buyer agreement. Therefore, in such circumstances where the
construction of the unit is already complete and the consideration
paid by the complainant m lleu of the floor buyer agreement has
been utilized in construcﬂo%of the unit, the direction for refund of

the consideration paid by __':'_e Complamant towards the unit would

be against the interest of justlce and settled proposition of law.

It is submitted that due to li lcense granted for additional land, the
layout plan of tl#e housmg pfo]ect developed by the respondent was
changed which 1|1ed to dela)ir in certain approvals from competent
authorities and #:onsequently caused delay in the construction of the
said project. Itii_s'%mgst re#pedf:fully submitted that many of the
buyers who have _xbé;OOkedllithe Flats/Villa in the project have
defaulted in m?klng the ti%ely'lpayment and therefore also the
project was delayed. S B

[t is submitted tlt'at non- payﬁnent otfthe instalments by the allottee is
a ‘force majeure cu'cumstaﬁce asstated. in Clause 5.2 of the floor
buyer agreemerilt. Furthermore, the other reasons for delay in
project are stOpPage of construction activities in NCR region by the
orders of Court, non-availability of construction material and labour,
demonetisation = of currency and change of tax regime,
implementation of GST, implementation of nationwide lockdown to

contain the spread of ‘Covid-19’, etc. Moreover, all these situations

| Page 8 of 21
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and adverse conditions are force majeure circumstances which are
beyond the control of the respondent.

Furthermore, it is pertinent to state that the said project of the
respondent is reasonably delayed because of ‘force majeure’
situation which is beyond the control of the respondent. Vide clause
5.2 of the flat buyer agreement, the complainant has agreed and duly
acknowledged that in case the development of the said unit is

delayed for any

reasons beyond the control of the company, then no

%‘se.&
\; J

claim whatsoev

respondent.

\\\\\

Other than the

possession of’ tpe init has taused due to the various reasons
which were bbyond the contrel of the respondent. Following
important aspectg are releﬁ{ant.fwhlch are submitted for the kind
consideratiori"’ofihe,-_guthérﬂtiz: |

Non-booking of

constr

jion:- It is submft‘té:d that the global recession badly hit

the economy | amf particularly  the Tteal estate sector. The

construction cf prolect is hepenHent on the monies received from

the bookmg_;
prolonged effe
made by the
comparison tc
launch of the |
the fact that

making paym

_,mi@eg- ;However, it is, submitted that during the
ct of the global recession, the number of bookings
> prospective purchasers reduced drastically in
) the expected bookings anticipated at the time of
project. The reduced number of bookings along with
several allottees of the project either defaulted in

ent of the instalment or cancelled booking in the

Page 9 of 21
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project, resulted in less cash flow to the respondent. Hence, causing

delay in the construction work of the project.

ii. Other various challenges being face th spondent: The

following various problems which are beyond the control of the

respondent seriously affected the construction;

a.
b.

C.

Lack of adequate sources of finance;
Shortage of labour;

Rising manpower and mfterlai costs;

d. Approvals and procedu‘f'-’;l dlfﬁcultles

XI. In addition to the aforesa:z challenges the following factors also

played major roﬁlp' m Qelaj;ﬁ} ,ihe--olffer of possession;

a.

There was @xt?feme"’él’iiﬁ“?fﬁée of water in the region which
affected the !cbnstru,c;ion works.

There wélgrzjshortfageqof ?ricks due to restrictions imposed by
Ministry of ﬁnv’ironmen 3"anc:_;l Forest on bricks kiln.

Unexpected s_uddén der_jalzatio‘h of demonetization policy by the
Central Government, ai%fgec:ted' the construction works of the

respondent in a s,erlousway for many months. Non-availability

of cash-in-hand affected the availability of labor.

Recession i I'economy aiso resulted in availability of labour and
raw materiarlls becoming scarce.

There was shortage of labour due to implementation of social
schemes like National Rural Employment Guarantee Act
(NREGA) and Jawaharlal Nehru Urban Renewal Mission

(JNNURM);

Page 10 of 21
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f. Direction by the National Green Tribunal & Environmental

authorities

to stop the construction activities for some time on

regular intervals to reduce air pollution in NCR region.

It is pertinent to mention here that the construction of the project

was stopped several times during the year 2016, 2017, 2018 and
2019 by the order of EPCA, HSPCB, NGT and the Hon'ble Supreme

Court of India.
increase in the

Supreme Court

It is most respectfully submitted that due to the
level of: pol,lumon in the NCR region, the Hon'ble
vide its ordf hdated 14.11.2019 passed in the matter

of “MC Mehta Vs Unlen of Ipdla 8'z Others” bearing Writ Petition (c)

No. 13029/198¢

excavation work across the Natlonal

Capital

Region from

04.11.2019, which was .ulitlmate]y lifted on 14.02.2020. Ban on

construction caused irreparable damage to the delivery timelines

and the real estate develop;eg's' finances as the respondent was not

able to undertake any Cbristpﬁctio? work during the aforesaid period

and the same w
All the abovg
respondent. ft

occasions orall

as bejmnd"‘tl‘%;ﬁg (;Dm&rol of the respondent.
stated problems are beyond the control of the
may be no}:ed that the respondent had at many

y; communicated to the complainant that if the

respondent is unable to construct the unit, it shall offer another

residential unit

of a similar value for which the allottee shall not

raise any objections.

6. Copies of all the rele

vant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
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by the parties.

Jurisdiction of the au

The authority obser

jurisdiction to adjudi

below.
E. I Territorial juri
As per notification n
Town and Country Pl

Regulatory Authority,

Complaint No. 4127 of 2022

f these undisputed documents and submission made

thority
ves that it has territorial as well as subject matter

icate the present complaint for the reasons given

sdiction

0. 1/92 /20,:1.7*.

-1TL‘P dated 14.12.2017 issued by
anning Dep?rtment the jurisdiction of Real Estate

Gurugram §hall be entire Gurugram District for all

purpose with offices

situated in Gunigram In the present case, the

project in question 1$ situated- wlthm the ‘planning area of Gurugram

District. Therefore, thi
deal with the present
E.Il  Subject matter
Section 11(4)(a) of th
responsible to the allc

reproduced as hereun

Section 11

Is authority has _cornplete territorial jurisdiction to
‘o‘mplamt |

]urisdictlon

1e. Act, 2016 prov:ides that the promoter shall be

ttee as per ;a'gfreement for sale. Section 11(4)(a) is

der:

-----

(4) The promoter shall-

(a) be responsible fo
the provisions of t
or to the allottees
allottees, as the c
plots or buildings,
areas to the assoc

r all obligations, responsibilities and functions under
his Act or the rules and regulations made thereunder
as per the agreement for sale, or to the association of
1se may be, till the conveyance of all the apartments,

as the case may be, to the allottees, or the common
iation of allottees or the competent authority, as the

case may be;

Section 34-Functlﬁons of the Authority:

v
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder,

10. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a

later stage.

11. Further, the authority has no hltG_ ""n.pmceedlng with the complaint and

to grant a relief of refund in the pl*esenﬂ matter in view of the judgement

passed by the Hon'ble ,g&pex *Gd‘um in Newtech Promoters and
Developers Private {.imited Vs State of U.P. and Ors. (Supra) and

reiterated in case of M/s Sana Realtors Private Limited & other Vs
Union of India & others SLP (Grv:l) No 13005 of 2020 decided on
12.05.2022wherein it has bgenflaijd down as under:

“86. From the scheme.of the Act of which a detailed reference has been
made and takmq note ‘of power of aq)ud:catton delineated with the
regulatory autho;lr:ty ang adjudlcatmg officer, what finally culls out is
that although the Actwindicates’the: df’scmct expressions like ‘refund’,

iinterest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or d:rei:‘tmg payment of interest for
delayed delivery fif possession, rjr penalty and interest thereon, it is the
regulatory authority which has'the power to'examine and determine the
outcome of a complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and interest thereon
under Sections 12{ 14, 18 and 19, the adjudicating officer exclusively has
the power to determine, keeping in view the collective reading of Section
71 read with Sectfon 72 of the Act. if the adjudication under Sections 12,
14, 18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of the
Act 2016.”

e
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Hence, in view of the authoritative pronouncement of the Hon’ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

Findings on the objection raised by the respondent:

F.I Objection regarding delay in completion of construction of project due to
force majeure.

The Hon'ble Delhi High Court in case titled as M/s Halliburton Offshore

Services Inc. V/S Vedanta Ltd. & An ,_.,-'J‘I'bea"ing no. O.M.P (1) (Comm.)

no. 88/2020 and LAS .3696:3697/2020 dated 29.05.2020 has

|
| «A?iu * riw PR EhTd %
observed asunder: /.5 ¢ 7 1

69. The pch%riph-perfa'rmanCe of the Contractor cannot
be condoned due to the COVID-19 lockdown in March
2020 in Irjdr‘&. The Contractor. was in breach since
September '#019. ' Opportunities were given to the
Contractor. to cure the same repeatedly. Despite the
same, the Co?tractor could not complete the Project. The
outbreak of a' pandemic-eannot be used as an excuse for
non-perform#ncé of a contract for which the deadlines
were much before the outbreak itself.”
In the present caseiials_o,f‘ the respondent was liable to complete the
PalV ) Y
construction of the pr+ject and handover the possession of the said unit by

18.09.2019. It is clai |ing the benefit of 1'ockdown which came into effect
on 23.03.2020 whereas the due date of handing over of possession was
much prior to the eve|nt of outbreak of Covid-19 pandemic. Therefore, the
authority is of the viei:/v that outbreak of a pandemic cannot be used as an
excuse for non-performance of a contract for which the deadlines were

much before the outbreak itself and for the said reason, the said time
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period cannot be excluded while calculating the delay in handing over
possession.

G. Findings on the relief sought by the complainant
G.I Direct the respondent to refund the amount paid by the complainant
alongwith interest.

15. In the present complaint, the complainant intends to withdraw from the
project and is seeking return of the amount paid by her in respect of
subject unit along with interest at the prescribed rate as provided under

section 18(1) of the Act. Sec’lB[}I)of llI'the Act is reproduced below for

ready reference.

“Section 18: - Refum of amouq; and d'ompensatwn

18(1). If the prodo%r fails to co Implete or.is unable to give possession of

an apartment, plot,.or building.+

(a) in accordan e with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

(b) dueto drscahanuance of his business as a developer on account of
suspension r revocation tPf the reg:stratmn under this Act or for
any other reason,

he shall be liable on demand to the aHottpes in case the allottee

wishes to w:thdrjaw fro;n the projecmw:rhout prejudice to any other

remedy available, to'return the, amount received by him in respect of

that apartment,“ plot, building, as the case may be, with interest at

such rate as may be prescnb d in this behalf including compensation

in the manner as provided unde this Act:

Provided that where an a.'[ottee does not intend to withdraw from the
project, he shall"be paid,-by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.” (Em] hasrssupphed)

16. Clause 5.1 of the agre’ement provides for handing over of possession and

is reproduced below: |

“5.1 I
Subject to Clause| 5.2 infra and further subject to all the buyers of the

Floors in the Residential Colony making timely payment, the Company
shall endeavour to complete the development of Residential Colony and
the Floor as far as possible within 36 months with an extended period
of (6) six months from the date of execution of this Floor buyer

&
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agreement subject to the receipt of requisite building/revised building
plans/other approvals & permissions from the concerned authorities,
as well as Force Majeure Conditions as defined in the agreement and
subject to fulfilment of the Terms and Conditions of the Allotment,
Certificate& Agreement including but not limited to timely payments
by the Buyer(s),|in terms hereof The Company shall be entitled to
extension of time for completion of construction of the Unit equivalent
to the period of delay caused on account of the reasons stated above.
No claim by way of damages/compensation shall lie against the
Company in case od delay in handing over possession of the Unit on
account of the aforesaid reasons:. ‘However, if the Buyer(s) opts to pay
in advance of schedule, a smtqblg drspount may be allowed but the
completion schedule shall rem% %1} uhaffected The Buyer(S) agrees and
understands thar the construction Wl” commence only after all
necessary approva!s are recewéd from the. concerned authorities and
competent autholwtres mcludmg----but pot limited to Environment &

Forest.

[Emphasis supplied]

e '

vant to'comment on the preset possession clause of

n the -posse$§ion has been subjected to all kinds of

terms and COHdIthI’WS of this agreement and application, and the

complainant not being- n deE}uLt Lmder any provisions of these

agreements and co phance WIth al] provisions, formalities and

documentation as prescribed by t

he ,promoter. The drafting of this clause

and incorporation ofwisuch conditions, are not.only vague and uncertain

but so heavily loaded
that even a single de

documentations etc.

possession clause ir
commitment date for
incorporation of such

just to evade the liabi

in-favour-of the promoter and against the allottee
fault by the allottee in fulfilling formalities and
as prescribed by the promoter may make the
relevant for the purpose of allottee and the
handing over possession loses its meaning. The
clause in the buyer’s agreement by the promoter is

lity towards timely delivery of subject unit and to
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deprive the allottee of his right accruing after delay in possession. This is
just to comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the allottee is
left with no option but to sign on the dotted lines.

18. Admissibility of refund along with prescribed rate of interest: The
allottee intends to withdraw from the project and is seeking refund of the
amount paid by her| in respect of the subject unit with interest at

T
R

prescribed rate as provided undéﬁé ule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of m;erest- [Proviso to section 12, section

18 and sub-section (4) ‘and subsection (7) of section 19]

(1) For the purpose af p‘?'owg‘ to section' 12; section 18; and sub-
sections (4)and (7) of section 19, the ‘interest at the rate
prescribed”.shall be the State Barﬂk of India highest marginal cost
of lending rate +2%.: ™
Provided that in case the: State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
19. The legislature in its'wisdom. in the subordinate legislation under the

provision of rule 15 of the-rales, ihas determined the prescribed rate of
interest. The rate of interest %o 'determined by the legislature, is
reasonable and if the said rule is’lfollowed to'award the interest, it will
ensure uniform practice in all the cases. |

20. Consequently, as per web51te of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e., 20.03.2024 is 8.85%. Accordingly, the prescribed rate of interest

will be marginal cost of lending rate +2% i.e., 10.85%.
21. The definition of termI ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which
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the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

“(za) "interest" n
the allottee, as th
Explanation. —F«
(i) the rate ofin
case of defa
promoter sh
the interest

1eans the rates of interest payable by the promoter or
e case may be.

or the purpose of this clause—

terest chargeable from the allottee by the promoter, in
ult, shall be equal to the rate of interest which the
Il be liable to pay the allottee, in case of default;
ﬁ’ayable by the promoter to the allottee shall be from

(i)
the date the promoter received the amount or any part thereof till
the date the amount oripart thereof and interest thereon is
refunded, and the intefesﬁ"@éblé by the allottee to the promoter
shall be from the date t} e;_’d_ldtf't‘ee defaults in payment to the
promoter till the date i t:s%mf,' &
22. On consideration of the documents available on record and submissions
made by both the pairti_es regardfngg}cqntravention of provisions of the

Act, the authority is satisfied tha% the respondent is in contravention of

the section 11(4) (3’3 of 'ghe Act by not'handing over possession by the due

date as per the agreefné;pt.' By virtue of clause 5.1 of the agreement dated
22.06.2013, the possqssmn of the-éubj'ect- apé_nztment was to be delivered
within a period of 36 months-with an extended period of 6 months from
the date of execution of ‘the ﬂoi}ﬁbu}rer agreement. The due date is
calculated 36 month s from d_atq& of the agreement dated 22.06.2013.
Accordingly, the due date off':-pog:ss%ssib-h comes out to be 22.06.2016. It is
pertinent to mention oy.er_f?f ﬁére that even after a passage of more than 7
years (i.e., from the da;cé' of BBA till date) n!either the construction is

complete nor the offer of possession of the allotted unit has been made to

the allottee by the re
that the allottee cai
possession of the unit

a considerable amoun

spondent /promoter. The authority is of the view
not be expected to wait endlessly for taking
which is allotted to her and for which she has paid

t of money towards the sale consideration. It is also
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lainant has paid almost 80% of total consideration

till today. Further, the authority observes that there is no document

placed on record fro

m which it can be ascertained that whether the

respondent has applied for occupation certificate/part occupation

certificate or what is

the above-mentioned

the status of construction of the project. In view of

facts, the allottee intends to withdraw from the

project and is well within the right to do the same in view of section

18(1) of the Act, 2016,

Moreover, the occupati

where the unit is
respondent/prornotet

cannot be expected to

sntuated | has ; Stlll not been obtained by the

’ The authq)rlty is of the view that the allottee
Wait endleglsly for takmg possession of the allotted

unit and for which h:_e: has paid.a considerable amount towards the sale

consideration and as observed by Hon’ble Supreme Court of India in Ireo
Grace RealtechPvt. ﬂtd Vs. Abhishek Khanﬁa &Ors., civil appeal no.
5785 0f 2019, dec:ded onil 01. 2021' |

|

. The occupatrPn certif cate-is» not avm!abfe even as on date, which
c!ear!y amounts to de ﬁ@ency of service. The allottees cannot be made to
wait indefinitely for possessmn f the apartments allotted to them, nor
can they be boun to take the a ,artments;n Phase 1 of the project......."

Further, the Hon’ ble

Supreme Court of Indlam the cases of Newtech

Promoters and Developers Private Limited Vs State of U.P. and Ors.

(supra) reiterated iL

case of M/s Sana Realtors Private Limited &

other Vs Union of In}ia & others SLP (Civil) No. 13005 of 2020 decided
on 12.05.2022. observed as under; -

“25. The unqualif
Section 18(1)(a)
contingencies or

ied right of the allottee to seek refund referred Under
and Section 19(4) of the Act is not dependent on any

stipulations thereof. It appears that the legislature has

consciously provided this right of refund on demand as an unconditional
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25. The promoter is res

26.
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absolute right to
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the allottee, if the promoter fails to give possession of

the apartment, plot or building within the time stipulated under the
terms of the agreement regardless of unforeseen events or stay orders of
the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promater is under an obligation to refund the
amount on demand with interest at the rate prescribed by the State
Government including compensation in the manner provided under the
Act with the proviso that if the allottee does not wish to withdraw from
the project, he shall be entitled for interest for the period of delay till

handing over poss

functions under the

regulations made ther

ession at the rate prescribed.”

ponsible for all obligations, responsibilities, and

provisions d)f the Act of 2016, or the rules and

eunder or tm@he allottee as per agreement for sale

'y

under section 11(4)(a). The pronif-tér has failed to complete or unable to

give possession of the

umt in acco danc% with'the terms of agreement for

sale or duly completed by the. date spec1ﬁed therein. Accordingly, the

promoter is liable to
project, without preju
amount received in re
be prescribed.
Accordingly, the non-‘
11(4)(a) read with sec
is established. As such

amount paid by them :

the allottee, as’ she wishes to withdraw from the
dice to any ‘other remedy available, to return the
spect of the unit with interest at such rate as may
cbméliénce-r1';f the mandate contained in section
tion 18(1) gif l;he.Act on the part of the respondent
, the complainant is entitled to refund of the entire
at the prescmbed rate of interest i.e, @ 10.85% p.a.

(the State Bank of India hlghest margmal cost of lending rate (MCLR)

applicable as on date

+2%) as prescribed under rule 15 of the Haryana

Real Estate (Regulatio

|n and Development) Rules, 2017 from the date of

deposit till its realizati|0n within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid.

Directions of the authority
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27. Hence, the authority

directions under secti
cast upon the promo
under section 34(f):
i. The respondent;
amount i.e., Rs.1
along with inter
rule 15 of the H
Rules, 2017 from
of the amount.

ii. A period of 90 d

directions given in thi

would follow. °
iii.  The respondent
against the unit
complainant. If a
unit, the receiva
clearing dues of t

28. The complaint stands

29. File be consigned to.r

Dated: 20.03.2024

Complaint No. 4127 of 2022

hereby passes this order and issues the following
on 37 of the Act to ensure compliance of obligations

ter as per the function entrusted to the authority

/promoter is directed to refund the entire paid-up

,39,22,807 /- received by it from the complainant

est at the rate of 10.85% p.a. as prescribed under

buildei‘ is directed not to create third party right
before full reallzatxon of the amount paid by the
any" iransfer is. mmated with respect to the subject
ble from tﬁat property shall be first utilized for

he complainant-allottee.

disposed of ‘

egistry.

(Ashok S
Member
Haryana Real Estate
Regulatory Authority,
Gurugram

an)
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