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2 T ﬂ.,.
1. The present cumplaé{n has h!EE; arhé by ﬂm-mmplalnant;a]luttees under
Section 31 of the Ragl_f._.'_s_tal;& (Regulation and Development) Act, 2016 (in
short, the Act) read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of Section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions under
the provision of the Act or the Rules and Regulations made there under or

to the allottees as per the agreement for sale executed inter se.
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A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, delay period,
if any, have been detailed in the followi ng tabular form:

S.No. | Particulars Details
1. | Name of the project "Paras Dews”, Sector- 106, Gurugram
2. | Nature of project ol ﬁmup Housing Colony
3. | RERA I‘EEIEI’EI‘Edf 0 tered

E.J ;

g
4. |DTPC Licenseno, ﬂgf@ﬂ-..ﬂated 13.06.2012

Validity status P -_*_12,%@&..'

Name of licensee | a "EEEIEH Frnpe:‘tks

B Unit no.

buyer's agreement . . | vy q.g ﬁi&mmp[mnt and page no.
> DI 33 of reply)
8. |Possession clause ~ = | 3 Possession

"3.1 Subject to Clause 10 herein or any other
circumstances not anticipated and beyond the
reasonable control of the Seller and any
restraints  restrictions from any courts/
authorities and subject to the Purchaser(s)
having complied with all the terms and
conditions of this Agreement and not being in
default under any of the provisions of this
Agreement and having complied with all
provisions. formalities, documentation, etc. as
prescribed by the Seller, whether under this
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Agreement or otherwise, from time to time, the
Seller proposes to hand over the possession
of the Apartment to the Purchaser(s) within
a period of 42 (Forty-Two) months with an
additional grace period of 6 (5ix) Months
from the date of execution of this
Agreement or date of obtaining all licenses
or approvals for commencement af
construction, whichever Is later, subject to
Force Majeure. The Purchaser(s) agrees and
understands that the Seller shall be entitied to
a grace period of 90 (ninety) business days,

_aﬁer the expiry of grace period, for offer to

nd-pver the pussessmn of the Apartment to
ifchaser...

(Emphasis supplied)

B [Fﬂ#hﬂﬂ 33 of reply)

10

JH A ¥

5 :-.: nﬁm 2017+

% terfr m the date of
learance i.e, 06.09.2013
ilg;]ﬂding grace period)

Ernce pprléd of six months is allowed

ewﬁng}saﬂﬂed and unconditional)

#mﬁﬁi due date of possession has
Inadvertenthr mentioned as

ﬁ Jin  proceedings dated

11.

Basic Sale Price : - .
—UIKU

Re 83100007
(Page no. 82 of complaint)

12

Total sale consideration

R.Erg-gjl 11&?5K‘

(Page no. 82 of complaint and page no,
25 of reply)

13.

Total amount paid by the

complainant

Rs.90,60,716/-

(SOA dated 28.04.2023 at page 107 of
complaint)

14.

Occupation certificate

dated

26.04.2023
(Page no. 19 of reply)

&
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lilﬁ‘ Offer of possession 28.04.2023 J

(Page no. 69 of reply)

B. Facts of the complaint

3. The complainant has made the following submissions: -

a)

b)

d)

That the complainants booked a 2 BHK residential apartment No. T-

F/0204, 2% floor in "Paras Dew's" at Sector - 106, Gurugram on

different cheques on 29.12.21}‘ , Subject apartment was purchased

under construction link meg@n for a total sale consideration of
Rs.99,11,075/-. An allaf ;gm‘i: w&d EQ:BIED 13 was issued in favor

fhe subfed unifadmedsiiring area of 1385 sq. f. at

a basic sale price of F ﬂD[};ﬂhﬁE scﬂft?,ﬁub#@t&ntly, on 10.04.2013, a
-.T-. e i- F i A |
total payment of Rs.] ﬂ‘;{,l‘!,{ﬁﬂ} /-was made by the complainants.
T 1 i § "_ '

Thereafter, on 25.042013, h ed, arbitrary builder buyer

buyer’s agreement, t_h,ﬁ_ r&gfnn it Was gg haq_d over possession of the
apartment within 42 m r}ﬁi;ﬁagﬁﬂ%ndﬁa{:e period of 6 months
from the date of ex an : j%reo - men : t_;qrj_.n;tla:lgg of obtaining all license
or approvals for co énéﬁ\e uf—?ﬁﬁﬁﬁl%k: *IWhIch&ver is later. The
due date of possession was 06.09.2017. Further, payments were made on
20.07.2013 amounting to Rs.8,79,876/-.

That the complainants availed a home loan of Rs.55,00,000/- from ICICI
Bank on 23.07.2013, and the respondent issued permission to mortgage
on 31.07.2015.

That the complainants paid the demands as and when demanded by the
respondent, the complainants disbursed a sum of Rs.18,68,347 /- to the
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respondent and are paying interest on the said disbursed amount as per

the loan account statement dated 26.05.2023. Between 07.01.2017 to
10.01.2017, a further payment of Rs.10,21,437 /- was also made.

e} That the occupancy certificate for the part project (for tower E and F) was
obtained by the respondent on 26.04.2023. That the respondent sent an
offer of possession letter dated 28.04.2023, asking for extra charges under
different heads i.e, Rs. 1,84,675/- for external electrification charges,

H_ infrastructure charges, intercom

: '. _ragE connection charges, labour
ot Sy

cess amounting to Rs. 31, '-«," ‘two year advance maintenance
charges amounting to, ﬂ,-g. 1 ﬁ.iﬁﬂ,f an;l further threatening the
] ot taken within 30 days

complainants of holdi ! -" ges:
from the date of the/ -' urumrﬁfmesshm |
f) That as per the sl il;lent ﬁﬂ“" :m;mﬂ:t ;,iatadaﬂ 04.2023, sent by the
respondent along W lﬁhé offer of po ssgsiﬁq, R5.90,60,716/- has been
paid by the r.:ump ¢ ‘. ? sale consideration of
Rs.99,11,075/-, almost 91%of th -I--\r* sal sideration. Till today, the

respondent has not handed ove p g_.rsicaj possession of the unit to the

complainants and H e%‘iR i c?p]ﬂnts from enjoying the
benefit of their unit. 6\ idqwﬁ@wf lrrgfs is deemed illegal and
arbitrary.

g) That the main grievance of the complainants in the present complaint is
despite having paid more than 91% of the actual cost of the flat, the
respondent has not handed over the physical possession of the flat and has
not paid the credit balance. Herein, the complainants do not want to
withdraw from the project.

h} That the complainants do not wish to withdraw from the project however,
the promoter has not fulfilled its obligation under Section 18(1] of the Act,
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wherein the promoter js obligated to pay the interest at the prescribed
rate for every month of delay till the handing over of the possession,

C. Relief sought by the complainants,

4. The complainants have sought following relief:

I. Direct the respondent to pay delayed possession charges from the due
date of possession til] actual possession of the flat

not I;g.lgyy

h oA
3. On the date of heari "::.~

about the contraventio oS - e
. - Dl _#
Section 11(4)(a) of the Act to'plead guilty of not to plead guilty,

D. Reply by the r&ﬁpnnH A E{ E. J ﬂ \ f""t
6. The respondent ::untered Fha m p%a,lntxnfrqhﬁ&gguﬁing grounds:-
- ' AT

a) That the cnmplalna\?fé i“ei“]ipl}ﬁa"‘é{l;ﬁ" ﬁe'ﬁutﬁnﬁt}r for redressal of the
alleged grievances with unclean hands, ie, by not disclosing material facts
pertaining to the case and by distorting and misrepresenting the actual
factual situation with regard to several aspects, The complainants are not
consumer and had purchased the subject unit for the purpose of
investment. Further, they have not been successful in selling the subject
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unit at a premium rate in the market and have filed the present complaint

to avoid outstanding dues against the su bject unit.

b) That the respondent has obtained the occupation certificate from the
competent authority on 26.04.2023 and thereafter, offer of possession of
the unit was also made to the complainants on 28.04.2023.

c} That the builder buyer agreement dated 25.04.2013 was executed
between the parties and unit bearing no. 04, 2 floor in tower F, having
super area admeasuring 1385 54, ft, type 2BHK for the basic sale
consideration of Rs, lelﬂﬁiwﬂntmd to the complainants. The
complainants have opted W%rucriun linked payment plan.
Thereafter, the complai jhg_ij‘r‘é_pﬂ_ﬂ_eﬁfthu_hume loan with the financial

i I"Ft.ln . o o N
ﬁ}t@u_ﬁmj’f.imwhvlde application dated
A '—h \e\

institution namely,
23.07.2013.
d) That the possessi ) vas to b
clauses 31 and 32/ of the builder buyer

| i J""l. i
hich elearly provide that subject to the

f-the builder buyer agreement

complainants in

and making timely Egmené@@iﬁ:ﬁ]‘menm as and when they fall due,
The respondent plﬁpﬁeﬁf’& gfgr ?‘E ﬁaﬁe;ﬂgn of the unit within a
period of 51 month ,E{Zir‘;qu;t_li; + g _p::ﬁpdpf 6: month plus 90 days) of
the date of execu _-’&jthgl' Eﬂht Eii}'ilai"'%fagrefement or date of
obtaining all licences or approvals for commencement of construction,
whichever is later, subject to force majeure. Mareover, all the approvals
for commencement of the construction work were received towards the
end of 2013 and construction work com menced in January 2014,

e} That the present complaint is not maintainable since not only the
complainant in breach of the builder buyer agreement, and also in

violation of Real Estate Regulation Act, 2016 and the Haryana Real Estate
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(Regulation and Development) Rules, 2017 has filed this complaint.

Section 19 lays down the rights and duties of the allottees and sub-clause
(6] of Section 19 provides that the allottee shall be responsible to make
payments in the manner and as per the time specified in the agreement
between the parties. The complainants have breached all these provisions
by making a huge delay in making the payments as per the time specified
in the agreement.

f) That the respondent issued vari?us demand letters and reminder letters

gafter they paid an amount of Rs.
psideration of Rs. 1,08,38,787/-. That the
' _ ip"i{l_l? and an amount of Rs.

Q‘ﬁq\} is pending as per the
L 3

to the present complainan
90,60,716/- out of total sale

complainants made th

the complete consideration, "'“'H'm—ﬂ.&?pundem has suffered immense

h) mn::T :::‘:Pgﬁ {%:: K,&I%Hag ;ifpjer dated 04.11.2019,

imposed a blanket ruction ac cthfrlfy in the Delhi-NCR region,
affecting the respondent’s project which led to a significant reduction in
construction activity for a considerable period. Similar stay orders were
also issued in the preceding years, 2017-2018 and 2018-2019, resulting in
long-term halts in construction activities. The pandemic of Covid-19 also
had devastating effect on the worldwide economy, particularly on the
industrial sector, Including the real estate sector, which is heavily
dependent on its labour force. Government-imposed lockdowns resulted
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in a complete stoppage of all construction activities in the NCR area until

July 2020. The labour force employed by the respondent was forced to
return to their hometowns, leading to a severe shortage of labour. The
respondent has been unable to employ the necessary labour for the
completion of the project.

7. All other averments made in the complaint were denied in toto.
8. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not- lq:ﬁpute Hence, the complaint can be

,_.'.f
decided on the basis of these u'r

: documents and submission made
by the parties. ARG

E. Jurisdiction u[theauthg@t 'i,l__.l i

9. The authority ﬂbsErjﬁ itw::ﬁq_kéﬁwell as subject matter

jurisdiction to adjudicate the present cnmplamt Eut:“l:he reasons given below.

10. As per notification no.\ 1/ ﬁ Idw' 34)12 2017 issued by Town
and Country Planning Departme na, the jurisdiction of Haryana Real
Estate Regulatory Authority, b&l&aﬁ&alt”hé entire Gurugram district for
all purposes. In the p sgm ea}ft in question is situated within
the planning area “Tﬁmﬁ:re. this authority has

complete territorial jxﬁjﬁlgﬁ;ﬂ?t{}@tmﬁwﬂm complaint.
E. Il Subject-matter jurisdiction

11.Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11{4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
alfottees as per the agreement for sale, or to the association of allottees, as the
case may be, tilf the conveyance of all the apartments, plots or buildings, as the
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case may be, to the allottees, or the common oreas to the association of
allottees or the competent authority, as the case may be.

12.50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

F. Finding on objections raised by the respnmlent
F.I. Objection regarding the co pl ing
13. The respondent has taken a stand that the complainants are the investors

il h

and not consumers, therefore, rjwy are not entitled to the protection of the
4 _ivs Li

Act and thereby not ent} t]e?g to file t the mmplalnt under section 31 of the Act,

The respondents also suhmltted that the preamhie of the Act states that the

Act is enacted to prutect the interest of consumers of the real estate sector.

'

The authority observed that l:he respundents are ::nrrect in stating that the

L P\

Act is enacted to protect the mterest of cunsumers f.:-f the real estate sector. It
"L B B »

is settled principle of 1nter|:rretatmn I:hat pnmmble is an introduction of a
statute and states main aims & ﬂb]El:t'.i nfenacring a statute but at the same

time preamble cannot be used to defeat the enachng provisions of the Act.
B E A e BTN

Furthermore, it is perﬁnent to note that any aggneved person can file a
F o W | a0~

complaint against the prnmuter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder. At this stage, it
is important to stress upon the definition of term allottee under the Act, the

same is reproduced below for ready reference:

"2{d) "allottee” in relation to a real estate project means the person to whom a
plot, apartment or building, as the cose may be, has been allotted. sold
(whether as frechold or leasehold) or otherwise transferved by the promoter,
and includes the person who subsequently acquires the said allotment through
sale, transfer or otherwise but does not include a person to whom such plat,
apartment or bullding, as the case may be, is given on rent;"
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14.In view of above-mentioned definition of "allottee” as well as all the terms

and conditions of the apartment buyer's agreement executed between
promoter and complainants, it is crystal clear that the complainants are
allottee(s) as the subject unit was allotted to them by the promoter. The
concept of investor is not defined or referred in the Act. As per the definition
given under section 2 of the Act, there will be "promoter” and "allottee” and
there cannot be a party having a status of "investor”. Thus, the contention of
promoter that the allottee heing an investur is not entitled to protection of

this Act also stands rejected. ﬁ,u.,

5 'f!'i_.l T-:."r :
F.I. Objection regarding the fnn:e majEure
15. The respondent-promoter raised the contention that, the Hon'ble Supreme
i O B e e
Court wvide order dated 04.11.2019, 1mpuse~d a blanket stay on all
construction activity In tl';e Delhi- NEH regh::n and the respondent was under
the ambit of the stax urder. qnd ac-::nrdmgly. there was next to no

i il
construction activity for a cunslderabie periud and other similar orders

during the winter penudiz':];? #EI] 19. A l:nm]JIEI:E ban on construction activity
at site invariably results in a Iﬂng—term halt in construction activities. As with
a complete ban the cgnc:rn?g Iafugrsé lfeﬁ: the site and they went to their
native villages and look out for work in other states. the resumption of work
at site becomes a sluw process and a steady pace of construction realized
after long period of It It is pertlnant to mention here that flat buyer's
agreement was executed between the parties on 25.04.2013 and as per the
terms and conditions of the said agreement the due date of handing over of
possession comes 06.09.2017 which Is way before the abovementioned
orders. Thus, the promoter-respondent cannot be given any leniency on
based of aforesaid reasons and it is well settled principle that a person

cannot take benefit of his own wrong,
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16. Further, the respondent-promoter has raised the contention that the

construction of the project was delayed due to reasons beyond the control of
the respondent such as COVID-19 outbreak, lockdown due to outbreak of
such pandemic and shortage of labour on this account. The authority put
reliance judgment of Hon'ble Delhi High Court in case titled as M/s
Halliburton Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no.
O.M.P (1) (Comm.) no. 88/ 2020 and IAs 3696-3697/2020 dated
29.05.2020 which has observed tha t;,ﬁ

3 -5_,__)- _.-r =
“69. The past non-performance of the Contractor cannot be condoned due to

the COVID-19 lockdown in March 2020 in India. The Contractor was in breach
since September 2019. Opportunities were given to the Contractor to cure the
same repeatediy. Despite the same, the Contractor could not complete the
Project. The outbreak of a pandemic cannot be used as an excuse for non-

performance of a contract for which the deadlines were much before the
outhreak itself”

17.1n the present comp t'-i‘alsnf
construction of the p

said unit by 06.09.201

W Ty : 3
which came into effect nn\‘&a ﬂ? ) wht\wa;sdhe due date of handing over
of possession was much Erlnr to ﬁﬁ*ﬁﬁﬁt of uuthre:ak of Covid-19 pandemic.

@R%ﬂ of a pandemic cannot be

used as an excuse for Fon pe?'fannaﬂge aff&.q:qntnactafur which the deadlines
were much before the-eutbreak itself-and for the said reason the said time

Therefore, the autho

period is not excluded while calculating the delay in handing over

possession,

G. Findings on the relief sought by the complainants.

.1 Direct the respondent to pay delayed possession charges from the
due date of possession till actual possession of the flat.

&
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18. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

Proviso to Section 18(1) of the Act. Section 18(1) Proviso reads as under:

"Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or huHﬂ'mg —

Pravfded ﬂ:ur wﬁere an allottee does not intend to withdraw from the
praject, he shall be paid, by the promoter, interest for every month of delay, il
the handing over of the possession, at such rate as may be prescribed.”

".—.,E_L.;j;_ : (Emphasis supplied)

'-_._; -: :
:-rllt unutﬂnre: not anticipated

i }Hﬁ ‘*""‘-‘ ﬂ}"ﬁﬁﬁ-@ﬂer and any restraints
restrictions fmmm Eﬂum}m und,.ngya;:t to the Purchaser(s)

o Withjoll the terms and cnndmpq_&.uf this Agreement and
f' -E?, nder p - of i 34 prqwrs!r.*lx Jﬁrhfs Agreement and

Hmﬂﬂmt.rﬂﬂ efe, as

not being in de

prescribed by the Sel '3;- 1 nder this Ag t or otherwise, from
time to time, or piropa 1(# possession of the
Apartment to the Pu s_mwf@n’“n.m of 42 [(Forty-Twao)
maonths with an ade .r-r -=;r grace period of 6 (six) Months from the
date of execution nfthfs Agreement or date of obtaining all licenses or

approvals. The Emeni-a ugtian, whichever is later, subject
to Farce HHIEH;H Zhay and ‘-'*.: tands that the Seller
shall be entitle Jruce pe F-on) (minety) biisiness days, after the
expiry of grace périod,| fnﬁ nﬂ?g’ i‘n‘ hand ‘avér the possession of the
Apartment to the-Burchoser s, ... Y

(Emphasis supplied)
20. Admissibility of delay possession charges at prescribed rate of

interest:- The complainant is seeking delay possession charges however,
proviso to section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for

every month of delay, till the handing over of possession, at such rate as may

Page 13 of 22
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be prescribed and it has been prescribed under Rule 15 of the Rules, ibid,

Rule 15 has been reproduced as under;

“Rule 15, Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19

(1) Far the purpose of provisa to section 12; section 18; and sub-sections
(4] and (7} of section 19, the "interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the
general public.”

21.The legislature in its wisdum.%;_@'

id has determined the prescribed rate of

ibordinate legislation under the

ed: e legislature, is reasonable

:".-_, .'u.. L
v il A =R N
/ E{E}‘?&& Pgst. it will ensure uniform
iy

practice in all the .- FE e

22. Consequently, as per we t ﬁ&nk &%é;a i.e, hitps://sbi.co.in,
the marginal cost of 1& g rate . Iﬁ\cﬁqﬂ}mﬁﬂn date |.e., 03.04.2024
is @ 8.85 %. Accordingly, the pres q@d ﬁt@ﬂfﬁ;ﬂgﬂrest will be marginal cost

T
under Section 2(za) of the Act

lﬂtEﬂﬁ e ffom the allottee by the

provides that the er

promoter, in case of d u]t, 1all be equal to ﬂ:g—: rate of interest which the
-l 1]

promoter shall be mw, i case of default. The relevant

|
section is reproduced below:

"(za) “interest” means the rates of interest payable by the promoter
or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

the rate of interest chargeable from the alluttee by the promaoter, in cose of
default, shall be equal to the rate of interest which the promater shall be
lible to pay the allottee, in case of default.

the interest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereof till the date the
amount or part thereof and interest thereon is refunded, and the interest

23, The definition of term ‘interes
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payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it Is paid:"

24. Therefore, interest on the delay payments from the complainants shall be

25,

charged at the prescribed rate ie, 10.85 % by the respondent/promoter
which is the same as is being granted to them in case of delayed possession
charges,

On consideration of the circumstances, the evidence and other record and
submissions made by the parties, the authority is satisfied that the
respondent is in mnn-avenﬁnn_ai '!%':& pruvis:uns of the Act. By virtue of

buyer's agreement executed betwe Jﬂqb parties, the possession of the
booked unit was to be deliver o munths with an additional grace
period of 6 months from /Lhér dﬁe‘n’f myﬁmfthe agreement (25.04.2013)
or date of obtainingall lcense nﬂr__@a‘ppr‘nﬂmﬁ for commencement of
§ ater. The builder buk@%reement was executed
450 m theﬂ-%nﬂrnnmental clearance

rI n :T,.’ 06,09.2013. Therefore, the
r Irﬁ l e de date of possession was
calculated from the date of nmental "'arance Accordingly, the due
date of possession ¢ 2017, upation certificate was
granted by the co Hﬁlmmn 3&3 and thereafter, the
possession of the sub twas offered to mtcampimnants on 28.04.2023.
Copies of the same meen p‘f"cﬁ' on record. The authority is of the

construction, whiche
between the parties
certificate was obtai

date of environmental

considered view that there is delay on the part of the respondent to offer
physical possession of the subject unit and there is failure on part of the
promoter to fulfil its obligations and responsibilities as per the buyer's
agreement dated 25.04.2013 to hand over the possession within the
stipulated period.
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26. 5ection 19(10) of the Act obligates the allottees to take possession of the

subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was granted
by the competent authority on 26.04.2023. The respondent offered the
possession of the unit in question to the complainants only on 28.04.2023, so
it can be said that the complainants came to know about the occupation
certificate only upon the date of offer of possession, Therefore, in the interest
of natural justice, the cump]atnants 5huultl be given 2 months’ time from the

date of offer of possession. These 2 month |

to the complainants keeping in n =,_‘;=*- after intimation of possession

practically they have to ;é#ﬂ 'Hf lggiﬁl-::s and requisite documents
d-to gﬁsﬁenhaﬂ u?’the’mmpietely finished unit but

el .|"

this is subject to :'- unit be!hg“hﬂndedguggt at the time of taking

iw furtﬁe_]l_; glarified that the delay
possession charges s “be tl'é liﬂﬁﬂijtl? of possession till the
expiry of 2 months fror thf,‘ tE:'ﬂf offer ﬂfﬁmsmn (28.04.2023) which
comes out to be 28.06. 2(]2’3-. éﬁrt : .,

G.II Direct the respondent Mhyslcal possesslnn of the flat

with all amenlﬂﬁﬁ &Rﬁg&
27.The respondent has o rtl mte from the competent

authority on 26.04. Eﬂgii"‘a d: ?ﬂ'pf the _ﬂﬂ}ﬂtﬁshn of the allotted unit vide
letter dated 28.04. ZUZTAS per Eacﬁun 19(10) of Act of 2016, the allottees

are under an obligation to take possession of the subject unit within 2

including but not limite

possession is in habitable

0

months from the date of receipt of occupation certificate. The complainants
are directed to take the possession of the allotted unit after making payment
of outstanding dues, if any within a period of 2 months,

28. The respondent shall handover the possession of the allotted unit as per
specification of the buyer's agreement entered into between the parties.

o
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G.II Direct the réspondent not to charge labour cess,

29. Labour cess is levied @ 1% on the cost of construction incurred by an

employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.09.1996. It is levied and collected on the cost of
construction incurred by employers including contractors under specific
conditions. Moreover, this issue has already been dealt with by the authority
in complaint bearing no.962 of 2019 titled as "Mr. Sumit Kumar Gupta and
Anr. Vs Sepset Properties Prfw_rte qurﬂ.'_gd“' wherein it was held that since
labour cess is to be paid by the rﬂEF};%Et' as such no labour cess should be
charged by the res;mndenlf._ TFE gg{ﬁ}nrllt}r is of the view that the allottee is

4

neither an employer nor 2 contractor and labour cess is not a tax but a fee.

i s ] -
Thus, the demand of Ial':-Eur cess ralsed upon the complainants is completely
% » : : -
arbitrary and the com |p:létfnants cannot be made liable to pay any labour cess
i i B B | =l

to the respondent and I{-,,, istthe respondent builder who is solely respansible
L] i B i | i 1] i -

for the disbursement of sa_j_d amount, o

N
N i

G.IV Direct the respunéﬁgﬂ: n“ﬁftﬁ.cﬁasje'mpetﬂme additional charges,

| ¥ iD=

30. The respondent sent an uffi!-:.':gf possession letter dated 28.04.2023, asking

31.

e e

drges-amo ) Rs, 1,84,675/- for external

ty Jﬁﬂﬂ;ﬂr&s FTTH infrastructure

charges, intercom ﬁ'@_‘gpsg water, 'ﬁb_qn_alptipn charges and sewerage
A AWIAT WL

for one time additio I
electrification charge}

connection charges.

As far as external electrification charges Jre concerned, the respondent
cannot collect the same from the allottees while issuing offer of possession
letter of a unit even though there is any provision in the builder buyer's
dgreement to the contrary as has already been laid down in complaint
bearing no. 4031 of 2019 titled as "Varun Gupta Vs. Emaar MGF Land
Limited” decided on 12,08.2021.
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32. However, in case of electricity connection charges, water connection charges,

telecom charges and sewerage connection charges, FTTH infrastructure
charges, there is no doubt that all these charges are payable to various
departments for obtaining service connections from the concerned
departments including security deposit for sanction and release of such
connections in the name of the allottee and are payable by the allottee.
Moreover, this issue too has already been dealt with by the authority in
complaint bearing no. 4031 of 2019 titled as "Varun Gupta Vs. Emaar MGF
Land Limited" decided on 12. E]Eﬁg%lﬂwhereln it was held that these
connections are applied on hel@ﬁﬂﬁ" :

payment to the :nncerner]i ﬁ,eparﬁmghla r.m aﬂual basis. In case instead of

al]nttee and allottee has to make

respect of the above nnectltms ‘intlhdmg‘ﬁ ity deposit provided to
egm

Itlgd t:i %ﬁver the actual charges
ge ent from ﬂﬁe dﬁﬁaﬂ on pro-rata basis i.e.

!|

ﬁt‘hgﬂ a ut{:ﬁdmthfeumptainanth a-viz the
'L T :
total area of the partlcuht et R &gﬁ;r;pﬁinantfalluttee will also be

entitled to get proof of all sugl'?[?.i?mmﬁﬁr the concerned department along

with a computation }r&&r&% ﬁ#ﬂ}ﬂﬁlcﬁhﬂ unit, before making

payment under the afur,:a:la.ld hﬂad

GV Direct the rés-pdndent q:ut- _to ‘charge two years advance
maintenance charges till actual physical handover of the flat.
33. Advance maintenance charges accounts for the maintenance charges that

the units, then the p

paid to the concern

depending upon the ar

builder incurs while maintaining the project before the liability gets shifted
to the association of owners. Builders generally demand advance
maintenance charges for & months to 2 years in one go on the pretext that
regular follow up with owners is not feasible and practical in case of ongoing

projects wherein OC has been granted but CC is still pending.
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34. This issue has already been dealt with by the authority in complaint bearing
no. 4031 of 2019 titled as "Varun Gupta Vs. Emaar MGF Land Limited"
decided on 12.08.2021, wherein it was held that the respondent is right in

demanding advance maintenance charges at the rate prescribed therein at
the time of offer of possession. However, the respondent shall not demand
the advance maintenance charges for more than one year from the allottees
even in those cases wherein no specific clause has been prescribed in the

agreement or where the AMC has begn demanded for more than a year.

G.VI Direct the respondent not to
35.The term holding charges or

occupancy charges become paya'ﬁe ar, ;ppTEeahle to be paid if the possession
has been offered by ﬁi%‘hwklew’fq the “owner/allottee and physical
possession of the un g’aﬂf}‘trt‘aken 'Eﬁil‘"ﬁ? allum but the flat/unit is lying
sbir; a readﬁtntu—mwa cnndm-:in Therefore, it can be
inferred that hﬂlﬂinghﬁ%ﬁ is sﬂmﬁthmg which an allottee has to pay for
his own unit for which e has already paid the consideration just because he
has not physically nccupfhd*hjhﬁrwadﬁnﬂm qaid anit.
36.In the case of Varun Gupta Whﬂd Limited, Complaint Case
no. 4031 of 2019 dZLE ed on'12. m@f the Hon'ble Authority had already
decided that the resp denﬂs‘ﬁnfeﬁﬂﬂeﬁ to claim holding charges from the

complainants at any ﬁ@ﬂf’ﬂlﬁq etrq‘n 9.&&; baiugpm of the builder buyer
agreement as per law settled by the Hon'ble Supreme Court in Civil Appeal

nos. 3864-3899/2020 decided on 14.12.2020. The relevant part of same is

reiterated as under-

) a‘ﬁlunymuusly referred to as non-

vacant even when it

37. “134. As far ax holding charges are concerned, the
developer having received the sale consideration has
nothing to lose by holding possession of the allorted fat
excepl that it would be required o maintain the apartment.
Therefore, the holding charges will not be payvable to the
developer. Even in a case where the possession has been
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delayed on account of the alfottee having not paid the
enfire sale consideration, the developer shall mot be entitled
to any holding charges though it would be entitled to
interest for the period the payment iy delayed. "
38.Therefore, in view of the above the respondent is directed not to levy any

holding charges upon the complainants,

G.VII Direct the respondent not to charge interest.
39, The complainants are praying by virtue of the said relief that no interest be

charged upon them in lieu of the outstanding payment with respect to the

subject unit in question. o, .
j q. - :@}.‘E&

40. The complainants on the uné{' 2 id are claiming the relief of delayed
%’a&d seeking intervention of this

_l'h*pl_i'i in lieu of the outstanding
'ﬂ'l .i'_-:,-r |..

possession charges and on ,the
authority to evade intergst ~__r_» ged
payment with respect to-the’s fﬁ&;ﬁnﬁh‘fqﬂ tion, However, the Authority
] aiaﬂt%&%]d fairness in resolving
d to charge interest on
the of J}lﬁrﬂht chargeable from the

n '*‘ ant, in Jnf' ﬂlﬁaﬂlt shall be charged at the
prescribed rate Le. 1E.BE%§M%E rate of interest which the
respondent shall be | 'to pay the com iq!‘ngntndn case of default i.e, the
delayed possession cl'Ei as per Section th

Hﬁirectiunsut’l.heﬁut@u RU .-"[I"".I - ALV

41. Hence, the authority hereby passes t.hls order and issues the following

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f):
L. The respondent is directed to pay interest to the complainants against
the paid-up amount at the prescribed rate of 10.85% p.a. for every
month of a delay from the due date of possession, L.e., 06.09.2017 till the
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date of offer of possession (28.04.2023) plus two months ie,
28.06.2023, as per Section 18(1) of the Act of 2016 read with Rule 15 of
the Rules, ibid. The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order as per Rule
16(2) of the Rules, ibid.

IL.The rate of interest chargeable from the allottees by the promoter, in case
of default shall be charged at the prescribed rate i.e, 10.85% by the

respondent/promoter which is the same rate of interest which the

promoter shall be liable t Munee in case of default i.e, the
delayed possession chargesas| I Séction 2(za) of the Act,

[I1.The respondent is di :g_ I@p@ a :eﬁapd statement of account after
adjustment of delay i and other reliefs as per
above within a/pé nﬁﬂﬁiﬁaﬁ “fro date of this order. The
complainant ar I ?ﬂ(ﬁtﬁ%ﬂdé}iﬁg&ﬁ if any remains, after

adjustment of del 5 ss n charges a#lﬁna period of next 30 days.

IV.The respondent i - ,qﬁ ,ﬂphysical possession of the
allotted unit to th completion in all aspects of
buyer’s agreement.

V.The reﬁpundentl!i‘nﬁ ﬂd&ﬁ ngﬂﬁhnur cess as it is the

respondent builder who is solely responsible for the disbursement of
said amount, (.jl.,”'{LJbF p\h"fl

V1.The respondent would be entitled to recover the actual charges paid to
the concerned departments’ from the complainant/allottee on pro-rata
basis on account of electricity connection, sewerage connection and
water connection, etc,, i.e,, depending upon the area of the flat allotted to
complainants vis-3-vis the area of all the flats in this particular project.

The complainant would also be entitled to proof of such payments to the
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concerned departments along with a Computation proportionate to the

allotted unit, before making payments under the aforesaid heads,
VIL.The respondent cannot charge electrification charges from the allottees

while issuing offer of possession letter of a unit even though there is any

Provision in the builder buyer's agreement to the contrary,

VIIL.The respondent shall not demand the advance maintenance charges for
more than one yvear from the allottees even in those cases wherein no
specific clause has been pres

has been demanded for more +

IX.The respondent is not E|:|.'-""

: qfﬂalft pf even after being part of the

Pementas per la v 5ett, Hon’ble Supreme Court in

3864'3889/2020decided 114.12.2020.

[ | f;ﬁm | L ) :

X.The respondent shail ot charge anything from the complainants which js
not the part of % VE ' o |

§ ag ept, & S
42. Complaint stands disposed of

e

HARERA
GURUGRAM

Dated: 03.04.2024 (Ashok
Member

Haryana Real Estate

Regulatory Auth ority,
Gurugram
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