HARERA
B GURUGRAN

Complaint No. 2280 of 2022 and

1 other

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Date of decision: 03.04.2024
NAME OF THE BUILDER RAHEJA DEVELOPERS LIMITED
PROJECT NAME "RAHEJA ARANYA CITY"
S. No. Case No. Case title APPEARANCE
3 CR/2280/2022 Reema Saini and Ra]lv Saini Chander Mohan Sharma
vy Ek and
Raheja Da‘!r!e thlted Garvit Gupta
2. | CR/2279/2022 Neggi;- "_‘ Chander Mohan Sharma
V£5 _ Py, and
Raheja Deve pm_@ﬁtad Garvit Gupta
CORAM:
Ashok Sangwan Member
|
0RBEI$

This order shall dispose of both the Cﬂf‘lp[ﬂim titled as above filed before
the authority under se::nm 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter _;gfgrqed as "the Act”) read with rule
28 of the Haryana EE%&ES%&‘E Mu@ﬁuéﬁd Development) Rules, 2017
(hereinafter referred as "the rules"}-fﬁ;‘ violation of section 11(4)(a) of the
Act wherein it is inter alia prescri'bed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Raheja’s Aranya City" (residential group housing colony) being
developed by the same respondent/promoter i.e, M/s Raheja Developers
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Limited. The terms and conditions of the agreement to sell and allotment

letter against the allotment of units in the upcoming project of the
respondent/builder and fulcrum of the issues involved in both the cases
pertains to failure on the part of the promoter to deliver timely possession
of the units in question, seeking award of refund the entire amount along
with intertest and the compensation.

3. The details of the complaints, reply to status, unit no., date of agreement,
possession clause, due date ufpps@ss!an total sale consideration, total
paid amount, and relief sought a!ﬁ!egwuj: in the table below:

—Pruject Name and Raheja_'ﬁg?alppeﬁs Limited at “Raheja’s Aranya
Location City", Sectors 11&14, Sohna Gurugram.

Possession Clause: -

4.2 Possession Time and Compensation

That the Seller shall sincerely endeavor to give possession of the plot
to the purchaser within thirty-six (36) months from the date of the
execution of the Agreement to sell and after providing of
necessary infrastructure specially road sewer & water in the sector
by the Government, but subject. to, Jorce.majeure conditions or any
Government/ Regulatory authority’s action, inaction or omission
and reasons beyond the cagxl of the Seller. However, the seller
shall be entitled for comp: a%' [free grace period of six (6)
months in case the development is not completed within the
time period mentioned above. In the event of his failure to take
over possession of the plot, provisionally and /or finally allotted
within 30 days from the date of intimation in writing by the seller,
then the same shall lie at his/her risk and cost and the Purchaser
shall be lie at his/her risk and cost the purchaser shall be liable to
pay @ Rs.50/- per sq. Yds. of the plot area per month as cost and the
purchaser shall be liable to pay @ Rs.50/- per sq. Yards. Of the plot
area per month as holding charges for the entire period of such
delay............"
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Sr. | Complaint Reply Unit Date of Due date Total |
No | No, Case status No. execution of Consideration
Title, of possession | /Total Amount
and agreement paid by the
Date of to sell complainants
filing of in Rs.
complaint
1. | CR/2280/ Reply F-154 20.09.2014 | 20.03.2018 TSC: -
2022 received on Rs.77,49,206/-
17.10.2023 | [page no, 29 (Pageno. 26 | (36 months
Reema Saini of complaint] of the from date of AP: -
and Rajiv complaint) agreement Rs.39.26,884 /-
Saini J \ e,
V/s e e e 20.09.2014 | (As per applicant
Raheja S }5. e | 20 + 6 months ledger dated
Developers N e iyl grace 07.04.2023 at
Limited, e AR period) | page no. 22 of the
AVRE N reply)
Date of A Ld BUNL A ™
Filing of N s t}r' S
complaint e Y JRLY N VB
08.06.2022 e 1
2. | CR/2279) Reply F-155 _ || 20,09.2014 | 20.03.2018 TSC: -
2022 received on Ny Rs.77,49,206/-
17.10.2023 | [pageno.28 | (Pageno.25 | (36 months
Neetu of complaint] f of the from date of | (as per payment
Manocha  complaint] " | agreement | plan on page 43
V/§ ie, of complaint)
Raheja d 20.09.2014
Developers 9 s + 6 months AP: -
Limited " & REN grace Rs.39,26,884/-
Date of 1. ] (As
ate o = i . = per annexure
Filing of LB J >y iT » E R-4 of reply)
complaint i L ' 9 i
08.06.2022 o |

interest.

2. Direct the respondent to pay the litigation cost.

(LU ICTDARNMN
The complainants in the above complaints have sought the following reliefs:
1. Direct the respondent to refund the paid-up amount along with prescribed rate of

Note: In the table referred above,
elaborated as follows:
Abbreviation Full form
TSC Total Sale consideration
AP Amount paid by the allottee(s)

certain abbreviations have been used. They are
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4. The aforesaid complaints were filed against the promoter on account of

violation of the agreement to sell and allotment letter against the allotment
of units in the upcoming project of the respondent/builder and for not
handing over the possession by the due date, seeking award of refund the
entire paid-up amount along with interest and compensation.

5. Ithas been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/
respondent in terms of section%_&éfﬂ__ of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,
the allottee(s) and the real estate agents under the Act, the rules and the
regulations made thereunder. V|

6. The facts of both the complaints filed bj; the complainant(s)/allottee(s) are
also similar. Out of the above-mentioned ¢case, the particulars of lead case
CR/2280/2022 titled as Reema Saini and Rajiv Saini V/S Raheja
Developers Limited are being taken intp consideration for determining the
rights of the allottee(s) qua refunﬂ'thef entire paid-up amount along with
interest and others.

A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

CR/2280/2022 titled as Reema Saini and Rajiv Saini V/S Raheja

Developers Limited.
S.N. | Particulars Details ]
1. Name of the project “Raheja’s Aranya City", Sectors
11&14, Sohna Gurugram
2. | Project area 107.85 acres
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Nature of the project

Residential plotted colony

!

DTCP license no. and validity
status

25 of 2012 dated 29.03.2012 valid up

to 28.03.2018

5. Name of licensee Ajit Kumar and 22 Others
6. RERA  Registered/ not | Registered vide no. 93 of 2017 dated
registered 28.08.2017 =
7. RERA registration valid up to | 27.08.2022
8. Unit no. F-154
[page no. 29 of complaint]
9. Unit area admeasuring i _’.,.fﬁ.?;‘__ﬁﬂ sq. yds.
-1 (Pageno. 29 of the complaint)
10. | Allotment letter ¥ Na&.
11. |Date of execution". u_f 20.&9 2014
agreement to sell _. ‘| (Page no: 26 of the complaint)
12. | Possession clause ' o

| “That the ~Seller shall sincerely

endeavor to give possession of the plot
to the purchaser within thirty-six (36)
months from the date of the
execution of the Agreement to sell
and after providing of necessary

mﬁﬁuﬂuc@m specially road sewer &

.in-the sector by the Government,

A bﬂt@bﬁzct to force majeure conditions

for,-any-. Government/ Regulatory
| authority's

action, inaction or

5

omission and reasons beyond the

control of the Seller. However, the
seller  shall be entitled for
compensation free grace period of
six (6) months in case the
development is not completed
within the time period mentioned
above. In the event of his failure to
take over possession of the plot,
provisionally and /or finally allotted
within 30 days from the date of
intimation in writing by the seller, then
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the same shall lie at his/her risk and
cost and the Purchaser shall be lie at
his/her risk and cost the purchaser
shall be liable to pay @ Rs.50/- per sq.
Yds. of the plot area per month as cost
and the purchaser shall be liable to pay
@ Rs.50/- per sq. Yards. Of the plot
area per month as holding charges for
the entire period of such delay.... e

(Page no. 34 of the complaint)

13,

Grace period

-
i
-

J.I!.' "

h

' [sti}::u'fatgd timeframe of 36 months
‘plus'6 months of grace period. It is a !

ﬂﬂmad

| As per clause 4.2 of the agreement to
sell, the possession of the allotted unit
vmsguppnsgd to be offered within a

‘matter of factthat the respondent has
{ not Fumpleted the project in which
the llotted unit is situated and has
not obtained the occupation
certificate by September 2017. As per
 agreement to sell, the construction of
313& project is to be completed by
September 2017 which is not
eted till date. Accordingly, in

l; aqse the grace period

14.

Due date of possession |

zn.hz znia

{ (Note: - 36 months from date of
agreement ie., 20.09.2014 + 6
months grace period)

15.

Total sale consideration

Rs.77,49,206/-
(As per applicant ledger dated

07.04.2023 at page no. 22 of the
reply)

16.

Amount  paid
complainant

by

the

Rs. 39,26,884 /-

1
|
i

¥
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(As per applicant ledger dated
07.04.2023 at page no. 22 of the
reply)
17. | Occupation certificate | Not received
/Completion certificate
18. | Offer of possession Not offered

B. Facts of the complaint
8. The complainants have made the fulluwing submissions in the complaint: -
[. The complainants were allaw&ga,mmdent]al plot bearing no. F154
having 232.360 sq. yds super at ;

:'j'he project of the respondent named
"Raheja’s Aranya City" at Seét:t)i*' 11,14, Sohna Road, Gurgaon vide
agreement to sell dated 213092014 for ‘a total sale consideration of
Rs.67,38,440/- and the cumplmnants have made a substantial payment
of Rs 39,26,884 /- against the same as and when demanded by the
respondent. 2\ f 2~

Il. That the time was’exss_eﬂse_ and posse sfbﬁ was to be delivered within 36
months from the date of tl'leexe;:uﬁo:} ofthe agreement to sell as assured
and agreed by the respondent ™

l1I. That although the L‘umpla]nanﬁ #&aﬁ @mplied with their obligation,
the respondent however failed to deliver its obligations. The
complainants made several requests to the respondent to give progress
report of the said project and also wrote several emails requesting the
same, but the respondent have failed to respond to email sent by the
complainants also failed to provide any progress report.

IV.  That due aforesaid act/conduct of the respondent, the complainants have

suffered damages and the respondent, on the hand, made profits and

Page 7 of 26

v



HﬂRER_A Complaint No. 2280 of 2022 and
= GURUGRAM i v

VI.

VIIL

enjoyed the money of the complainants with aforethought deception and
malice and without ever having any intention to deliver on its promises.
That aggrieved with the aforesaid act/conduct of the respondent, the
complainants sent a legal notice dated 15.12.2021 withdrawing
themselves/herself from the project and also asked for the refund of the
money paid, with interest and other damages.

That the complainants are entitled to refund of the principle amount paid
to respondent alongwith mtergst;nnghe amount paid to the respondent,
as per provisions of Rule 1%h£diaryana Real Estate (Regulation &
Development) Rules 2017 _' _r' v

That the complainants are aisu en‘i”fﬂa& ‘to, be compensated for the
litigation cost to the'tune of Rs. 2/50, 000 /-

C. Relief sought by the complainants: -

9. The complainants have sought following relief(s)

d.

b.

D.

Direct the respondent to refund tthe ‘paid-up amount along with
prescribed rate of interest.

Direct the respondent to pay- th'é lmganun cost to the tune of
Rs.2,50,000/- to ﬂleﬂnmplainagtsﬁ- _

Reply by the respondent iy

10. The respondent contested the.cnﬁl'plaﬁﬂ on the following grounds: -

=
1.

That the complaint is neither maintainable nor tenable and is liable to
be out-rightly dismissed. The agreement to sell was executed between
the parties prior to the enactment of the Act, 2016 and the provisions
laid down in the said Act cannot be enforced retrospectively. Although
the provisions of the Act, 2016 are not applicable to the facts of the

present case in hand yet without prejudice and in order to avoid
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111.

complications later on, the respondent has registered the project with

the authority under the provisions of the Act of 2016, vide registration

no. 93 of 2017 dated 28.08.2017.

That the complaint is not maintainable for the reason that the
agreement contains an arbitration clause which refers to the dispute
resolution mechanism to be adopted by the parties in the event of any
dispute i.e, clause 13.2 of the buyer’s agreement.

That the complainants ha@ﬁmfﬁ,pruached this authority with clean
hands and has intentiunal;!f-ﬁgﬁpfessed and concealed the material
facts in the present complaint.. The complaint has been filed by it
maliciously withan ult.ei"ibr-ﬁ‘gnt?iyé and it is nothing but a sheer abuse
of the process oflaw. The tlrae-anﬂdr correct ﬁacts are as follows:

#» That the mmplainant after cilecking the veracity of the project
namely, ‘Raheja Aranya City phase-1' sector 11 & 14 Sohna Road,
Gurugram had app}led for a ptment of plot vide their booking
application form, The mfnb‘tamams agreed to bound by the terms
and conditions of the booking application form. The complainants
were aware from the very irt&pﬂnn that the plans as approved by
the concerned authorities are tentative in nature and that the

respondent might have to effect suitable and necessary alterations
in the layout plans as and when required.

» That based on the Application for booking, the respondent vide its
allotment offer letter allotted to the complainants plot no. F-154.
The complainants signed and executed the agreement to sell and
the complainants agreed to be bound by the terms contained
therein.

Vv
Page 9 of 26



H&% Complaint No. 2280 of 2022 and
% GURUGRAM e

» That the respondent raised payment demands from the

complainants in accordance with the mutually agreed terms and
conditions of allotment as well as of the payment plan and the
complainants made the payment of the earnest money and part-
amount of the total sale consideration and are bound to pay the
remaining amount towards the total sale consideration of the plot
along with applicable registration charges, stamp duty, service tax
as well as other charges E_mh]a at the applicable stage.

» That the possession cﬁf, Q@t is supposed to be offered to the
complainants in m:«:n:n"c:!a,ﬁ(h-ai 'with the agreed terms and conditions
of the buyer's agreemﬂnt.

» Despite the respondent fulﬁlling all its obligations as per the

provisions laid down by law, the government agencies have failed
miserably toprovide essential basic infrastructure facilities such as
roads, sewerage line, water, and electricity supply in the sector
where the said p’f‘ﬂl’ﬁaCt TS“‘b’eing developed. The development of
roads, sewerage, lajnng“ﬂﬂwn'uf water and electricity supply lines
has to be thde}tak’an ﬁ}hr?t“l'lémréd‘ned Fgmw:mr:c'.leem:;-.tl authorities
and is not wa.thm the power and control of the respondent. The
respondent cannot be held lidble on account of non-performance
by the concerned governmental authorities. The respondent
company has even paid all the requisite amounts including the
External Development Charges (EDC) to the concerned authorities.
However, yet, necessary infrastructure facilities like 60-meter

sector roads including 24-meter-wide road connectivity, water and

&
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sewage which were supposed to be developed by HUDA parallelly

have not been developed.

> That the time period for calculating the due date of possession shall
start only when the necessary infrastructure facilities will be
provided by the governmental authorities and the same was known
to the complainants from the very inception. Non-availability of the
infrastructure facilities is beyond the control of the respondent and
the same also falls wmm ambit of the definition of ‘Force
Majeure’ condition as q@ulatqd in clause 4.4 of the agreement to
sell.

» That the deveiapmgnt uf Ehe tuwnshtp jn which the plot allotted to
the cnmplainﬂnts is lﬂcated is 50% épmp}ete and the respondent
shall hand owver the pusse_ssi&l of the same to the complainants
subject to the mr’ﬁpla”inants‘[ making the payment of the due
installments:amount and on ail&t’n}i&y of infrastructure facilities
such as sector road “and . laying providing basic external
infrastructure such as water, sewer, electricity etc. as per terms of
the applicaﬁmt and%agwg‘mgﬂ to sell. It is submitted that despite
the occurrence of such force majeure events, the respondent has
completed the part devé]bpmerit of the project and has already
been granted part completion certificate on 11.11.2016. Under
these circumstances passing any adverse order against the
respondent at this stage would amount to complete travesty of
justice.

11. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
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decided on the basis of these undisputed documents and submissions
made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Depanmeﬁt, Ll.iaryana the jurisdiction of Haryana
Real Estate Regulatory Authuri't}, Qurﬁgram shall be entire Gurugram
district for all purposes. In the pr:esent case, the project in gquestion is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

EIl  Subject-matter jurisdiction 'i

Section 11(4)(a) of the Acl;{ 261& p vim that the promoter shall be
responsible to the allattee as pgr im‘eem'ﬂrft for sale. Section 11(4)(a) is
reproduced as hereunder: ; T

Section 11 - 8 !

L} i

(4) The promoter shall- _
(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.
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15. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

16. Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Courf}') ch Promoters and Developers
Private Limited Vs State of U.P.. .2021-2022 (1) RCR (Civil), 357
and reiterated in case of M/s Sana Realtors Private Limited & other Vs
Union of India & others SLP (é‘:vﬂ)’?&ru. 13005 of 2020 decided on
12.05.2022wherein ithas been laid down as under:

"86. From the scheme of the Act of *H’ch a dearffeﬂ reference has been
made and taking note of power of adjudication delineated with the
regulatory authorityand adjudicating officer, what finally culls out is that
although the Act indicates the d:stmi expressions like ‘refund’, ‘interest’
penalty’ and ‘compensation’, a conjaint reading of Sections 18 and 19
clearly manifests that when it comesto refund of the amount, and interest
on the refund amount, or direéting payment of interest for delayed
delivery of possession, or penalty and interest thereon, it is the regulatory
authority which has thrpoww to agd determine the outcome of
a complaint. A .fhega m% %ﬂ to/a question of seeking the
relief of adjudging fam sa rher@bn under Sections 12,
14, 18 and 19, the adjudicating officer, exclusively has the power to
determine, keeping in view. the collective reading of Section 71 read with
Section 72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit and
scope of the powers and functions of the adjudicating officer under Section
71 and that would be against the mandate of the Act 2016."

17. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the case mentioned above, the authority has the jurisdiction to
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entertain a complaint seeking refund of the amount and interest on the

refund amount.

F. Findings on the objections raised by the respondent
F.I. Objection regarding jurisdiction of authority w.r.t buyer's
agreement executed prior to coming into force of the Act.
18. The respondent has raised an objection that the authority is deprived of

the jurisdiction to go into the interpretation of, or rights of the parties
inter-se in accordance with the flat buyer's agreement executed between
the parties and no agreement fnr sale as referred to under the provisions
of the Act or the said rules has heﬂn exer:uted inter se parties. The authority
is of the view that the Act nuwhem»pmwdes, nor can be so construed, that
all previous agreements will be m-erEEen after coming into force of the
Act. Therefore, the provisions of the Act rules’and agreement have to be
read and interpreted harmoniously. However, if the Act has provided for
dealing with certain specific prpvisﬁndfsj&ltuatinn in a specific/particular
manner, then that sftg;ation .wﬂ_i' ba.-deglt with'in accordance with the Act
and the rules after the date of coming inte force of the Act and the rules.
Numerous provisions of the ﬂet--sa.ife;the provisions of the agreements
made between the buyers and sellers. The said contention has been upheld
in the landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs.
UOI and others. (W.P 2737 of 2017) decided on 06.12.2017 which

provides as under:

“119.  Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottee prior to its
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project and declare the
same under Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter......
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122.  We have already discussed that above stated provisions of the RERA are
not retrospective in nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on that ground the validity
of the provisions of RERA cannot be challenged. The Parliament is
competent enough to legislate law having retrospective or retroactive
effect. A law can be even framed to affect subsisting / existing contractual
rights between the parties in the larger public interest. We do not have
any doubt in our mind that the RERA has been framed in the larger public
interest after a thorough study and discussion made at the highest level
by the Standing Committee and Select Committee, which submitted its
detailed reports.”

19. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order d '

Appellate Tribunal has nbserve“

“34. Thus, keeping in view aur nﬁma&i ditmmon we are of the considered
opinion that the pmwsmns aﬂhe Aﬂbrﬂ q:uaﬂrerma ctive to some extent

Henm In case n,l" delay in the
offer/delivery of possession as par the terms and conditions of the
agreement for sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfair ‘and unreasonable rate of
compensation’ mendangd in the ?gmmnr for sale is liable to be
ignored.”

20. The agreements are sacrusanctsms:égd efcept for the provisions which
have been abrogated by thecActPﬁtgeI& Further, itis noted that the builder-
buyer agreements have been ex@cﬁteﬁim ﬂae manner that there is no scope
left to the allottee to. negotiate any_@ﬁ ‘the clauses contained therein.
Therefore, the authority is of thé view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of
the agreement subject to the condition that the same are in accordance
with  the plans/permissions approved by the respective
departments/competent authorities and are not in contravention of any

other Act, rules, statutes, instructions, directions issued thereunder and

&
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are not unreasonable or exorbitant in nature. Further, as per submissions

made by the parties as well as documents available on record it is evident
that OC/CC has not been issued to the project in question by the competent
authority till date. Therefore, the project will be treated as an ongoing
project as per section 3 of the Act of 2016 and the provisions of the act as
well as rules are duly applicable on it. The same view has also been upheld
by the Hon'ble Appellate Tribunal in case titled as Emmar MGF Land Ltd.
Vs. Ms. Simmi Sikka and Ors. (Appeal no. 52 & 64 of 2018) dated
03.11.2020. Hence, in view afﬁﬁsmg objection w.r.t to jurisdiction of

the authority stands rejected, | /' _

FIl  Objection regarding agreements contains an arbitration clause
which refers to the dispute resolution system mentioned in
agreement '

21. The agreement to sell executed between thé parties on 20.09.2014
contains a clause 13.2 relating to d_'_isp?{te resolution between the parties.
The clause reads as under: - _ ,I»

“All or any disputes arising aut or touching upon in relation to the terms
of this Application/Agreement to Sellf Conveyance Deed including the
interpretation and validity of the terms thereof and the respective rights
and obligations of the parties shall be settied through arbitration. The
arbitration proceedings shall be .governed by the Arbitration and
Conciliation Act, 1996 or qy statutory amendments/ modifications
thereof for the time being fnp@rm The arbitration proceedings shall be
held at the office of the seller in.New Delhi by a sole arbitrator who shall
be appointed by mutual consent of the parties. If there is no consensus on
appointment of the Arbitrator, the matter will be referred to the
concerned court for the same. In case of any proceeding, reference etc.
touching upon the arbitrator subject including any award, the territorial
Jurisdiction of the Courts shall be Gurgaon as well as of Punjab and
Haryana High Court at Chandigarh”.

22. The authority is of the opinion that the jurisdiction of the authority cannot

be fettered by the existence of an arbitration clause in the buyer's
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agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any matter which falls within the purview
of this authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be clear, Also, section
88 of the Act says that the provisions of this Act shall be in addition to and
not in derogation of the provisions of any other law for the time being in
force. Further, the authority puts reliance on catena of judgments of the
Hon’ble Supreme Court, parnct,ﬂarjy _in National Seeds Corporation
Limited v. M. Madhusudhan _'_' idy Anr. (2012) 2 SCC 506, wherein it
has been held that the remedies pr*wided under the Consumer Protection

Act are in addition to and not in darngatmn of the other laws in force,
consequently the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an arbitration
clause. Therefore, by applying same analogy the presence of arbitration
clause could not be cunst:rued to take away the jurisdiction of the
authority. 4 "G

23. Further, in Aftab angh and ars v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decfded on 13.07.2017, the National
Consumer Disputes Redressal Cnmmlssinn, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainants and
builders could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:

“49. Support to the above view is also lent by Section 79 of the recently enacted
Real Estate (Regulation and Development) Act, 2016 (for short “the Real Estate
Act"). Section 79 of the said Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have jurisdiction to
entertain any suit or proceeding in respect of any matter which the
Authority or the adjudicating officer or the Appellate Tribunal is
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empowered by or under this Act to determine and no injunction

shall be granted by any court or other authority in respect of any

action taken or to be taken in pursuance of any power conferred by

or under this Act."
It can thus, be seen that the said provision expressly ousts the jurisdiction of the
Civil Court in respect of any matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the Adjudicating Officer,
appointed under Sub-section (1) of Section 71 or the Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the Hon'ble Supreme Court
in A. Ayyaswamy (supra), the matters/disputes, which the Authorities under the
Real Estate Act are empowered to decide, are non-arbitrable, notwithstanding
an Arbitration Agreement between the parties to such matters, which, to a
large extent, are similar to the disputes falling for resolution under the
Consumer Act. S &

A

56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot circumscribe
the jurisdiction of a Consumer Fora, notwithstanding the amendments made to
Section 8 of the Arbitration Act.” =) ¢

24. While considering the issue of maintainability of a complaint before a
consumer forum/commission in the féct of an existing arbitration clause
in the builder buyer agreement, the hon'ble Supreme Court in case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme
Court shall be binding on ail courts 'witiﬁn the territory of India and
accordingly, the authority is bound by the aforesaid view. The relevant
paras are of the judgement passed by the Supreme Court is reproduced
below:

"25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the proceedings before

¥
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Consumer Forum have to go on and no error committed by Consumer Forum
on rejecting the application. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength an arbitration agreement by
Act, 1996. The remedy under Consumer Protection Act is a remedy provided to
a consumer when there is a defect in any goods or services. The complaint
means any allegation in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under the Consumer Protection
Act is confined to complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick remedy has
been provided to the consumer which is the object and purpose of the Act as
noticed above.”

25, Therefore, in view of the above juc_lge_ments and considering the provision
of the Act, the authority is of the% ﬁiéw that complainants are well within
their rights to seek a special remedy a:vailable in a beneficial Act such as
the Consumer Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this authority has
the requisite jurisdiction to entertain the r:nmplaint and that the dispute
does not require to be referred to arbitration necessarily

G. Findings on the relief sought by the mmplalnants.
G.l.  Direct the respondent to refund the paid-up amount alongwith
prescribed rate of interest.

26. In the present complaint, the ﬁﬁ‘mphh'ram?s intend to withdraw from the
project and are seeking return of the amount paid by them in respect of
subject unit along with interest at the prescribed rate as provided under
section 18(1) of the Act, Sec. 18(1) of the Act is reproduced below for ready
reference.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an

apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case may
be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of

suspension or revocation of the registration under this Act or for any
other reason,
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he shall be liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy available,
to return the amount received by him in respect of that apartment, plot,
building, as the case may be, with interest at such rate as may be
prescribed in this behalf including compensation in the manner as provided
under this Act:

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.”

(Emphasis supplied)
27. As per clause 4.2 of the agreement to sell dated 20.09.2014 provides for

handing over of possession and ié.vrf‘e}irdduced below:

4.2 Possession Time and Ctmapaqsatlnn
That the Seller shall sincerely endeavor. to give possession of the plot to
the purchaser within fﬂ:rty—ﬁx (36) months from the date of the
execution of the mnd‘qﬁw providing of necessary
infrastructure specfafbr rqad m the sector by the
Government, but subject to force mqﬁ'ure conditions or any Government/
Regulatory authority’s action, inaction or omission and reasons beyond
the control of the Seller. However, the seller shall be entitled for
compensation free grace period of six (6) months in case the
development is not completed within the time period mentioned
above. In the event of his failure to take over possession of the plot,
provisionally and for finally allotted within 30 days from the date of
intimation in writing by the. seller, r,fun the same shall lie at his/her risk

and cost and the Purchaser shall be ﬂe_at his/her risk and cost the
purchaser shall be liable to«pqx @ - per 5q. Yds. of the plot area per
month as cost.and the pu ble to pay @ Rs.50/- per sq.

Yards. Of the plot dfea p& mgqﬁr fn' harges for the entire period
of such delay.........

28. At the outset, it is relevant to camment on the preset possession clause of
the agreement wherein the po'ssﬂss-idn has been subjected to providing
necessary infrastructure specially road, sewer & water in the sector by the
government, but subject to force majeure conditions or any government
/regulatory authority’'s action, inaction or omission and reason beyond the
control of the seller. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded in

favour of the promoter and against the allottee that even a single default
%
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by the allottee in making payment as per the plan may make the possession
clause irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning. The incorporation of such a
clause in the agreement to sell by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottee of his
right accruing after delay in possession. This is just to comment as to how
the builder has misused his dominant position and drafted such a
mischievous clause in the agreﬁ@&gﬂﬂ_.the allottee is left with no option
but to sign on the dotted lines.

Due date of handing over possession and admissibility of grace
period: As per clause 4.2 of tfhe agr&eﬁen; to sell, the possession of the
allotted unit was s@posed to be offered withina stipulated timeframe of
36 months plus 6 m_n__at_a‘ms af_.gfate.peukad, in c_ag__g the development is not
complete within the time frame spe .leﬁ'. It'is-a matter of fact that the
. je;ét"in.--Which the allotted unit is
situated and has not obtained the Gccupation certificate by September

respondent has not completed the p

2017. However, the fact cannot be ignt;fréd that there were circumstances
beyond the control of the respondent which led to delay incompletion of
the project. Accnrdingly, in the preséﬁf case the grace period of 6 months
is allowed. ARV

Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount paid by them at the
prescribed rate interest. However, the allottees intend to withdraw from
the project and are seeking refund of the amount paid by them in respect
of the subject unit with interest at prescribed rate as provided under rule

15 of the rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
Jfor lending to the general public.

31. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, ha; determined the prescribed rate of
interest. The rate of interest %u**”ﬁﬁtermmed by the legislature, is
reasonable and if the said rule i$ ﬁﬂfdwed to award the interest, it will
ensure uniform practice in‘all théﬁaﬁhsq

32. Consequently, as per webstm of the Stafe Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date i.e, 03.04.2024 is 8.85%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +#th, i.e,, 10.85%.

33. On consideration of thé.-.cir?:umstancgi the documents, submissions and
based on the findings of the éuthb'ﬁtf"régarding contraventions as per
provisions of rule 28(@ mgamariq'is satisfied that the respondent is in
contravention of the pimvisibn& of tﬁeﬂ& h}% virtue of clause 4.2 of the
agreement to sell dated form executed between the parties on 20.09.2014,
the possession of the subject unit was to be delivered within a period of 36
months from the date of execution of buyer’s agreement which comes out
to be 20.09.2017. As far as grace period is concerned, the same is allowed
for the reasons quoted above. Therefore, the due date of handing over of
possession is 20.03.2018.
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34. Keeping in view the fact that the allottee /complainant wishes to withdraw

from the project and demanding return of the amount received by the
promoter in respect of the unit with interest on failure of the promoter to
complete or inability to give possession of the plot in accordance with the
terms of agreement for sale or duly completed by the date specified
therein. The matter is covered under section 18(1) of the Act of 2016.

35. The due date of possession as per agreement for sale as mentioned in the
table above is 20.03.2018. The authority has further, observes that even
after a passage of more than5. liwmtill date neither the construction is
complete nor the offer nfpusses&iun ufthe allotted unit has been made to
the allottees by the respundent{pmmbtef Theauthority is of the view that
the allottee cannot be.expected to walt endléssly for taking possession of
the unit which is allotted to it-and for q}hmh th_e;r have paid a considerable
amount of money towards the sale consideration, Further, the authority
observes that there is no document p@ce- on record from which it can be
ascertained that whether the respondent hasapplied for part completion
certificate/completion certificate or what is the status of construction of
the project. In view of the above-mentioned fact, the allottees intend to
withdraw from the project and is welf 'w.i'_thin the right to do the same in
view of section 18(1).of the -ﬁét}zﬁié;?

36. Moreover, the occupation certificate/completion certificate of the project
where the unit is situated has still not been obtained by the respondent
/promoter. The authority is of the view that the allottees cannot be
expected to wait endlessly for taking possession of the allotted unit and for
which they have paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in Ireo
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Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.
5785 of 2019, decided on 11.01.2021

“.... The occupation certificate is not available even as on date, which
clearly amounts to deficiency of service. The allottees cannot be made
to wait indefinitely for possession of the apartments allotted to them,
nor can they be bound to take the apartments in Phase 1 of the
project......"

Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs State of
U.P. and Ors. (supra) rmtera;e%ﬁ&tme of M/s Sana Realtors Private
Limited & other Vs Union of [nc}ﬁ,&é@‘}ers SLP (Civil) No. 13005 of 2020
decided on 12.05.2022. it was observed:

25. The unqualified right of the allottee to seek refund referred Under Section
18(1)(a) and Section 19(4) of the. Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature has
consciously provided this righ.j:,pjlf refund on demand as an unconditional
absolute right to the allottee, if the promoter fails to give possession of the

me stipulated under the terms of

events.or stay orders of the

apartment, plot or building within the
the agreement regardless of unfore
Court/Tribunal, “which. is in eit ay' not ' attributable to the
allottee/home buyer, the promoter is underyan obligation to refund the
amount on demand ‘with in at.the'rate prescribed by the State
Government including compensation in_the manner provided under the
Act with the proviso that if the allottee does not wish to withdraw from the
project, he shall be entitled forinter }br%"}rpm of delay till handing
over possession at the rate prescribed.” '

The promoter is responsible for all obligations, responsibilities, and

------

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit/plot in accordance with the terms of agreement
for sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottees, as the allottees wish to withdraw from

the project, without prejudice to any other remedy available, to return the
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amount received by it in respect of the unit with interest at such rate as

may be prescribed.

39. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainants are entitled to refund of the entire
amount paid by them at the prescribed rate of interest i.e., @ 10.85% p.a.
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as preseribed under rule 15 of the Haryana
Real Estate (Regulation and Demlament] Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines provided inrrule 16 afthe I-Ial‘yana Rules 2017 ibid.

G. 11 Direct the raspunﬂent tu pay tha litigation cost.
40. The complainants are seeking above mentioned relief w.r.t. compensation.

Hon'ble Supreme Court of India in case titled as M/s Newtech Promoters
and Developers Pvt. Ltd. V/s State aﬁwp.&-.um.-zazx-znzza ) RCR (C),
357 held that an allottee is entitled to claim compensation & litigation
charges under sections 12,14,18 and section 19 which is to be decided by
the adjudicating officer as per section 71 and the quantum of
compensation & litigation eﬁpeﬁﬁe shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints
in respect of compensation & legal expenses. Therefore, the complainant
is advised to approach the adjudicating officer for seeking the relief of

litigation expenses.
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Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

castupon the promoter as per the function entrusted to the authority under
section 34(f):

L

iil.

The respondent/promoter is directed to refund the amount received
by it from each of the complainant(s) along with interest at the
rate of 10.85% p.a. as presgrﬂ:gdunder rule 15 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the aetuaJ date of refund of the deposited amount.

A period of 90 dagrs is gi'u:en to tﬁe tesnnadent to comply with the

directions giv‘en-in this urdar and faillng which legal consequences
e

would follow.,

The respondent is further directed not to create any third-party rights
against the subject unit before full realization of the paid-up amount
along with interest thereon to the complainants, and even if, any
transfer is initiated with | reS'per:tfm subject unit, the receivable shall be
first utilized for eiaarmg dms ufﬂa@g/camplamants

This decision shall mutatis mutandls apply to cases mentioned in para 3 of
this order. S \/

Complaints stand disposed off.

File be consigned to registry.

(Asho‘fc Sangwan)
Memb

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 03.04.2024
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