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BEFORE THE HARYANA REAL ESTATE REGULATORY
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Shri Sanjeev Kumar Arora Member
APPEARANCE: 2 G
Sh. Rahul Yadav ‘Advocate for the cumplainants
Sh. Harshit Batra _ ‘Advocate for the respondent

ORDER

1. The present complaint) dated| 24:03.2022 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 1 1(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the Act
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or the Rules and regulations made there under or to the allottee as per
the agreement for sale executed inter se.

Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:
'S.No. |Heads ' Information
1. Project name and I-::ca_tiarg'; "AIPL Joy Central” Sector-65,
S | Gurugram.
&3 Project area % "‘jfaﬁéi— 3.987 acres
3 Nature of the project. | || . ["Commercial Colony
. |DTCP license noand valldity stahug 245'0F 2007 dated 211 5507
- Dvalld till 01.11.2024
5. Name of licensee ] ‘.ﬁl[wdﬂh Projects Developers
Private Limited
6. RERA registered /not registered | Not Registerad R
7. |OldUnitno, GF-26 i
_ i e [‘PagE 66 of reply|
8 Old Unit measuring. " = |11 -~ [831 sq fi h
XAy %_' = ,. | [Page 66 of reply]
9, New Unitgpe ¥ [R B& F i-ﬁ'Fi"fi
. i i : [I;iiée 69 of reply|
10. | New Unit measuring: (| 520,60 sq. ft. i
(page no. 69 of reply)
11, Renumbering of unit 20.05.2020
(page 89 of reply)
[12, Date of allotment letter 06.04.2017 iiB
[Page no. 66 of reply| |
13. Date of buyer agreement Annexed but Not executed
14. Possession clause Clause 40 of application farm
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Subject to the aforesald and
subject to the applicant not
being in default under any part
of this agreement including but
not limited to the timely
payment of the total price and

also subject to the applicant
having complied with all
formalities or documentation as
prescribed by the company, the
company endeavours to hand
over the possession of the unit to
the applicant within a period of
48 (forty eights) months, with
a further grace period of &
(six) months, from date of
commencement of the

‘excavation work at the project |

site and this date shall be duly
communicated by the company
to the-applicant.

15.

i

Date of stil.'rﬁﬁencaradﬂn !

26,06:2017
(as alleged by respondenton |
Page 9 of reply)

16,

Due date of puﬁﬂ'ﬁfutl | i¥

.

~months)

26.12.2021

lealculated from the date of
commencement of construction
including grace period of &

17.

Total consideration

Rs. 1,28,94,100/-
[As per statement of account

“I dated 15.07.2022 on page no.

146 of reply]

18.

Total amount
complainant

paid by the

Rs. 1,25,94,100/-

[As per statement of account |
dated 15.07.2022 on page no.
146 of reply]

19,

Assured return paid by the
respondent

Rs. 13,61,316/-
(AR paid till April 2021)

(as per SOA on page no. 134 of
reply)
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20. [ Occupation certificate 24.12.2021 A
[page 72 of reply) |
| 21. Offer of constructive possession | 21.01.2022 '
| | (page no. 75 of reply) |

6.

Facts of the complaint

The complainant has made the following submissions in the complaint; -
That the complainant while relying on various representations and
assurances by the respondent booked a unit on 03.02,2017 by paying a
booking amount of Rs, E.Dﬂ.ﬂﬁﬂf‘ﬁ& ﬂ};e project being developed by the
respondent namely "Aipl oy Eﬂnéﬂ“ér sector-65, Gurugram.

That the respondent against the ﬁ[d-bquking. vide allotment letter dated
06.04.2017 allotted the complainant #ji'esidenﬁai unit bearing no. 0026
having an area of 521 5. ft. in its project. The total sale consideration of
unit was finalised atRs. 1,09,20,93 7/-. As per the allotment letter and
clause no. 32 of the unit buyer's agreement the co mplainants were
entitled to get assured return and in ﬁnp’liance of the same the
respondent issued certain cheques ‘I;-:)E.ﬁ':ia complainants towards the
payment of assured'r&tumrfnreseige@l months.

That the respondent sent an uﬁsfgnéd-m%ﬁﬁ'mﬂt buyer agreement for
the subject unit for a total ﬂk:'cunslderiﬁuﬁ af Rs, 1,092 0,937 /- having
made a payment of Rs. 1,25,26,985 /- that the complainants were caught
in the web of false/fake promises and lies of the respondent and was
further forced to sign on the dotted lines of pre-printed unit buyers
agreement, since the complainant has already made payments much
more than the total sale consideration to the respondent,
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10,

Bl

That the respondent had already taken more than 10% of the total sale
consideration before the execution of the unit buyer's agreement in
violation of Section 13(1) of the RERA Act,

That as per clause 40 of the application form the possession of the unit
was to be delivered within a period of 48 months with a further grace
period of 6 months from the date of commencement of excavation work
at the project site and this date shall be duly communicated by the
respondent to the allottees. The respondents have failed to disclose the
date of excavation till date to the complainants.

That the respondent illegally chnﬁgad#;r&num bered the subject unit, i.e,
from unit no. 26 to GF-41 vide ']éfﬁér dated 20.05.2020 without there
being any prior cum';ﬂuhfta:fqnﬁ;]igjgﬁﬁﬁhﬁ to whether there was
any change in the layout plan ﬂl"al;Ei_l_pf the unit. |

That the respondent vide letter dated 06.07.2020 illegally changed the
assured return policy anid further stopped the payment of the assured
return which the respondent was duty bound to pay in terms to the
agreement,

That the respondent vide letter dated EJ_I.D].EDEG issued notice of affer
of constructive possession of it ne. GE-41 admeasuring 520,59 sq. ft.
and sought payment of pending - dues; further called upon the
complainant to execute a bond cum u'ndéﬂaklngr’and to take handover of
the constructive possession of the unit ie. GF-41 after February 2022,
That the respondent raised several demands such as demand towards
sinking funds, labour cess, common area maintenance charges,
infrastructure augmentation cha rges, electric switch in station and

deposit charges and sewage/storm water/ water connection charge,
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electric switch-in-station and deposit charges, electric meter charges,
registration charges, which were not payable by the complainant.

12.That the complainant being aggrieved by the offer of constructive

13.

possession got issued a legal notice to the respondent seeking
clarification on various grounds but to no effect,

That the complainant has been offered constructive possession of the
unit measuring 520.59 sq. ft. The co mplainant at the time of booking has
been specifically promised and say ght physical possession of the subject
unit which was agreed heh'm&ﬁ,{ﬂﬁ}lﬁarties. However, the respondent
vide offer of possession dated Eﬂt}ll 2022 have merely offered
constructive possession of the unit ie; GP-41 and have categorically
stated that the complainant would n:u-jér be offered physical possession
of the subject unit,

14. That the project of the responderit is RERA registered and the promoter

is duty bound to exeeute the unit buyers agreement as per the Act 2016
and same buyers agreement has hﬂ:ﬁ rgx!r:;:t{d"wlﬂ] all the allottees by
the respondent/promoter as such the Builder is bo und by the terms and
conditions of the buyers a greement anﬁ the builder cannot rely upon the
application form and as-per the buyers agreement supplied by the
respondent to the complainant and are'bound to handover the physical
possession of the subjectunit so booked and not constructive possession
and as such the offer of constructive possession dated 21.01.2027 i<
illegal, arbitrary and the same is liable to be set aside,

15. That the complainant has sought prayer to set aside the offer of

possession on grounds of it being unjust and illegal and to issue a fresh
offer of possession as per the terms and conditions of the buyers
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agreement and further to pay the assured return till offer of possession
which the respondent have stopped paying from 20-04-2021,

C.  Relief sought by the complainant:

16. The complainant has sought following relief(s)

I.  Direct the respondent not to cancel the allotment of the unit.

II. Direct the respondent to set aside the offer of possession on
grounds of it being unjust and illegal, and direct the respondent
to issue fresh offer of possession.

ll.  Direct the respondent to Wﬂ’f Interest so accrued on the entire
amount paid by the mnm?ﬂinaﬂtsat the prescribed rate for every
month of delay fram the ﬂu&-@?&-pf possession till the offer of
possession, &

IV. Direct the respondent to pay the balance amount due to the
complainants'from the respondent an account of assured rety rn,
interest as well as compensation as perthe guidelines of Rera Act,
2016, J

17.0n the date of hearing, the _a,u'!:_l't_'_gﬂ;y explained to the respondent
/promoter on the @j:.qq;ramntiﬁmhs;aﬂbgﬂl to have been committed in
relation to section 11{4) () of Ee%ﬁ& ﬁ:- ‘i}le-acﬁ'gulfty or not to plead
guilty. |

D.  Reply by the respondent

18. The respondent contested the complaint on the following grounds. The
submission made therein, in briefis as under: -

19. That the instant complaint is untenable both in facts and in law and is
liable to be rejected on this ground alone, Moreover, the com plaint is filed
without any cause of action and hence is liable to be dismissed, It js
submitted that the present com plaint is not maintainable and depicts the
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complainants' attempt to extort monies from the respondent and hence
liable to be dismissed.

20, That the complainants are estopped by their own acts, conduct,
acquiescence, laches, omissions ete, from filing the present complaint.
21. The present complaint deals with the alleged violations in respect to the
real estate project namely "AIPL Joy Central" located at Sector 65,
Gurugram, Haryana which s registered with the Hon, Authority vide

registration no. 183 of 2017 dated 14.09.2017.

22. That after having perused the entlrﬂ,- application form and the unit
buyer's agreement, the bo u-k]ng was made by the complainants by
executing the application form and the complainants paid the booking
amount of Rs.4,95,000/- on 03.02.2017,

23, That the booking wa_f-categuricall}.r'mja;ﬁe. wifhnglg and voluntarily by the
complainants with an understanding of the same being for leasing
purpases and not self-use, as can be noted in clause 43 of the schedule |
of the application form, |

24. That the application form in itself is purely for leasing of the unit and not
for personal use, The booking of the ur;it was made via the application
form and hence, any and-all payments had been made only after the
explicit consent and assent of the complainants with respect to the
booking of the unit on a leasing arran'genlne ntand not for personal use.

25. That after the execution of the application form, a provisional retail shop
unit bearing no. 00286, having super area 521 sq. ft. located on ground
fAoor was allotted vide an allotment letter dated 06.04.2017.

26. That the project underwent 3 change/modification and upon the same
being done, objectio ns/suggestions for approval of building plans were
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invited from the complainants on 21.11.2019, however, none were
given.

27.That thereafter, the complainants were informed about the re-
numbering of the unit to GF-41 on the ground floor admeasuring 520.60
sq. ft. super area and 240.47 5. ft. carpet area (the "Unit"). The unit has
only been renumbered and not changed,

28. That thereafter, the complainants were bound to execute the agreement,
as was already read and understood at the time of execution of the
application form, as noted on ?ﬂg&iﬁ of the application form, also
reiterated above. It needs to Eéﬁ{fﬁf&}j;aﬂy noted that as per page 7 of
the application form, it was the obligation of the complainants to execute
the agreement. {

29. That accordingly, the respondent acting in utmost bonafide, rightly and
timely delivered the copies of the unit buyer's agreement along with
Instructions to execute the same vide letter dated 19.07.2017. However,
the complainants aeting in complete and utmost malafide have not
executed the agreement-till dahtuffﬁé.te'sfmﬁdnnt sent a reminder for
execution of the agreement an 13.'(13.25.‘.!1?, however, the same has not
been done till date, ¥ .

30. That is evident from elause 40 of schedule I of the application form, the
due date of delivery of pus&essiﬁn is qu months with a further grace
period of 6 months from date of commencement of the excavation work
at the projeet site and same is subject te force majeure conditions. The
excavation of the project commenced on 26.06.2017. Accordingly, the
due date of possession turns oyt to be 26.12.2021,

31. That the respondent had rightly applied for an occupancy certificate after
the completion of co nstruction and procuring the pre-requisite

Page 9 of 20



& HARERA

GURUGRAM Complaint No, 1135 of 2022

approvals and had rightly received the occupancy certificate on
24.12.2021, i.e, before the expiry of the due date,

32.That thereafter, the complainants rightly offered the constructive
possession of the unit on 21.01.2022, in terms with the application form,
however, the same has not been taken till date,

33.That the arrangement between the parties was to transfer the
constructive possession of the unit and the same was categorically
agreed between the parties in the-application form and the no protest in
this regard had ever been raised by the complainants and the same was
willingly and voluntarily accepted by the complainants.

34. That the complainant has ﬁiﬂc_l tﬁé present.complaint before the Hon'ble
Authority which is mtﬁaints:lgﬁhlg;ﬁé complainant is praying for the
relief of “Assured Returns® which is beyond the jurisdiction of this
Hon'ble Authority, -

35.That the respondent cannot pay the ‘Assured Returns® to the
complainant by any stretch of imagination in the view of prevailing laws,
That on 21.02.2019 the Central Gowernment passed an ordinance
"Banning of Unregulated Deposits, iﬂlg“. to stop the menace of
unregulated deposits, the “Assured Returns- Scheme” given to the
complainant fell under the scope of tlﬂ:.mmlinz_mt:e and the payment of
such returns became wholly illegal 'I‘ha;:-laten dn'act by the name “The
Banning of Unregulated Deposits Schemes Act 2019 (hereinafter
referred to as “the BUDS Act”) notified on 31.07.2019 and came into
force. That under the said Act all the unregulated deposit schemes such
as "Assured Returns" have been banned and macde punishable with strict

penal provisions. That being a law-abiding company, by no strerch of
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imagination the Respondent can continue to make the payments of the
said assured returns in violation of the BUDS Act.

36. That without prejudice to the above mentioned assured returns have
been paid from time to time and the complainants have enjoyed the
assured returns without having executed the dgreement without any
demur.

37. That giving both assured returns and delayed payment charges cannot
be justified and amounts to an additional and unequivocal burden on the
respondent. The assured retum,i:iﬂ ‘been paid to the complainants
despite nay contractual nhligaﬂﬂiﬁ&:_the same.

38. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity {s not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties;

E. Jurisdiction of the authority

39.The respondent has, raised a preliminary submission/objection the
authority has no iurfsd!‘etiggi tu;ntmﬁiwthe present complaint. The
objection of the respandent r&gagdfﬁgzrajacﬁnn_;nfmmplaint on ground
of jurisdiction stands rejected. The authority observes that [t has
territorial as well as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below: -

El Territorial jurisdiction

40. As per notification no. 1/92/2017-1TCP dated 14.12.2017 iss ued by The
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present
case, the project in question is situated within the planning area of
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Gurugram District. Therefore this authority has complete territorial
jurisdiction to deal with the present complaint.
Ell  Subject matter jurisdiction

41.The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
provisions of section 11(4)(a) of the Act leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a |ater stage,

F. Findings on the relief suughl__:f?#t_thg‘imm plainant.

L. Direct the respondent not tbfﬁm‘ﬂl:he allotment of the unit,

42. The complainants have already paid a. subsequent amount of allotted
unit to the respungi%ﬁt_mﬂreht@f; 'tl-'iézi*e is nething on record that any
cancellation process has been initiated by the respondent. Hence, no
direction to this effact.

Il Direct the respondent to set aside the offer of possession on
grounds of it being unjust and illegal, and direct the respondent
to issue fresh offer of possession.

43.The complainant has pleaded  that the offer of possession dated
21.01.2022 is illegal-and unjust. The-a_uthnrigy observes that clause 42 of
the application form is relevant and re:prr.:-du::ed hereunder for ready

reference:

42. The Applicant hgs elearly understaod that the Unit is nat for the
purpase af self-occupation and use by the Applicant and is for the
purpase ef leasing to third parties along with combined unite as
lorger aren. The Applicant has given unfettered rights to the
Company to lease out the Unit along with other combined wnits as g
larger area on terms und conditions that the Company would deerm
fit. The Appiicant shall at no pint of tirse object to any such decision
of leasing by the Company.
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44, As per clause 42 of application form the unit is not for self occupation
and for purpose of leasing as a joint plate along with units allotted to
others, therefore the said constructive offer of possession s valid.
Moreover, the valid offer of possession must have following components:

i, Possession must be offered after obtaining occupation
certificate;
ii. The subject unit should be ina habitable condition;
iii. The possession should not be accompanied by unreason able
additional demands.

45, In the present case, the said offer of possession is made after obtaining

occupation certificate from competent authnrtt:.r, and hence is regarded

as a valid offer of possession.

iII. Direct the respondent to pay the interest so accrued on the
entire amount paid by the complainants at the prescribed rate
for every month of delay from the due date of possession till the
offer of possession. .

IV, Direct the respondent to pay tlé:‘e.halam:e amount due to the
complainants from the respondent onaccount of assured return,
interest as well as compensation as per the guidelines of Rera
Act, 2016.

46. All the above-mentioned reliefs are interrelated accordingly, the same
are being taken up together for adjudication.

47, The complainants are seeking relief of delay possession charges as well
as assured return in the above mentioned heads. The complainants made
an application in the project of the respondent namely, Aipl Joy Central
situated at sector-65, Gurugram. The allotment was made in favour of the
complainants vide allotment letter dated 06.04.2017. The plea of the
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complainants is that as per clause 40 of the application form the
respondent has to handover the possession within a period of 48 months
along with grace period of 6 months from the date of commencement of
construction. However, the respondent failed to hand over the same
within stipulated time period therefore, delay possession charges should
be allowed. Anather plea of the complainants is that as per clause 32 of
the builder buyer dgreement the respondent should pay the amount of
assured return,

48.The plea of the respondent s ﬁl‘.ﬂ&f}ﬂﬁe and w.rit delay possession
charges they stated that the duaw handing over of possession is to
be calculated from the date af'::mn £ n::mne nt of construction i.e,
26.06.2017 along with Fﬁr-ther:'g_;'-&;'u p_gi'i;i*iﬁ'f-ﬁ months which comes out
a5 26.12.2021. However, the respondent has abtained the oceupation
certificate on 24.12.:2021, i.e, before the expiry ofthe due date. Further
as far as assured return is co neerned complainants did not executed the
buyer's agreement even alter letter dated 1 9.07.2017, Moreover, there is
no such clause in the application form whr.tassured return. Even in spite
of this the respondent has,paid_'aﬁ'assur:sd return till April 2021,
Delay Possession Charges = a WA

49. The complainants intends Lo continue ‘With the project and are seeking
delay possession charges as pmvided.un?ﬂ er the proviso to section 18(1)
of the Act, Sec., 18(1) proviso reads as under,

‘Section 18; - Return af amount and compensation

I8(1). If the promoter fails to complete or is unabie to give
possession of an epartment, plot, or building, —

Provided that where an allottes does not intend o withedraw
from the project, he shall be paid, by the promoter, interest for
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every month of delay, till the handing over of the POssession, at
such rate as may be prescribed,”

50. Clause 40 of the application form provides the time period of handing

51

a2,

over possession and the same |s reproduced below:

Clause 40 of application form

Subject to the aforesaid and subject to the applicant not being in default
under any part of this agreement including but not limited to the timely
payment of the total price and also su bject to the applicant having complied
with all formalities or documentation as prescribed by the company, the
company endeavours to hand ‘over the possession of the unit (o the
applicant within a periad nFiﬁ.‘ (fu;i}r eights) months, with a further Erace
period of & (six) months; from date of tommencement of the excavation

work at the project site aﬁﬂ"ﬂﬂs'fﬁle shall be duly communicated by the
company to the applicant.”

At the inception, it is relevant to c@i@ngm_:,:_m the pre-set possession
clause of the buyer's agreement wherein, the. possession has been
subjected to numerous terms and conditions and force majeure
circumstances, The drafting of this clause is not.only vague but so heavily
loaded in favour df"t!léﬁ-pljmﬁph!i'ﬁ that even a single default by the
allottee in fulfilling ﬁﬁﬁgaﬁdﬂ_ﬁ;-fﬁhﬂaﬁﬁe: and documentations etc. as
prescribed by the promoter mél,}r'.n:.'a]-:ie%:he Possession clause irrelevant
for the purpose of allottees and the commitment date for handing over
Possession loses its meaning. The incorporation of such clause in the
buyer’s agreement by the promoter is justto evade the liability towards
timely delivery of subject unit and to deprive the allottee of his right
accruing after delay in Possession. This is just to comment as to how the
builder has misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option but to sign
on the dotted lines,

Admissibility of grace period: The promoter has proposed to hand
over the possession of the unit within a period of 48 months with a grace
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53.

period of 6 months from the date of commencement of construction of

excavation work at the project site. The date of commencement of
construction of excavation work is 26.06.2017 and the due date of
possession comes out to be 26.06.2021. Further the respondent is
entitled for a grace period of 6 months as it is unqualified.
Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the
prescribed rate of interest on the amount already paid by them.
However, proviso to section 18 prﬂv{dq:s that where an allottee does not
intend to withdraw from the project, they shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed EII:I.d it has been prescribed under rule 15
of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rote of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection [7) of section
19]

(1) For the purpose of proviso to section 12 section 18; and sub-
sections (4} and (7] of section 29, the “interest at the rote
prescribed" shall be the State Bank of india highest marginal
cast of lending rate 29

Provided that in case the Stote Bank of India marginal cost
of lending rare (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of India

may fix from time to time for lending to the ganeral public,

54. The legislature in its wisdom in the subordinate legislation under the

23

provision of rule 15 of the rules, has determined the prescribed rate of

interest, The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbico.in,

the marginal cost of lending rate (in short, MCLR) as on date Le, 15.03.2024
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is 8.85%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 10.85%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottees, in case of default. The relevant

section is reproduced below:

(za) "interest” means the rates gf interest payable by the
promoter or the allottee, gs the case muy be,
Explanation. —For the purpose of this clause—
the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be eq'un? to the rate of interest which the
promater shall be liakle to puythm it case of default
the interest payable iy the prome theallattee shall be from
the date the pramoter recened the amount or any part thersaf till
the date the amount or part thereof and interest thereon s
refunded, and the interest payable bythe allottes to the promoter
shall be from the dote the allottee defaults in payment to the
promaoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate e, 10.85% by the respondents/promoters
which the same is as is being granted to tﬁe.mmplainant in case of delayed
possession charges. '

On consideration of the dmum&nts**awihlﬁ'lran record and submissions

made regarding contravention of ptnvis*ms of the Act, the authority is
satisfied that the respondent is in r:untra\;enﬁun of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the agreement,
The builder buyer agreement in the present matter was not executed so as
per possession clause 40 of application form, the possession of the subject
unit was to be handed over within a period of 48 months along with grace
period of 6 months from the date of commencement of construction. The
date of commencement of construction is 26.06.2017 therefore the due date
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of possession comes out to be 26.12.2021 along with further grace period of
6 months. The authority observes that the respondent company has
complete the construction of the project and has obtained the occupation
certificate on 24.12.2021 e, prior to the due date of handing over of
possession but subsequently offered the possession of the allotted unit on
21.01.2022.

Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present cnmp]amtﬁﬂm ﬂ-i;cupatinn certificate was granted
by the competent authority on 2412.@:}31. The respondent has offered the
possession of the subject unit(s) to the respective complainant after
obtaining occupation certificate from mmp%tent authority. Therefore, in the
interest of natural justice, the cumplalna_nﬁshnuid be given 2 months' time
from the date of offer of possession, This 2 months' of reasonable time is
being given to the complainant keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and requisite
documents including but notlimited to inspection of the com pletely finished
unit but this is subject to that the unifheingimnded over at the time of taking
possession is in habitable condition, It is further clarified that the delay
possession charges shall be payable fromthe due date of possession iLe.,
26.12.2021 till the expiry of 2 months from the date of offer of possession
(21.01.2022) plus two months (i.e, 21.03.2022).

Accordingly, it is the failure of the prometer to fulfil its obligations and
responsibilities as per the buyer’s agreement to hand over the possession
within the stipulated period. Accordingly, the non-compliance of the
mandate contained in section 11({4)(a) read with proviso to section 18(1) of
the Act on the part of the respondent is established. As such, the allottees
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shall be paid, by the promoter, interest for every month of delay from due
date of possession i.e, 26.12.2021 till offer of possession plus two months
(i.e, 21.03.2022), at the prescribed rate L.e, 10.85 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules,

Assured return

Further as far as assured return is concerned the authority observes that
there is no clause w.r.t assured return in the application form or allotment
letter. However there is a clause of assured return in the builder buyer
agreement but the BBA was not EIEEE!.E’E!I! '{IJEWEEH the parties despite letter
dated 19.07.2017 and reminder ietharda&d 18.08.2017 by the respondent
to the complainants for executing the same but the complainants have failed
to do so. Hence, the relationship .I.:emteen .e parties is to be dealt as per the
terms and condition of the application form or allotment letter. Although the
respondent has paid an amount of Rs. 13,61,316/- as an assured return to
the complainant but in absence of any written agreement between the
parties the authority cannot deliberate uEum the said issue. Therefore, the
assured return cannot be allowed in the said case.

62. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f):

i. The respondent is directed to pay interest at the prescribed rate of
10.85% p.a. for every month of delay from the due date of possession
i.e., 26.12.2021 till offer of possessian plus two months i.e, 21.03.2022
to the complainant(s) as per section 19(10) of the Act.
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The arrears of such interest accrued from due date of possession shall
be paid by the promoter to the allottees within a period of 90 days
from date of this order as per rule 16(2) of the rules,

The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period against their unit to be
paid by the respondent.

The rate of interest chargeable from the allottees by the promoters, in
case of default shall be charged at the prescribed rate i.e., 10.85% by
the respondent/promoters which Isé--the same rate of interest which
the promoters would be liable to pH].?.];thE allottee, in case of defaulti.e.,
the delayed possession charges as PT section 2(za) of the Act.

The respondent is also directed nl}ﬁtucharge anything which is not

part of buyer's agreement.

Complaint stands disposed of.
File be consigned to registry,

_'_#.w'"'

uumaf’n?;aj

. Member

Haryana Real Estate R&gulatmg{ Authority, Gurugram
Dated: 15.03.2024
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