
HARERA Complaint No. 963 of2021

ffi GURUGRAI/

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaint no. 963 of 2021
Date offiling: 17.O2.202r
Date of decision: 29.O3.2024

1- Dushyant Kothari
2. Garima Kothari
3. Arihant Kothari
All RR/o C-104, Greater Kailash- i- 110 048 Complainants

M/s Advance India Proj
Office address: 232B,
Phase-lll, New Delhi-1

Respondent

COMM:

Shri Sanjeev Kumar
z

Member

APPEARANCE:

Mr. Dhruv Lamba (Advocate) Complainants

RespondentMr. M. K Dang (Advocatel

ORDER

1. The present complaint has been filed by the complainants/allottees

under section 31 of the Real Estate (Regulation and DevelopmentJ Act,

2016 (in short, the Act) read with rule 2g of the Haryana Real Estate

(Regulation and Development) Rules, 20LT (in short, the Rules) for
violation of section 11( )(a) of the Act wherein it is inter alio prescribed

that the promoter shall be responsible for all obligations,
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2.
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responsibilities and functions as provided under the provision ofthe Act

or the Rules and regulations made there under or to the allottee as per

the agreement for sale executed interse.

Proiect and unit related details

The particulars of the project, the

amount paid by the complainants,

possession, delay period, if any, been detailed in the following

tabular form:

amount of sale consideration, the

date of proposed handing over the

Name ofthe Sector-66, Gurgaon

Nature ofp

registered
.04.2077

31.12.2020

DTPC License 152 of 2008 dated
30.0 7.2 008

01.08.2016

Name of li
Apartments Private
Limited

Ananya Land

Holdings

Application letter dated 78.02.2077

lpg. 44 ofreplyl

SF/042A food court

[pg. 76 of reply]
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4.

Validity status 20.0L.2022

Licensed area 13.5 5

5.

Unit no.
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7. Unit area admeasuring 775.45 sq. ft. ISuper area]

[pg. 76 of reply]

8. Date of builder buyer
aSreement

05.04.2017

[pg. 74 ofreply]

9. Total sale consideration < 96,16,952.4r / -

[As per statement of account dated
ptrA2Q23 at page no. I of wrtten
rsffiffins on Uehalf of complainantl

10.

[As pe
{r/-ts+v"1
..ftg\nent of account dated

04

su

)23 at page no. B of written
rions on behalf of complainant I

"1

1,7. Possession

HA
GUR

lllarrsp,+5

tol
1tt
thit

of BBA

'.he aforesoid and subject to the

rct being in default under ony

s Agreement including but not

sub
App

par
ic(

o.l

lt

sw::!,::::"::!:!:,:::,.ml[ecl

having

docume,

Compan

over th
Applicat
twol n

lPutru ruutcLl LU Lle APPILUIL

:,ffirdkr;i:::l::;,f,#,
e possession of the Unit to the
1t within a period of 42 (Iortv
rcnths, with a fiJrther orqce

Deriod of6 [six) months, from 1 Ianudrv
2076.

12. Due date ofpossession 01,01.20 2 0

13. Reminder letter dated 13.0,..2027
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3.

Facts ofthe complaint

The complainant has mad

a. The complainan

Mr. Arihant Ko

complainants

Section 2[dJ

20L6.

[As per page no. 122 of reply]

Pre- termination letter
dated

16.o1.2021

[As per page no. 123 of complaint]

Occupation certificate 24.09.2020

[As per page no. 106 of reply]

Offer of constructive
possession

01,.1,0.2020

no. 114 ofreplyl

b. That the complai

2 [d) of The Real

Complaint No. 963 of 2021

missions in the complaint:

, Mrs. Garima Kothari,

-1, New Delhi. The

ion of "Allotee" under

Development) Act,

the meaning of Section

Development) Act, 2016.

The respondent company, M/S ADVANCE INDIA PRIVATE LIMITED

is a limited company incorporated under the Companies Act, 1956

and is inter alia engaged in the business of providing real estate

services.

Date of issuance of approval by the office of the Director General,

Town & Country Planning, Chandigarh, Government of Haryana

IDTCPJ vide license no. 7 OF 2008 dated 21.01.2008 for the

development of the project.

Page 4 of 2l
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d. The respondent company announced the Iaunch of "AIPL

IOYSTREET' Proiect in the year 2008. The complainants while

searching for a commercial space were lured by the advertisements

/brochures /sales representatives of the company to buy a house

in their project namely "AIPL |OYSTREET" project at Sector 66,

Gurugram Haryana. The agents and officers of the respondent's

company told the compl bout the moonshine reputation of

the company and the : respondent's company made

huge presentations abou ect mentioned above and also

assured that they projects in the national

capital region ondent handed over

one brochu projected a very

interesting I nt on to incite the

complainants money by way of

making p at they have taken all

due approvals, t permissions towards

development and co AIPL JOYSTREET" project and

,ft".."p.","{f'[,&!$[m$("pft .r," raclities ro be

provided, the respgn$F.r{ rmf}a&ep^{o rimpre;s the complainants,

who then deci&frlill,tl,il[i-?tdf"t'ied money in purchasins

the unit at'AIPL JOYSTREET" project.

The complainants on various representations and assurances by

the respondent filed the booking application of the unit in the

project on the date 17.01.2017 and later, on the date 20.02.2017

the demand by t}le respondent was raised for the booking amount,

which was paid by the complainants subsequently, amounting to
Page 5 of 2l
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{5,00,000/- vide cheque no.3204081 dated 20.02.2017 drawn on

DBS Bank Ltd, ofthe said unit bearing SF/042A at " AIPL Joystreet"

in Sector 56, Gurgaon having super area measuring 475.75 sq. ft.

The complainants made a payment of approximately 700/o to 7 5o/o

of the total consideration towards the total basic sale price

[hereinafter referred to as the BSPJ, car parkin& external

EDC) /infrastructure d rges fhereinafter referred to

p, PLC of the unit from 2008as the IDC), IBMS/IFMS,

onwards.

The respondent possession dated

01.10.2020 i ssion of unit no.

sF/042A (h easuring 775.58 sq.

ft. (super bui

consideration

development ch

Complaint No. 963 of 2021

ject for a total sale

basic sale price,

for possession, the

will handover constructive

indemnity bond stating that the

sical possession of the unit.

When the complainants attempted to visit the unit they were not

allowed saying that the respondent does not permit any

buyer/allottee to visit the site during the construction period. That

though the payment to be made by the complainants was to be

made based on the construction on the ground, unfortunately the

demands being raised were not corresponding to the factual

PaEe 6 of 2\
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Whereas the co
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situation of construction on ground and the payments were still

asked for by the respondent.

i. That after the payment of each and every demand letter, the

complainants were in the hope that they will get possession oftheir

unit soon, but the dreams of the complainants were shattered and

scattered as the respondent Ieft no stone unturned to cheat the

complainants and extract m from the complainants, when all

the while, the develop te was not in line with the

construction Iinked plan which the payment was being

collected.

j. The responden complainants, as the

original layou the execution of the

unit buver's ed with, rather the

respondent to create one kiosk.

for an independent

unit in the food an independent unit

number with a specific uare footage. The merging of

units has meant that the originally sold unit does not exist and irn

does not include the "unit" then the allottee is entitled to refund

with interest at 180/0. The "unit" is number 042A measuring

775.4Sq. ft. this unit does not exist anymore'as the developer has

merged units and has also changed the layout plan ofthe food court

resulting in a downgrading of the originally selected prime central

een c

if du

shown at the

Page 7 of zl
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food court location that is now at the fringe end ofthe food court as

a result ofthe unilateral changes by AIPL.

I. The complainants lost hope of getting physical possession of the

unit and also their hard-earned money, as neither the agents ofthe

respondent nor the company itself were responding about the

status or the date ofthe physical possession ofthe unit/flat.

respondent on several occasions

Complaint No. 963 of 2021

respondent. The respondent

isfactory response to the

ession. Some or the other

f the food court was

unit within the food

t notified of such

e complainant about

e respondent is involved in

m. The complainants con

and were regularly in

was never able to gi

complainants

reason was bei

changed and

court was

changes.

the project in 2

the revisions

n. That it is absolutely evi

unethical/unfair practices so as to extract money from the

complainants and the respondent company capriciously involved

themselves in demanding money illegally from the complainants.

The complainants should have received the offer of possession of

the unit on date 01.01.2020 but were delayed possession by 9

months approx. by the respondent and the possession letter was

delivered to the complainants on 07.10.2020.

o. During the period, whenever the complainants went to the office of

the respondent and requested the respondent to allow them to visit
Page I of 21

tion ofthe complai

0 but has failed to infor

e.
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the site, they were denied saying that they do not permit any

buyer/allottee to visit the site during construction period. Once the

complainants visited the site, they were not allowed to enter the

site.

That offering of possession by the respondent on payment of

charges which the unit buyer is not contractually bound to pay,

the cases where ion charges and electricity

substation charges w payable, as per the buyer's

agreement, by the the offer of possession

is not a valid o se units, for which the

occupancy

q. That the p ous deficiencies in

ces adopted by theservices, unfai

respondent in sions allied to it. The

modus operandi t, from the respondent's

point of view may be innovative but from the

p.

consumers point of view, the strategies used to achieve its

stamp of impunity and

ry, as well as breach of

contract and duping of the consumers, be it either through not

implementing the services/utilities as promised in the brochure or

through not delivering the project in time.

r. That the complainants has not filed any other complaint before any

other forum against the erring respondent and no other case is

pending in any other court of law. The complainants after losing all
Page q of 2l

objective, in

total lack of

has been received.
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the hope from the respondent company, after being mentally

tortured and also losing considerable amount, are constrained to

approach this Hon'ble Authority for redressal of their grievance.

Hence this petition.

C. Relief sought by the complainant:

4. The complainant has sought following relief(s):

a. Direct the respondent to the total amount paid along with

interest @180/0.

b. Hold the respondent guil ging into unfair practices and

5.

providing deficie

compensation

c. Award penden

d. Cost oflitigati

0n the date of h

promoters about th

in relation to section 1

guilty.

;tlp\mplainants and award

f,Nv+\?\
\E

to the respondent/

ave been committed

ad guilty or not to plead

de the following

D. Reply by the respondent,

6. The respondent by way of written reply ma

submissions:

a. That the complainant, after checking the veracity of the project

namely, "AIPL Joy Street, Sector 66, Gurugram had applied for

allotment of a unit vide the booking application form. The

complainant agreed to be bound by the terms and conditions ofthe

documents executed by them. Based on it, the respondent allotted

to the complainant unit bearing no. SF/042A having tentative super

Page 10 of 21
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area of 75.467 sq. ft. for a sale consideration of <79,87,238/-

(exclusive of the registration charges, stamp duty, service tax and

other charges). The complainants and the respondent executed the

unit buyer's agreement on 05.04.2017 and the complainants agreed

to be bound by the same.

b. That the complainants were aware from the very inception that the

unit has been booked by th for the purpose of self-occupation

and use by the applicant

parties along with combi

urpose of leasing out to third

Iarger area. The complainants

gave rights to the the unit along with other

combined unit

obiect to the s

mplainants would not

and finalize

complainants

necessary and

c. That the respond

for the grant of occupa

Complaint No. 963 of 2021

thority to negotiate

of the unit and the

ments as and when

is connection.

ction of unit and applied

te on 16.07.2020 which was

granted by the concerned authorities on 28.09.20 2 0. That as per the

terms of the allotment, the respondent offered the constructive

possession of theunit.to thecomplainanti on 0L.10.2 020 and as per

the statement of account huge amount of {35,75,901.54/- is still

payable by the complainants to the respondent. [t was informed to

the complainants videthe said offer thattheyare bound to complete

the documentation formalities and make payment towards the

outstanding amountby 16.70.2020 and any delay in doing so would

attract Holding charges as per the terms of the agreement.

Page 11 of 21
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d. That the respondent had also attached three payment demand

dated 01.10.2020 along with the notice of possession. However,

despite being aware that timely payment ofthe instalment amount

was the essence of the allotment, the complainants have till date

failed to remit the due amount despite reminder dated L3.01.2021,

and pre-termination letter dated 16.07.2027.

e. That it is submitted that the lainants are real estate investors

who had booked the unit th aview to earn quickprofit

in a short period. H rs that their calculations have

gone wrong on in the real estate market

and the compl y harass, pressurize

and blackmail baseless, false and

frivolous co of the complainants

cannot be all

7. Copies of all rel nd placed on record.

Their authenticity is n mplaint can be decided

based on these undispute

parties. fI I
and submissions made bv

B. Written arguments on behalf of complainant & respondent have been

filed on 19.04.2023 & 21.02.2024 respectively and the authority have

taken cognizance ofthe same.

E. Jurisdiction ofthe authority

9. The plea ofthe respondents regarding rejection ofcomplaint on ground

of jurisdiction stands reiected. The authority observes that it has

territorial as well as subiect matter iurisdiction to adjudicate the present

complaint for the reasons given below.

Page lZ of 2l
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10.
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E.l Territorialiurisdiction

As per notificatio n no.7/92 /2017 -1TCP dated 14.12.2017 issued by the

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. [n the present case, the

proiect in question is situated within the planning area of Gurugram

to dealwith the present com

E. II Subiect matter ,uris

11. Section 11(4)[a) of the at the promoter shall be

responsible to the all Section 11[4)(a) is

reproduced as he

Section 1
Be

functions
regulqtions os per the
agreement as the
case moy be, ts, plots
or buildingt as allottees, or the
common qreos to allottees or the
competent

Section

34A of the Act ptovides to ensure compliance of the
obligotions cost upon the promoter, the allottees and the
real estate qgents under this Act ond the rules and
reg ulations m o d e thereunde r.

12. So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

ities and
rules and

Page 13 of21
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which is to be decided by the ad.iudicating officer if pursued by the

complainant at a later stage.

13. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by

Developers

reiterated in

the Hon'ble Apex

Private Limited Vs

Court in Newtech Promoters dnd

State oI U,P, and Ors, ('upra) and

case of M/s Sana Private Limited & other Vs

73005 oI 2020 decided onUnion of lndia & others SLP

ffin as under:

" 86. From the schgrE$lhil{ [51n14r-ryqmi ted reference

itrf:*iw\,i!!:i,
iruticotes tl$ifinct expressio4tlile'rdfilp!\'interest,
' p e n a I ty' o lplpj p e n sgttff>{c o I o t\t reol i$ lf S ec t i o n s

r;#!!:ffiffi$,,fl#fr,W#i;iili
which hos the pD|{}.llilla,afifui,&txltal**Htte the outcome
o1a co,nplaini etHQlp ip6gi@)itdr"t to a question

of seeking the relief of @a$hqseclliBensotion qnd interest,:ffi;::W
72 of the AF tf,dte Vfi{r5cqtiofi/4N Wtignstl2, U, 18
o n d 1 e o th fu ptpll4&|,{ry 1,{,f& +' Wte n d e d to
the adjudicoting ofrcer as prayed thot, in our view' moy
intend to expand the ambit and scope of the powers and

functions of the adiudicating oJfrcer under Section 77 and

that would be against the mandate of the Act 2016"'

14. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount

1Z,05,2022wherein it has bee

Page 14 of 27
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Findings on the reliefsought by the complainant.

F.I. Direct the respondent to refund the total amount paid along with
interest @18ol0.

The complainants were allotted unit no. SF/042A, admeasuring 775.46

sq. ft. in the project "AIPL Joy Street" Sector 65 by the respondent-

builder for a total sale consideration of <96,L6,952.4L/- and they had

paid a sum of 190,76,L46.71/- which is 94o/o of the sale consideration.

The respondent got the cate from the competent

authority on 28.09.2020 and constructive possession of the

unit on 01.10.2020. Th ent issued demand letter as

per the payment plan reminder letters. Upon

failure of compl ues the respondent

issued pre-termi

The counsel for

buyer's agreement procedure for taking

possession and h vely and no concept

of constructive po the said agreement.

F.

15.

Complaint No. 963 of 2021

11 and 12 of the76.

Furthermore, as per clause 45 of the BBA the respondent is liable to

handover the possession of the unit to the allottee within a period of 42

months with a further grace period of 6 months from 01.01.2016. It was

further asserted on behalf of the complainants that the words

"Constructive possession" are nowhere used in the entire agreement

rather only the word "possession" is mentioned which clearly means

physical handover ofpossession. The counsel for the respondent during

the course of hearing dared 09.02.2024 objected to the same and

submitted that vide clause 41 ofthe booking application form it has been

Page 15 of 21
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made clear to the complainants that the unit is not for the purpose of

self-occupation and is forthe purpose ofleasingto third partyalongwith

combined units as larger area. However, the counsel for the

complainants clarified w.r.t the aforementioned contention and stated

that the clauses of booking application form are superseded on the

execution of the detailed buyer's agreement. He further submitted that

clause 37 of the buyer's agreemq.Il!_ _categorically 
mentions that the

buyer's agreement including th{dr!.a4ble along with its annexures

supersedes any and all understandings, any other agreements,

correspondences, arrangements, vihether written or oral between the

parties and hence, clauses ofbooking application form are irrelevant at

this stage. There is only arrangement for leasing but there is no such

express provision anywhere vide which constructive possession was

offered to the complainant allottee. In the light of the aforementioned

submissions made above, the Authority is of the view that as per the

buyer's agreement dated 05.04.2017., both the parties have agreed onto

the physical handover ofpossession ofthe subject unit and accordingly,

the respondent was liable to handover the physical possession of the

subject unit to the complainant allottee and not the constructive

possession. Therefore, the offer of constructive possession dated

0f .f0.2020 cannot be said to be the lawful/ valid offer of possession as

it is bad in the eyes of law and liable to be struck down which will lead

us to a logical conclusion that no valid/ Iawful offer of possession has

been made to the complainant allottee till date by the respondent

company wherein respondent company has offered physical handover

ofthe subject unit to the complainant allottee.
Page 16 of 2l
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17. Keeping in view the fact that the complainant allottee wishes to

withdraw from the project and is seeking return ofthe amount received

by the promoter in respect of the unit with interest on failure of the

promoter to complete or inability to give the possession of the subiect

unit in accordance with the terms of the agreement for sale or duly

completed by the date specified therein. This Authority is of the view

had wilfully ignored the right of the complainant

and he has become entitled to nder section 19[4) to claim the

refund of amount paid rescribed rate from the

promoter. Acco return the amount

unit with interest atreceived by him fro

the prescribed r

18. Admissibility of of interest: The

complainant allottee nt paid by him along

with interest as he in m the subject proiect.

Accordingly, proviso to es that where an allottee

Sfu*turnedthecomplete
amount paid by him to the promoter along with interest at such rate as

maybe prescribed, and ithas been prescribed under rule 15 ofthe rules.

Rule 1.5 has been reproduced as under:

Rule 15. Prescribed rote oI interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section

791
(1) For the purpose ofproviso to section 12; section 18; and sub'

sections (4) qnd (7) of section 19' the "interest at the rate
prescribed" sholl be the State Bank oflndio highest marginol cost

oflending rate +20,6.:

PaBe 17 of 2l
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Provided that in case the State Bank of lndio marginol cost of
lending rate (MCLR) is not in use, it shall be replaced by such

benchmark lending ratcs which the Stote Bonk of lndio may fix
from time to time for lending to the general public

19. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all

20. Consequently, as per web State Bank of India i.e.,

httos: //sbi.co.in. the marsi ding rate (in short, MCLR)

on date i.e., 29.03.202 the prescribed rate

interest will be +20/o i.e., 10.85% per

ne Court of India in the

cases of Newtech te Limited Vs

State of U.P. and case of M/s Sana

Realtors Private

(Civit) No. 13005

of India & others SLP

as

of

annum.

21. Further in the i

25. The u

A. it was observed:

i<$Suna referred
ofThe Act is not

dependent on a

appears thqt the
thereof. It

ed this right
of refund on demand as an unconditionql absolute right to the
ollottee, if the promoter foils to give possession of the
opqrtment, plot or building within the time stipulated under
the terms of the qgreement regardless of unforeseen events or
stoy orders of the Court/Tribunol, which is in either wqy not
ottributoble to the allottee/home buyer, the promoter is under
an obligotion to refund the amounton demand with interest ot
the rate prescribed by the Stote Government including
compensation in the manner provided under the Act with the
proviso that ifthe ollottee does not wish to withdrqw from the

Page 18 of 21
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project, he sholl be entitled for interest for the period of deloy
till handing over possession ot the rote prescribed

22. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11[a)(aJ. The promoter has failed to complete or unable

to give possession ofthe unit in accordance with the terms ofagreement

for sale or duly completed by the ecified therein. Accordingly, the

promoter is liable to the all hes to withdraw from the

project without prejudice to y available, to return the

amount received by hi th interest at such rate

as may be prescrib to any other remedy

available to the which he may file an

adjudicating officer

of 2076.

application for ad

23. Accordingly, the n contained in section

11(4J(aJ read with secti e part ofthe respondent

titled to refund ofthe entire

f 10.85% per annum

(the State Bank of India highest marginal cost of lending rate (MCLR)

applicable as on d ate +2o/o) as prescribed under rule 15 of the Haryana

Real Estate (Regulation and DevelopmentJ Rules, 2017 from the date of

each payment till the actual date of refund of the amount within the

timelines provided in rule 16 of the Haryana Rules 2017 ibid.

F.lI. Hold the respondent guilty of indulging into unfair practices and
providing delicient services to the complainants and award

compensation of 130,00,000/-.

under section 71

Page L9 of 2\
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In view of the findings w.r.t. the relief no. 1 by the authority the above

mentioned reliefs stands redundant.

F.III. Award pendente lite interest @ 18%o p.a.
F.lV. Cost of litigation- t50,000/.
The complainants are seeking relief w.r.t. compensation in the above-

mentioned relief. IIon'ble Supreme Court of India in civil oppeat titled
as M/s Newtech Promoters and Developers pvL Ltd. V/s State oI llp &
Ors.(supra), has held that an titled to claim compensation

& litigation charges under

be decided by the adjudica section 71and the quantum

of compensation & Ii be adjudged by the

adjudicating officer rs mentioned in

section 72. The iurisdiction to deal

& legal expenses.with the complai

Therefore, for clai ons 12, 14, 18 and

section 19 of the Act, a separate complaint

before the Adjudicating 31 read with section 71 of

,18 and section 19 which is to

G.

26.

Hfi:T;;;:ffiffRHRE
Hence, the author'@Ulft*S{qq 

}fi.'u"' the followins

directions under section 37 of the act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

a. The respondent is directed to refund the paid-up amount of

<90,76,745.71/- along with the interest at the prescribed rate i.e.,

10.85% from the date ofeach payment till the actual date ofrefund
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27.

28.
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ofthe amountwithin the timelines provided in rule 16 ofthe rules,

2077.

b. A period of 90 days is given to the respondents to comply with the

directions given in this order and failing which legal consequences

would follow

The complaint stands disposed of.

File be consigned to registry.

Ku
Member

Haryana Real Gurugram

Date:29.03,

HARERA
GURUGRAM

f,CM$I
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