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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no. s 963 0f 2021
Date of filing: 17.02.2021
Date of decision: 29.03.2024

1. Dushyant Kothari

2. Garima Kothari

3. Arihant Kothari AIT

All RR/0 C-104, Greater Kailash- 1,}New Delhl 110048 Complainants

Versus o

M/s Advance India Projects Ltd. .«**
Office address: 232B, 4t ﬂoor Okl;gla lnd;.;strlal Estate,

Respondent
Phase-III, New Delhi-110020.
CORAM:
Shri Sanjeev Kumar Arora Member
APPEARANCE:
Mr. Dhruv Lamba (Advocate) ' | Complainants
Mr. M. K Dang (Advocate)~ /& & - Ir '+ Respondent

ORDER

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions as provided under the provision of the Act

Complaint No. 963 of 2021

or the Rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

A. Project and unit related details

2. The particulars of the project, the amount of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, haye been detailed in the following

tabular form:

S. N. | Particulars
1. | Name of the projg@é@';, WPI(]Q{,{ Stt%t” Sector-66, Gurgaon
és? ss.% Wlf" f
2. | Nature of projéct‘::‘% 4 ‘C‘ommé?mal cof'ony
3. RERA reglster d/not as_z of2017 dated?8.08.2017
registered M g A g
2\ [ Validupto | 31.12.2020
4. | DTPC License no N7 lof 20084dated | 152 of 2008 dated
’ : ;_2'1;()';1;_2903- 30.07.2008 |
Validity status [20012022 01.082016
Licensed area gﬁ - 2887 étres 13.55
Name of licen‘§~e§_ 'Landmag'k; = Ananya Land
‘ Apartments Private | Holdings
Limited |
I
5 Application letter dated | 18.02.2017 i
[pg. 44 of reply]
6. Unit no. SF/042A food court
[pg. 76 of reply]
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7. | Unitarea admeasuring | 775.46 sq. ft. [Super area]

[pg. 76 of reply]

8. Date of builder buyer | 05.04.2017

agreement [pg. 74 of reply]

9. Total sale consideration | X96,16,952.41/-

[As per statement of account dated
’04-.% 12023 at page no. 8 of written

w}s%{l@ " _1__0ns on behalf of complainant]
10. | Amount paid by the %6’5&46 71/- (94%)
. _J_;#"h ! \q Vi
complainant S A @s per state,glent of account dated

/ > 04’62}202*8 ‘ﬁt@page no. 8 of written
{ ;{‘fi*"' / f%ﬁi‘ms@mns on‘behalf of complainant]

o H h
11. | Possession claqge i y Clause 45 of BBA
i l'r 1

Y ‘?“ %

Subjecﬁto the aforesald and subject to the
Apphcam not. being in default under any
part of | thqs Agreement including but not
.| limited to the timely payment of the total
,q_.__’Pricéwand‘aIso subject to the Applicant
.. r complled with all formalities of
7 ci*‘c"u?jentc{tiqfls prescribed by  the

Comﬁany, the ‘Company endeavors to hand
'| over the possessmn of the Unit to the

|‘pplicant within ‘a period of 42 (forty
h it r
ri Si m1
2016.

12. | Due date of possession | 01.01.2020

13. | Reminder letter dated 13.01.2021
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[As per page no. 122 of reply]

14. | Pre- termination letter | 16.01.2021

dated [As per page no. 123 of complaint]

15. | Occupation certificate 28.09.2020
[As per page no. 106 of reply]

16. | Offer of constructive | 01.10.2020
possession

& [As*per,page no. 114 of reply]

B. Facts of the complaint

3. The complainant has made the follgwl.ng submissions in the complaint:

:_‘:agt otharl Mrs. Garima Kothari,
Mr. Arihant Kotharl,?R/o C“104 Greater Kailash-1, New Delhi. The

a. The complainants'i 1ie Mr@ﬁuﬂ__

complainants Squarely fall under the definition of "Allotee” under
Section 2(d) of The Real Estate (Regulation and Development) Act,
2016.

b. That the complainantsgrg;allottees within the meaning of Section
2 (d) of The Real Es.tﬁa%feﬁ (Regulatlonand Development) Act, 2016.
The respondent company, M /S ADVAN CE INDIA PRIVATE LIMITED
is a limited company mcorporated under the Companies Act, 1956
and is inter alia-engaged lpvith_e--busmess of providing real estate
services. |

c. Date of issuance of approval by the office of the Director General,
Town & Country Planning, Chandigarh, Government of Haryana
(DTCP) vide license no. 7 OF 2008 dated 21.01.2008 for the

development of the project.
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d. The respondent company announced the launch of "AIPL
JOYSTREET" Project in the year 2008. The complainants while

searching for a commercial space were lured by the advertisements
/brochures /sales representatives of the company to buy a house
in their project namely "AIPL JOYSTREET" project at Sector 66,

Gurugram Haryana. The agents and officers of the respondent's

company told the complamants about the moonshine reputation of
the company and the agehtsw Et'h_e respondent's company made
huge presentations abouﬁ%ﬂg«ﬁg__g -ject mentioned above and also

assured that they have deflyefed seyerql prolects in the national

\\\\\\\\

one brochure to the complamants, which projected a very
interesting landscaylng of the s__aldgpro;ect_ and went on to incite the
complainants to -plart Witﬁ their hard-earned money by way of

making payrnents The respondent clalmed that they have taken all

&. iy
ko

due approvals, sanctmns 1_and ggvernment permissions towards
development and Cons:-t'rutc-:tlgﬁof "AfPL JOYSTREET" project and
after representxngg thmugh brochures, about the facilities to be
provided, the gespondeﬁj_managed.to impress the complainants,
who then decided'to.invest their Hard-earned money in purchasing
the unit at "AIPL JOYSTREET" project.

e. The complainants on various representations and assurances by
the respondent filed the booking application of the unit in the
project on the date 17.01.2017 and later, on the date 20.02.2017
the demand by the respondent was raised for the booking amount,

which was paid by the complainants subsequently, amounting to
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%5,00,000/- vide cheque no. 3204081 dated 20.02.2017 drawn on
DBS Bank Ltd, of the said unit bearing SF/042A at " AIPL Joystreet"

in Sector 66, Gurgaon having super area measuring 475.75 sq. ft.

f. The complainants made a payment of approximately 70% to 75%
of the total consideration towards the total basic sale price
(hereinafter referred to as the BSP), car parking, external
development charges (here,lnafter referred to as the

ne e n ‘charges (hereinafter referred to

% 'r\;Bgickup, PLC of the unit from 2008

g o PRGN
.:@";' ‘? ¥
onwards. :&,w g‘, ﬁi“ 4 j%w%

e ;N, " 4
g. The respondentxompany 1ssued anotlce pfpffer possession dated

X

01.10.2020 lnnm‘atmg of constructlve possessxon of unit no.

SF/042A (heréag@afger referred to as 'Umt ) admeasurmg 775.58 sq.
I

EDC)/infrastructure develt; m

ft. (super bu1lt-up area in the aforesald project for a total sale
consideration of ?95 33,850 /4 mcludmg basic sale price,
development charges getc. In the offer for possession, the
respondent has mentloned" that they will handover constructive
possession ani n%ver ph)@cal possessxon and the respondent is
asking the complagnants;o SIgn an 1nde,mn1ty bond stating that the
complainants shall never. seekphysmal possession of the unit.

h. When the complainants attempted to visit the unit they were not
allowed saying that the respondent does not permit any
buyer/allottee to visit the site during the construction period. That
though the payment to be made by the complainants was to be

made based on the construction on the ground, unfortunately the

demands being raised were not corresponding to the factual
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situation of construction on ground and the payments were still
asked for by the respondent.

i. That after the payment of each and every demand letter, the
complainants were in the hope that they will get possession of their
unit soon, but the dreams of the complainants were shattered and
scattered as the respondent left no stone unturned to cheat the

complainants and extract money from the complainants, when all

-!._n

the while, the developmepr%' __I'-fthe ;site was not in line with the

construction linked plan h&%ﬂabj} Wthh the payment was being
# 7 5 :

l’\'a"

collected. |

j.  The respondentg ls guﬂty of’ decelving the _complainants, as the
original layoubthat@was shewn at the tlme of the execution of the
unit buyer's éggeement has not been complled with, rather the
respondent has merged two neighhourmg unifs to create one kiosk.
Whereas the complalnahtsjlad made a’booking for an independent
unit in the food court"and”we?g proind%d an independent unit
number with a spec1ﬁc phys:cal square footage. The merging of
units has meant that fﬁg cglginally sold unit does not exist and an
alternative mel;ged umt has been created

k. As per clause 10-of the BBA if due to rnochﬁcatlons the "project”
does not include the "unit" then the allottee is entitled to refund
with interest at 18%. The "unit" is number 042A measuring
775.4Sq. ft. this unit does not exist anymore' as the developer has
merged units and has also changed the layout plan of the food court

resulting in a downgrading of the originally selected prime central

Page 7 of 21



H ARER A Complaint No. 963 of 2021
GURUGRAM

food court location that is now at the fringe end of the food court as

a result of the unilateral changes by AIPL.

. The complainants lost hope of getting physical possession of the
unit and also their hard-earned money, as neither the agents of the
respondent nor the company itself were responding about the
status or the date of the physical possession of the unit/flat.

m. The complainants contacted the respondent on several occasions
and were regularly in ton;éﬁ '“‘ﬂ«g the respondent. The respondent

5%

was never able to gl\?é :ap;}_-_gsatlsfactory response to the

complainants regardlng the physwal possession. Some or the other
reason was bemg g;ﬁen When th% 1ayout of the food court was
changed and the posmon of the cﬁmplamant s unit within the food
court was downgraded the comp]alnant 'was not notified of such
changes. Further--_the respondent has revised the building plans of
the project in 2020 but has failed to inform the complainant about
the revisions madeN.“4 PE o '

n. That it is absolutely ev1d§nt thét the respondent is involved in
unethical /unfair practlces S0 as to extract money from the
complainants and the respondent company capncxously involved
themselves in demanding money illegally from the complainants.
The complainants should have received the offer of possession of
the unit on date 01.01.2020 but were delayed possession by 9
months approx. by the respondent and the possession letter was
delivered to the complainants on 01.10.2020.

o. During the period, whenever the complainants went to the office of

the respondent and requested the respondent to allow them to visit
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the site, they were denied saying that they do not permit any

buyer/allottee to visit the site during construction period. Once the
complainants visited the site, they were not allowed to enter the
site.

p. That offering of possession by the respondent on payment of
charges which the unit buyer is not contractually bound to pay,
cannot be considered to be a and offer of possession. In respect of

the cases where electm;jf %nectmn charges and electricity

@én@fpayable, as per the buyer's

substation charges were

«s&‘”

agreement, by the complalr}gnts*and hegce the offer of possession

is not a valid offer QFQOSSBS

.....

,;even@%ofithose units, for which the
occupancy cert:i:ff“catg hasbeen recewed %!

q. That the present omplamtwsets\f out the various deficiencies in

£

services, unfalr and/or restrlctlvg tradegpractlces adopted by the
respondent in sale:of their’ umts and the provisions allied to it. The
modus operandi adeptedghy ’th’%’e respondent from the respondent's
point of view may be unlque “and innovative but from the
consumers poﬁnt'ﬁiof me\ég ‘the sgtn:tegles used to achieve its

objective, invariably bea{s the.lrrefutaBIe stamp of impunity and

total lack of acco.untabillty ancl..tranSparency, as well as breach of
contract and duping of the consumers, be it either through not
implementing the services/utilities as promised in the brochure or
through not delivering the project in time.

r. That the complainants has not filed any other complaint before any
other forum against the erring respondent and no other case is

pending in any other court of law. The complainants after losing all
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the hope from the respondent company, after being mentally

tortured and also losing considerable amount, are constrained to
approach this Hon'ble Authority for redressal of their grievance.
Hence this petition.
C. Relief sought by the complainant:
The complainant has sought following relief(s):
a. Direct the respondent to refund the total amount paid along with
interest @18%. -*x;ﬁ
b. Hold the respondent guilt%#{ f

= 4

m__; _ylglng into unfair practices and
providing deﬁr.'lent servw@s to the complamants and award

-"‘“3\

compensation of %30 go ODO/
c. Award pendente: hte lnterest @ 18% p.a.’
d. Costof llugatlon-ﬂ?EO 0007/~
5. On the date of hean;pg,%the authorlty expl§1ned to the respondent/
promoters about the' contraventlons as alleged to have been committed
in relation to section 11[43 »{ag gfthe Act to plead guilty or not to plead
guilty. -
D. Reply by the respondgnt” »@ TN Y.
6. The respondent by way of wntten reply made the following
submissions: ' \

a. That the complainant, after checking the veracity of the project
namely, "AIPL Joy Street, Sector 66, Gurugram had applied for
allotment of a unit vide the booking application form. The
complainant agreed to be bound by the terms and conditions of the

documents executed by them. Based on it, the respondent allotted

to the complainant unit bearing no. SF/042A having tentative super
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area of 75.467 sq. ft. for a sale consideration of ¥79,87,238/-

(exclusive of the registration charges, stamp duty, service tax and
other charges). The complainants and the respondent executed the
unit buyer’s agreement on 05.04.2017 and the complainants agreed
to be bound by the same.

b. That the complainants were aware from the very inception that the

unit has been booked by them not for the purpose of self-occupation

and use by the appl:cantsﬁﬁtif 1 '_hfgpurpose of leasing out to third
parties along with combmed:gplta gs larger area. The complainants
gave rights to the respondenﬁ to Iease out the unit along with other
combined unit agjg l‘arge? @reaa\ﬂtﬁat the complamants would not
object to the samé 'fhe respondent had the authorlty to negotiate
and finalize the lgasmg amangement in terms of the unit and the
complainants had §greed to execute the: documents as and when
necessary and de§1md by the respondent in this connection.

c. Thatthe respondent comgleted the construction of unit and applied
for the grant of occupatlon certlﬁcate on 16.07.2020 which was
granted by the con%erned aﬁth mtles pn28 09.2020. That as per the
terms of the allotment the respondent offered the constructive
possession of theunitto the.c-omplamants-on 01.10.2020 and as per
the statement of account huge amount of ¥35,75,901.54 /- is still
payable by the complainants to the respondent. It was informed to
the complainants vide the said offer that they are bound to complete
the documentation formalities and make payment towards the
outstanding amount by 16.10.2020 and any delay in doing so would

attract Holding charges as per the terms of the agreement.
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d. That the respondent had also attached three payment demand

dated 01.10.2020 along with the notice of possession. However,
despite being aware that timely payment of the instalment amount
was the essence of the allotment, the complainants have till date
failed to remit the due amount despite reminder dated 13.01.2021
and pre-termination letter dated 16.01.2021.

e. That it is submitted that the complainants are real estate investors
who had booked the unit in ql,le,sgon with a view to earn quick profit
in a short period. Howevet»ﬂjﬁ appears that their calculations have
gone wrong on account of severe slump.in the real estate market
and the complamap;s now want to unnecessarlly harass, pressurize
and blackmail the respondent by filing,such baseless, false and
frivolous complaint. Such' malafide tactics of the complainants
cannot be allowed to succeed.

7. Copies of all relevant: documents have been ﬁled and placed on record.
Their authenticity is not 1n_dlsputq, Hence, the'complaint can be decided
based on these undisputed' documents f_md submissions made by
parties. WA B A § \

e b
=

8. Written arguments on behalf of complail;lant & respondent have been
filed on 19.04.2023-&21.02.2024 respectively and the authority have
taken cognizance of the same.

E. Jurisdiction of the authority
The plea of the respondents regarding rejection of complaint on ground
of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.
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E.l Territorial jurisdiction

10. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by the

Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram

District. Therefore, this authority has completed territorial jurisdiction

to deal with the present compja'l
E.Il  Subject matter]unsdlcti‘qgg&wj
11. Section 11(4)(a) of the Act, 2016 prowdes that the promoter shall be

AR
responsible to the allottee@as»ﬁ%r :igré'ement fgr sale. Section 11(4)(a) is

dikin e
WA‘ ,"? 15 i

reproduced as hereuﬁﬁer 3 \73

Section 11(4)[(1)

Be responsible ‘for all obhganops responsibilities and
functions under the pr‘owgons of i t}us Act orthe rules and
regulations made thereunder or ta the allottees as per the
agreement for%safe, ?Jrg;a tbe aswclat:on of allottees, as the
case may be, till'the conveyance of aH the'apartments, plots
or buildings, as the case;may be, to the allottees, or the
common areas to thewassociation” of allottees or the
competent authgntyg as the gsamay be;

Section 34- Functmns of i theA uthonty

34(f) of the Act prawdes to ensure compliance of the
obligations cast upon the promoter, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

12. So, in view of the provisions of the act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.
13. Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon’ble Apex Court in Newtech Promoters and
Developers Private Limited Vs State of U.P. and Ors. (Supra) and
reiterated in case of M/s Sana Rea{tors Private Limited & other Vs
Union of India & others SLPYG N
12.05.2022wherein it has been,_j' id dc

“86. From the schene ofghe Agt ofy thCh a'detailed reference
has been made‘and' tt;u'an,g;ig ;rat‘éfgﬁ&power of adjudication
delineated with the regulatory author:ty and ‘adjudicating
officer, what ﬁﬁaIIy cuﬂs ‘out is. that aIthough the Act
indicates tﬁeg:d:stmct expressmns like ‘refund’, ‘interest,
‘penalty’ and. compensanan a conjoint reading of Sections
18 and 19 cIe,arig manifests that when it.comes to refund of
the amount, and mrerest on the refund amount; or directing
payment of mtereﬁ‘g for delayed dehvery of passession, or
penalty and mtefresf Eﬁereon, it is the regulatory authority
which has the power to.examine.and determme the outcome
of a complaint. At the..game time;; whemt comes to a question
of seeking the relief of ad}udgmgvcompensauon and interest
thereon under Sections Igg IB and:19, theiadjudicating
officer exc!us:veb/ has the power to determine, keeping in
view the collective’ reading of .S‘ect:on 71 read with Section
72 of the Actif the adjudication-under Sections'12, 14, 18
and 19 other than compensationas envisaged, ifextended to
the adjudicating oj}' cer as prayed that, in our view, may
intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71 and
that would be against the mandate of the Act 2016.”

14. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.
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F. Findings on the relief sought by the complainant.

F.I. Direct the respondent to refund the total amount paid along with
interest @18%.

15. The complainants were allotted unit no. SF/042A, admeasuring 775.46
sq. ft. in the project “AIPL Joy Street” Sector 65 by the respondent-
builder for a total sale consideration of 396,16,952.41/- and they had
paid a sum of ¥90,76,146.71/- which is 94% of the sale consideration.
The respondent got the occupatl"'n;_ certificate from the competent
authority on 28.09.2020 and oﬂej:gdﬁhe constructive possession of the
unit on 01.10.2020. Thereaftew%ﬁ%ﬁé‘sﬁoudent issued demand letter as
per the payment plan md@uhﬁeqﬁentlxlssued reminder letters. Upon
failure of complamants to pa}rathe outstandmg dues the respondent
issued pre-termmatlﬁm etter dated 16:01. 2021.

16. The counsel for the tomplamants stated that clause 11 and 12 of the
buyer’s agreement dated 05 04. 2017 deals w1th the procedure for taking
possession and handlngoyer o_f:p0§_*s¢s_sion respectively and no concept
of constructive posseé“s'idﬁ "h'i's dt:ﬂneid in the said agreement.
Furthermore, as per clause 45 of the BBA-the respondent is liable to
handover the possessﬁn of the umt to the allottee within a period of 42
months with a further grace perlod of 6 months from 01.01.2016. It was
further asserted on behalf of the complamants that the words

“Constructive possession” are nowhere used in the entire agreement
rather only the word “possession” is mentioned which clearly means
physical handover of possession. The counsel for the respondent during
the course of hearing dated 09.02.2024 objected to the same and

submitted that vide clause 41 of the booking application form it has been
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made clear to the complainants that the unit is not for the purpose of

self-occupation and is for the purpose of leasing to third party along with
combined units as larger area. However, the counsel for the
complainants clarified w.r.t the aforementioned contention and stated
that the clauses of booking application form are superseded on the
execution of the detailed buyer’s agreement. He further submitted that
clause 37 of the buyer’s agreement categorically mentions that the
buyer’s agreement including: the mﬁmble along with its annexures
supersedes any and all undeggtandmgs any other agreements,
correspondences, arrangements, rwhether written or oral between the
parties and hence, clauses of bookmg apph&catlon form are irrelevant at
this stage. There is only arrangement for leasmg but there is no such
express provision anywhere vide Wthh constructlve possession was
offered to the complamant allottee In the light of the aforementioned
submissions made above&, the Authority is of the view that as per the
buyer’s agreement dated 05: 04- 20{7 Poth the parties have agreed onto
the physical handover of posse5510§n§0f the subject unit and accordingly,
the respondent was ltable to handover the physical possession of the
subject unit to the complamant allottee and not the constructive
possession. Therefore, ‘the offer “of ' constructive possession dated
01.10.2020 cannot be said to be the lawful/ valid offer of possession as
it is bad in the eyes of law and liable to be struck down which will lead
us to a logical conclusion that no valid/ lawful offer of possession has
been made to the complainant allottee till date by the respondent
company wherein respondent company has offered physical handover

of the subject unit to the complainant allottee.
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17. Keeping in view the fact that the complainant allottee wishes to

withdraw from the project and is seeking return of the amount received
by the promoter in respect of the unit with interest on failure of the
promoter to complete or inability to give the possession of the subject
unit in accordance with the terms of the agreement for sale or duly
completed by the date specified therein. This Authority is of the view
that it is evidently clear from the conduct of the respondent that they
had wilfully ignored the legltlmat,emntractual right of the complainant

and he has become entitled to 111_ htmnder section 19(4) to claim the

refund of amount paid along&W!th ‘mterest at prescribed rate from the
promoter. Accordmgly, the promoter 1s liable ‘to return the amount
received by him fromstho allottgéﬂl}ln ff;;pect of that unit with interest at
the prescribed ratel - [

18. Admissibility of refund along with prescribed rate of interest: The
complainant allottee IS seeking refund of the amount paid by him along
with interest as he 1ntends to vnthdraw from the subject project.
Accordingly, prov1so to sectlon 18 provndes that where an allottee
intends to w1thdraw fr&m the prolect, he shail be returned the complete
amount paid by h1m to the promoter along w1th interest at such rate as

may be prescribed, and ithas been prescribed under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
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Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public

19. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all thea‘c-ases

20. Consequently, as per webm ;_tbe State Bank of India i.e,

https://sbi.co.in, the margmal cd‘éﬁﬁfi:’i‘éndmg rate (in short, MCLR) as
on date i.e, 29.03.2024 15558 85% chordlngly, the prescnbed rate of

interest will be margmal cost'___'"
> /

annum. B ;;*‘ T =t

o

o
i é

21. Further in the ]udgsement of the Hon’ bIe Supreme Court of India in the
cases of Newtech Qromoths ﬁand Developers Private Limited Vs
State of U.P. and Ors. (supra] ‘reitgrate& in case of M/s Sana
Realtors Private Limited’ &*other Vs Umon of India & others SLP

(Civil) No. 13005 0f2020 dec;ded on 12, 05 2022. it was observed:

25. The unquahﬁed ngbt of the allotteé taseek refu nd referred
Under Section 18 1)(:1) and Section 19(4) of the Act is not
dependent on any cont ngenc:es or stipulations thereof. It
appears that.the legislature has.consciously provided this right
of refund on demand as an unconditional absolute right to the
allottee, if the promoter fails to give possession of the
apartment, plot or building within the time stipulated under
the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunal, which is in either way not
attributable to the allottee/home buyer, the promoter is under
an obligation to refund the amount on demand with interest at
the rate prescribed by the State Government including
compensation in the manner provided under the Act with the
proviso that if the allottee does not wish to withdraw from the
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project, he shall be entitled for interest for the period of delay
till handing over possession at the rate prescribed

22. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable
to give possession of the unit in accordance with the terms of agreement
for sale or duly completed by the data spemfied therein. Accordingly, the
promoter is liable to the allol;tge%_sghwlshes to withdraw from the
project, without prejudice to qn)jﬁnthggrremedy available, to return the
amount received by hm;@ag respect of thetnitwith interest at such rate
as may be prescrlbed ThJS is. m;:hqut%;ré]ﬂdlce to any other remedy
available to the allotte’e mcludmg csr.hpensatlon for which he may file an
application for ad]udgmg comﬁensatlon with the adjudicating officer
under section 71 read v\%th secnon 31(1) of theJ&ct of 2016.

23. Accordingly, the non«comphance of th mandate contained in section
1 1(4) (a) read with section 18[L) of the Act onthe part of the respondent
amount paid by hlmsal ng Wlth infere%f at;he rate of 10.85% per annum
(the State Bank of India hlghest marglnal cost.of lending rate (MCLR)
applicable as on date +2%) as prescrlbed under rule 15 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.

F.II. Hold the respondent guilty of indulging into unfair practices and
providing deficient services to the complainants and award
compensation of ¥30,00,000/-.
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24. In view of the findings w.r.t. the relief no. 1 by the authority the above
mentioned reliefs stands redundant.

F.III. Award pendente lite interest @ 18% p.a.
F.IV. Cost of litigation- ¥50,000/-
25. The complainants are seeking relief w.r.t. compensation in the above-

mentioned relief. Hon’ble Supreme Court of India in civil appeal titled
as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of Up &
Ors.(supra), has held that an allnttge Js.entitled to claim compensation
& litigation charges under secﬂ‘g&%f(z 4 18 and section 19 which is to
be decided by the ad]udlcatmg oﬂ" cer"%\s per section 71 and the quantum
of compensation & ll&gatlgg «expen%g «shall be adjudged by the
adjudicating ofﬁcergha@ng d%ersrega:d to the factors mentioned in
section 72. The adjudlcgtmg ofﬁcer has exclusive jurisdiction to deal
with the complamts lIl respect of compensation & legal expenses.
Therefore, for clalmmg compensatlon under sections 12, 14, 18 and
section 19 of the Act, the complamants may file a separate complaint
before the Adjudicating Officer under_secpon 31 read with section 71 of
the Act and rule 29 of the rpesyw @ -!
G. Directions of the al-lthurlfy WL
26. Hence, the authority hereby passes this order and issues the following
directions under seCtien 37 e? §Ehe act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(f):
a. The respondent is directed to refund the paid-up amount of
390,76,146.71 /- along with the interest at the prescribed rate i.e.,
10.85% from the date of each payment till the actual date of refund
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of the amount within the timelines provided in rule 16 of the rules,
2017.

b. A period of 90 days is given to the respondents to comply with the
directions given in this order and failing which legal consequences
would follow

27. The complaint stands disposed of.
28. File be consigned to registry.

ﬂ\/ﬂw\/&

YA P njeev Kumar Arora)
S AN Member
Haryana Real E‘sta‘te RegulatorwAutl{(rity, Gurugram

Date: 29.03. 2024
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