H AR E R A Complaint No. 1873 of 2022
& GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no. : | 1873 of 2022
Date of filing: 04.05.2022
Date of decision : 29.03.2024

Parveen Kharb
R/o # D4-502, Uniworld Gardens 2 Sector-47

Gurugram .

1 » Complainant
M/s Vatika Ltd. A L
Office address: Unit- AOOZ, INXT City Centre Ground
Floor, Block A, Sector 83; Vatika India Next, Gumg;am
Haryana-122012 -ﬁ 6 Respondent
CORAM:
Shri Sanjeev Kumar Arora . ! Member
APPEARANCE: _
Shri Jainder Kharb (Advocate) Complainant
Ms. Ankur Berry (Advocate) /. « & . Respondent

M'ongR
1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions as provided under the provision of the Act
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or the Rules and regulations made there under or to the allottees as per

the agreement for sale executed inter se.

A. Project and unit related details

2. The particulars of the project, the amount of sale consideration, the
amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
S.no. | Particulars
1 Name of the project a nxt City Center at Sector 83,
", | | Gurugram; Haryana
2. Nature of the pf:oje'i;t»" j . afomn%'rcial-,'colony
3. Project areaﬁ .| 6acres
oo B e N1
(1AL (o0 0 b
4. DTCP ncensé;ﬁp.}_ ||| 258 of 2007 dated 19.11.2007 license
V4 | |migrated from commercial in
¥ » i residential zone to commercial plotted
"/ E| colony vidé order dated 13.10.2022.
5 Name of licensee ~ '.;Mjg Shivam Infratech Pvt. Ltd.
‘;% ; g ; & j il i
6. RERA Registered/ not ", | |[NotRegistered
registered . \ | !
y Date of builder buyer | 19.01.2012
Rgresment [pg. 23 of complaint]
8. Unit no. 206A, 27 floor, measuring 500 sq. ft.
[pg. 21 of complaint]
9. Allocation of unit 29.02.2012
[pg. 21 of complaint]
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10. Assured return clause 12
(i) Rs. 65/- per sg. ft. per month of the
super area, 3 years from the date of
completion of construction of the building
or till the said commercial unit is put on
lease, whichever is earlier.
[Page 15 of the complaint]
11, Due date of possession No possession clause in the BBA since
__|there is leasing arrangement between the
/-t|'parties and assured return clause is there
12. Total sale consideration égg:?t:%g%z,ooo/
% | Hlpey25 of'complaint]
13. Paid up amount'as.alleged - ’-?"39,2}),416.5-/-
by the C"mP'%‘Q@%“ES [pg. 18 of complaint]
> J
14. Offer of posSPSS,iO'_Izgl ~"1 I'Not offered
15. Occupation certificate Not obtained -
16. Assured return paid till._ " ﬁ;ﬁ?s;ﬁg,;ézo i
07.092018 _ o o wrhipaPSofreplyls

B. Factsofthe complaint =~ = . .

3. The complainant has made the following submissions in the complaint:

a.

That, the complainant, Smt. Parveen Kharb W/ Shri. Sunil Kharb
R/o D4-502, Uniworld gardens 2, Sector 47, Gurugram-122018,
Haryana, India is a law abiding citizen, taxpayer to the public
exchequer and entitled to the constitutional right to property as
envisaged in the constitution of India.

That, the respondent i.e. Vatika Limited is a company incorporated

under the provisions of Companies Act, 1956 vide CIN
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U74899HR1998PLC054821 and having its registered office at Unit
No. A- 002, INXT City Centre, Ground Floor, Block A, Sector 83,

Vatika India Next, Gurugram- 122012 and is inter alia engaged in
the business activities relating to construction, development,
marketing and sales of various types of residential and commercial
properties to its various customers/clients and works for gain.

c. That, in pursuant to the elaborate advertisements, assurances,
representations and promlses made by respondent in the brochure
circulated by them about the tlmely completion of a premium
project with lmpeccable faqxhtges and believing the same to be
correct and true, our chent purchased aUnit measuring 500 sq. ft.
in the project belng unit no 2065& 2nd ﬂoor Tower A (Now, unit
address & tower changed to 108 Tower D1) of Vatika INXT City
Centre Gurugramf It was represented and assured by the
respondent that the prOJedt mcludmg theunit of the complainants
would be completed by 2014

d. That, relying upon the »requndents representatlons and being
assured that the responde‘_nt would abide by their commitments,
the complainant in good fafth%ugi"chased; aunitin the project Vatika
INXT City Cenfre | ||| |{

e. Thatthe booking of the said uniti.e, 108, Tower D1 (Change of Unit

®
3 5
g

Tower and address from the initially assigned) in the “Vatika INXT
City Centre Gurugram" project was confirmed to the complainant
vide assignment letter dated January 11, 2012 wherein the
respondent explicitly assigned all the rights and benefits under the

builder buyer agreement dated January 19, 2012 to the

Page 4 of 27



& HARERA Complaint No. 1873 of 2022

ﬂ;ﬂ_

=2, GURUGRAM

complainant. Pursuant to the execution builder buyer agreement, a

letter of allotment dated February 29, 2012 in the name of
complainant was issued to the complainant wherein the
respondent further assured that the project would be completed by
September 30, 2014, in the point (iv) of this allotment letter.

f. That, a builder buyer agreement dated January 19, 2012 was
executed between the parties which included all the details of the
project such as amenities: pro‘mlsed site plan, payment schedule,

,.k.' 1",& .«{ 4

date of completion, etc. U'ndgr 2 said builder buyer agreement,

v W

the respondent promxsed assui‘ed represented and committed to
the complainant that thns‘commerclal project would be completed
and will be hargdgd pver to%e buyer by. the end of 2014. Further,
under clause 12 of the BBA, ihe respondent agreed to pay Rs. 65/-

per sq. ft. of the ﬁrqa of unlt (500 sq ft) to the complainant by way
assured return tlll tp‘é complenon 6f th@constructmn of the project.
That, it is stated: tt"hat: the £0mplmnant was getting paid the
promised monthly rentals\t_l_l_l S_ep.tember, 2018.

g However, the respondent stopped paying the monthly rentals to
the complainari‘f f?om October2018 \f}fithout assigning any reasons
whatsoever. | ] |

h.  Thereafter, several efforts from the complainant were made to seek
updates about the status of the construction work at the site, but
due to the negligence of the respondent, there was no satisfactory
response from their end. The agreement entered between the

respondent and complainant provided for the full payment, the
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complainant had assumed the money collected by the respondent

from the complainant would be utilised for construction purposes.
i..  Unfortunately, the respondent did not properly utilise the
complainant's hard earned money and even after the lapse of 10
years of the date of booking, the project is yet to be completed.
j.  After getting zero response from the respondents, the complainant
visited the construction site, but were shocked and appalled to see

that the construction h‘é"

ot been completed. Despite the

p _lé;ﬁant to provide him with a world

f"k- n-‘

respondent promising thefg
class project with lmpeccable 1?{ gligtles the complainant is shocked
to see the constructﬂon Sltfe a‘rid the purpose of the complainant to

book the unit is cnmpletel,'.. """otﬂ”ﬁlled

k. That the respOndent at various instances violated the terms and
conditions of the bullder buyer agreement by not paying the
promised monthly ;'entals to the complalnant at initially promised
rates. Not handlng Qver the peacefu] and vacant possession of the
above said allotted unit: By nat executlng the sale deed of the above
said unit. | /A § B

. That, even at the time of tigfe fﬂmg of”the present complaint before
this Hon'ble Ha_ryana Real ,Estate Regulatory Authority, Gurugram,
the respondent has not got the project registered with the authority
and for the same reason, the respondent has violated the provisions
of Section 3 and Section 4 of the Real Estate Regulation and
Development Act,2016 and therefore liable to be punished under
Section 59 and Section 60 of the above said Act.
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That, at the time of execution of the builder buyer agreement, the
respondent had represented to the complainant that they are in
possession of the necessary approvals from the DTCP, Haryana to
commence with the construction work of the commercial project.
However, till date construction is incomplete at the site.

That, it is abundantly clear that the respondent has no intentions of

completing the above said project and have not abided by the terms

and conditions mentioned in the'clauses of the builder buyer

agreement.

«: m{g

That, itis unamblguously fucj@ ]:lgat noforce majeure was involved,

and the project has been at a sfandstall since several years, precisely
in the end of 2014 and lt has been 8 years till the present date,
therefore the respéndent cannot take a p‘lea that the construction
was halted due to the Covid-19 pandemic. It is submitted that the
reassigned corriﬂéiﬁant has already made the full payment to the
respondent towards the" commeraal Unit booked by them. That,
despite paying such a huge sum towards the commercial unit, the
respondent hasi';__fa_"i_led?’to stand By the terms and conditions of the
builder buyer agreement oarild_ the * promises, assurances,
representations, etc., whlch the respondent made to the
complainant at the time of booking the above said unit.

That, the respondent is not only guilty of deficiency of services and
for unfair trade policy along with the breach of contractual
obligations, mental torture, harassment of the complainant by
misguiding them, keeping them in dark and putting their future at

risk by rendering them income less.

Page 7 of 27



M

H ARER A Complaint No. 1873 of 2022

q.

That, the complainant herein is constrained and left with no option
but to file this present complaint seeking the payment of assured
rental @65.00 per sq. ft. per month until possession/leasing of the
unit and registration of the sale deed of the allotted unit at Vatika
INXT City Centre. Further, the complainant herein reserve their
rights) to change any submissions made herein in the complainant
and further, reserve the right to produce additional documents or
submissions, as and when n}ecessary or directed by this Hon' ble

Tribunal.

That, the complamant further decla*res that the after regarding
which this complamt has be“"énxmade is not pending before any

court of law or any other aﬁﬁwrlty or any other tribunal.

Relief sought by the complamant

The complainant hgs soyght followmg rellef(s)

a.

Direct the respogdent to pay assured retgrn of X 65/- per sq. ft. per
month until possesgmn/leasmg of the umt

Direct the respondent to.. han%ovrer the actual, physical, vacant
possession of tﬁe unitno. 108 Tower D.‘L of the above said project.
Direct the respondenl‘%to@ pay the delayed possession penalty
charges with mterest asper RERA act.

Direct the respondent to execute the sale deed of the above said
unit in favour of the complainant.

Direct the respondent to pay the amount of assured monthly return
as agreed upon the complainant from October, 2018 with interest

as per RERA Act to the complainant.
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On the date of hearing, the authority explained to the respondent/
promoters about the contraventions as alleged to have been committed
in relation to section 11(4) (a) of the Act to plead guilty or not to plead
guilty.

Reply by the respondent.

The respondent by way of written reply made the following

submissions:

d.

That the complainant has gotmo Locus standi or cause of action to file

the present complaint. Thé,;gresentcomplamt is based on an erroneous
b M Ml
interpretation of the. prow§1on§ ‘of“the Act as well as an incorrect

understanding of the terr}ls’ andT;:;ﬁdlUOHS of the builder buyers
agreement dated 19 01 ZOT? as shall be: eVIdent from the submissions
made in the following paras.of the ‘present reply.

That at the very ou\'.set 1t is submltted that the present complaint is not
maintainable or tengble in the eyes of law. The complainant has
misdirected hlmselflt_rﬁ_llng the.above captioned complaint before this
Ld. Authority as the reliefs being claimed by the complainant cannot be
said to fall mtﬁm”the realm of ]unsdlqtlon of this Ld. Authority. It is
humbly submitted that upon the enactment of the Banning of
Unregulated Deposit Schemes-A;;,-ZOl 9, (heremafter referred as BUDS
Act) the 'assured return’' and/ or any "committed returns" on the
deposit schemes have been banned. The respondent company having
not taken registration from SEBI Board cannot run, operate, and
continue an assured return scheme. The implications of enactment of

BUDS Act read with the Companies Act, 2013 and Companies
(Acceptance of Deposits)Rules, 2014, resulted in making the assured
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return/committed return and similar schemes as unregulated schemes

as being within the definition of "Deposit".

c. Thus the Assured Return Scheme proposed and floated by the
respondents has become infructuous due to operation of law, thus the
relief prayed for in the present complaint cannot survive due to
operation of law. As a matter of fact, the respondent duly paid
%25,68,620.69/- till September 2018. The complainant has not come
with clean hands before: thi&‘ﬁ‘lgn_':ble Authority and has suppressed

these material facts. SN
d. Thatitisalso relevant 0 mehtm,n here that the commercial unit of the
complainant is not‘ meant fbf physlcal possession as the said unit is

2y / i 8\
only meant forieam"ng the, sald commer01a1 space for earning rental

income. Furthermore as per the agreement ‘the said commercial space
shall be deemegto elegal%y pOSsessed by the complainant. Hence, the
commercial spd’ce lﬁoked by the complamant is not meant for physical
possession. N 2 ol o §

e. Thatthe complainant"H'as-'émﬁe:.befere&this Hon'ble Authority with un-
clean hands. The eomplamt has‘:«been filed by the complainant just to
harass the respendent and to galn unjust enrichment. The actual
reason for ﬁllng_--_;ef____ tbeap_l:e_‘sent\complalnt stems from the changed
financial valuation of the real estate sector, in the past few years and
the allottee malicious intention to earn some easy buck. The Covid
pandemic has given people to think beyond the basic legal way and to
attempt to gain financially at the cost of others. The complainant has
instituted the present false and vexatious complaint against the

respondent company who has already fulfilled its obligation as defined
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under the BBA dated 03.05.2010. It is pertinent to mention here that
for the fair adjudication of grievance as alleged by the complainant,
detailed deliberation by leading the evidence and cross-examination is
required, thus only the Civil Court has jurisdiction to deal with the
cases requiring detailed evidence for proper and fair adjudication.

It is submitted that the complainant entered into an agreement i.e.,
builder buyers agreement dated 19.01.2012 with respondent company
owing to the name, gQOd zwﬂl and reputation of the respondent

te 'ﬂ 9{" reqord that the respondent duly paid
,5}\“«*‘ t“"'
the assured return to the conqpl,a?nant tlll September 2018. That due

‘ziuoo

______

from setback’ cfue to external arcumstances yet the respondents
managed to complete the constructlon ;

The present complamt of the complainant has been filed on the basis
of incorrect understandmg of the object and reasons of enactment of
the RERA, Act, 2016. Theleglslaturelﬁ its great wisdom, understanding
the catalytic role pTaye'a bynthe R‘eal E'state Sector in fulfilling the needs
absence of a rjegylatog'y body to prov;de professionalism and
standardization -to the said sector and to address all the concerns of
both buyers and promoters in the real estate sector, drafted and
notified the RERA Act, 2016 aiming to gain a healthy and orderly
growth of the industry. The Act has been enacted to balance the
interests of consumer and promoter by imposing certain

responsibilities on both. Thus, while Section 11 to Section 18 of the
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RERA Act, 2016 describes and prescribes the function and duties of the

promoter/developer, Section 19 provides the rights and duties of
Allottees. Hence, the RERA Act, 2016 was never intended to be biased
legislation preferring the allottees, rather the intent was to ensure that
both the allottee and the developer be kept at par and either of the
party should not be made to suffer due to act and/or omission of part
of the other.

h. That the Complainant al‘e_attémptlng to seek an advantage of the
slowdown in the real estal;\e‘ié;c@é@nd it is apparent from the facts of
the present case thagythe maﬁlf;’ﬁg;.trpose of the present complaint is to
harass the Respondent.by Eﬁgrkgmg and. 1gn1t1ng frivolous issues with
ulterior motwes to pressﬂieftﬁe Respondent Company. Thus, the
present comp]aint is w1theut jany ba51s and no cause of action has
arisen till date ln favour of the Complamant and against the
Respondent and hence, the complamt;deserves to be dismissed.

i.  That,itisevident that the entire. casﬁof“the Complainant’ is nothing but

a web of lies and the false. agd ﬁnvelous allegatlons made against the

Respondent al,'e n

complaint ﬁled b*y the Compla%nant deserves to be dismissed with

( |

heavy costs. | ) e
J-  That the various contentions raised by the Complainant are
fictitious, baseless, vague, wrong, and created to misrepresent and
mislead this Hon'ble Authority, for the reasons stated above. That
it is further submitted that none of the relief as prayed for by the
Complainant are sustainable, in the eyes of law. Hence, the

complaint is liable to be dismissed with imposition of exemplary
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cost for wasting the precious time and efforts of this Hon'ble

Authority. That the present complaint is an utter abuse of the

process of law, And hence deserves to be dismissed.
7. Copies of all relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
based on these undisputed documents and submissions made by

parties.

sz.{b@:ﬁ}plainant has been filed on

ey ?%f&'-‘:’%-"\
R AL

4

21.03.2024 and respondent fil;t}g‘ necessary documents to be taken on

o [ b e R
g "‘lf&,..'l‘ Ly

¥

8. Written arguments on behalf

record on 20.11.2023, thg..aulhqrjty,h_aiire taken cognizance of the same.
E. Jurisdiction of the aggfﬁuﬁaﬁ“r’“ 5 i, )

9. The authority obsepéé' that ié% ﬁ’ﬁsterntonal as well as subject matter
jurisdiction to adjlfdfﬁéie the present ';_hcomplazgn_t for the reasons given
oo i Y 0 b
E1 Territorial jﬁ;’%ﬁéﬁbﬁdﬂ | i /.

10. As per notification no.’L{‘?Z{ZO:LZ-__].’,_IGP-fC_}_ated 14.12.2017 issued by the
Town and Country Planﬁiﬁ'g.fﬁé%_aﬁfﬁj_éﬁi;-.‘thé jurisdiction of Real Estate
Regulatory Authority, (iuru%rarjls];al%hje entire Gurugram District for all
purpose with offices sﬁ}matedﬁr:;(;umgram In the present case, the
project in question’iis 'si_tuaté_ld w1th1n the planning area of Gurugram
District. Therefore, this authority has completed territorial jurisdiction
to deal with the present complaint.

E.Il  Subject matter jurisdiction

11. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)
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Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides ﬁto -ensure compliance of the
obligations cast upon th‘e fir 1 _oter, the allottees and the
real estate agents unﬁ - th ‘Act and the rules and
regulations made thereum{e 7

\-iE

So, in view of the prowswns of the act. quoted above, the authority has

4? A Ll

complete jurisdiction ‘to _k dec:c}e the complalnt regarding non-
compliance of obllgazlo;s oy t'ﬁe promoter leavmg aside compensation
which is to be dec1ded by the ad]udlcatlng ofﬁcer if pursued by the
complainant at a latei' stage | i

Findings on the reﬂef sought Ey the complainant

F.I. Direct the respondent toehandove‘r the actual, physical, vacant
possession of the unit no. 108 Tower D1 of the above said project.
Since in the present case the BBA 'EIo not incorporates any possession

clause and there was a leasmg z{;rQngement between both the parties as
per clause 12 of the agreement dated 19.01.2012, therefore, no direction
w.r.t. the physical possession can’be'deliberated by the authority.

F.IL Direct the respondent to execute the sale deed of the above said unit
in favour of the complainant.
As per Section 17 (1) of Act of 2016, the respondent is under obligation

to get the conveyance deed executed. In the present case the possession
of the allotted unit has yet not taken by the complainant/allottee.

Therefore, the respondent is directed to complete the construction of
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the subject unit complete in all aspects and thereafter, execute a
conveyance deed in favor of complainant within a period of three
months from the date of obtaining OC from the competent authority.

F.III. Direct the respondent to pay delay possession charges on paid
amount till date of handing over of possession.
The complainant is not entitled for any delay possession charges under

Section 18 since the buyer’s agreement executed between the parties do
not incorporated any clause with respect to handing over of possession

rather it was a leasing arrangemer;t?f.{;_[:: :

F.IV. Direct the respondent to anassured return of X 65/- per sq. ft. per
month until possessu:m /leas qg of the unit.

F.V. Direct the respondent to pay“i;hé a‘mount of assured monthly return
as agreed upon the% complamant from ‘October, 2018 with interest
as per RERA Act to the complainant.

The complainant has'seught assured return on monthly basis as per
clause 12 of buyers® agreement dated 19 01 2012. The complainant paid
the full consideration amount of 338, 22 000/ at the time of agreement
only with a promise to 'get the monthly return.of 365 per sq. ft. from the
date of agreement till completion.of construction of the said building. It
was further agreed vide clause 12(i) of the agreement that the said
returns shall be pagfd up till 3 years from bfhé date of completion of
construction or till thessaid commercial unit-is put on lease, whichever
is earlier. The respondent has not complied with the terms and
conditions of the agreement dated 19.01.2012 and paid the assured
return of an amount of X25,68,620/-till September, 2018 but later on,
the respondent refused to pay the same by taking a plea of the Banning
of Unregulated Deposit Schemes Act, 2019. But that Act does not create

a bar for payment of assured returns even after coming into operation
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and the payments made in this regard are protected as per section
2(4)(iii) of the above-mentioned Act. However, the plea of respondent
is otherwise and who took a stand that though it paid the amount of
assured return upto the November 2019 but did not pay assured return
amount after coming into force of the Act of 2019 as the same was
declared illegal.

The promoter and allottee would be bound by the obligations contained

in the buyer’s agreement andth gdamoter shall be responsible for all

obligations, responsibilities, an ‘_';_ctjons to the allottee as per the
agreement for sale executgd‘“mtir se ﬁiem under section 11(4)(a) of the
Act. An agreement deﬁnes the?7 rlght& and hablhtles of both the parties
i.e., promoter and the allottee 5nd marks the start of new contractual
relationship betweén them This. contractual relatlonshlp gives rise to
future agreements a§n_d fransactlons between them Therefore, different
kinds of payment plans were m vogue and legél within the meaning of
the agreement for sale. One of the.integral parts of this agreement is the
transaction of assured return-inter-se parties. The “agreement for sale”

after coming into force of this Act (ie. Act of 2016) shall be in the
prescribed form as per rules but Ehi%ﬁ Act of 2016 does not rewrite the
“agreement” entered between promoter and allottee prior to coming
into force of the Act as held by the Hon'ble Bombay High Court in case
Neelkamal Realtors Suburban Private Limited and Anr. v/s Union of
India & Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.
Since the agreement defines the buyer-promoter relationship therefore,
it can be said that the agreement for assured return between the

promoter and allottee arises out of the same relationship. Therefore, it
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can be said that the real estate regulatory authority has complete
jurisdiction to deal with assured return cases as the contractual
relationship arise out of agreement for sale only and between the same
parties as per the provisions of section 11(4)(a) of the Act of 2016 which
provides that the promoter would be responsible for all the obligations
under the Act as per the agreement for sale till the execution of

conveyance deed of the unit in favour of the allottees. Now, two issues

arise for consideration as to: «

i. ~ Whether authority is mthin@ ﬁmsdlctlon to vary its earlier stand
regarding assured re;,um diljt?changed facts and circumstances.

ii. Whether the authoﬁ‘ty is competeribto aﬂow assured returns to the

allottees in pre- RP;RA caé%s, after the Act of 2016 came into

%

i 1
-l |

operation, 1
iii. Whether the Act of 2019 ﬁars payment of assured returns to the

allottees in pre-REE'.LA_ cases
While taking up the "t:'é__s'e's-l of-Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (co_mp'fa%inf*ﬁo'lfﬂ of 2018), and Sh. Bharam
Singh & Anr. Vs. Ven@tam_Ll?F Pr%yects LLP” (complaint no 175 of
2018) decided on 07.08.2018 ancf 27.11.2018 respectively, it was held
by the authority that;p-h_g_s__; no jpr_;sg_lctlon to-deal with cases of assured
returns. Though in those cases, the issue of assured returns was
involved to be paid by the builder to an allottee but at that time, neither
the full facts were brought before the authority nor it was argued on
behalf of the allottee that on the basis of contractual obligations, the
builder is obligated to pay that amount. However, there is no bar to take

a different view from the earlier one if new facts and law have been
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brought before an adjudicating authority or the court. There is a
doctrine of “prospective overruling” and which provides that the law
declared by the court applies to the cases arising in future only and its
applicability to the cases which have attained finality is saved because
the repeal would otherwise work hardship to those who had trusted to
its existence. A reference in this regard can be made to the case of
Sarwan Kumar & Anr Vs. Madan Lal Aggarwal Appeal (civil) 1058 of
2003 decided on 06.02.2003; and«wherem the hon’ble apex court

) .-mw&
observed as mentioned abovg&,s\’ nQW a plea raised with regard to

ol WG ]
maintainability of the compfamh in, ﬁie face of earlier orders of the

authority in not tenable&Tﬁxe auﬂ;‘erltgz can take different view from the
earlier one on the basi"s }af nev\\}‘faéts aﬁd law, and the pronouncements
made by the apex c;ourt of the land. It i is now well settled preposition of
law that when payment;?f assm;ed returns is part and parcel of builder
buyer’s agreement (magg)e there isa clause in that document or by way
of addendum, memorarﬁdum of’understandmg or terms and conditions
of the allotment of a unit), then-,,_th_e,_b.ullder is liable to pay that amount
as agreed upon and can’t take a gle‘a tflatltls not liable to pay the amount
of assured return. Moreovet‘%aﬁ agreement for sale defines the builder-
buyer relatlonshlp.:_ Sq, it __can_j be said-that the agreement for assured
returns between the promoter and allotee arises out of the same
relationship and is marked by the original agreement for sale. Therefore,
it can be said that the authority has complete jurisdiction with respect
to assured return cases as the contractual relationship arise out of the
agreement for sale only and between the same contracting parties to

agreement for sale. In the case in hand, the issue of assured returns is
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on the basis of contractual obligations arising between the parties. In
cases of Anil Mahindroo & Anr. v/s Earth Iconic Infrastructure Pvt.
Ltd. (Company Appeal (AT) (Insolvency) No. 74 of 2017) and Nikhil
Mehta and Sons (HUF) and Ors. vs. AMR Infrastructure Ltd. (CA NO.
811 (PB)/2018 in (IB)-02(PB)/2017) decided on 02.08.2017 and
29.09.2018 respectively, it was held that the allottees are investors and
have chosen committed return plans. The builder in turn agreed to pay
monthly committed return to th'é'gi;ﬁéstOrs Thus, the amount due to the
allottee comes within the meaglng”‘ggdebt defined in Section 3(11) of
the I&B Code. Then in case.of Pioneer Urban Land and Infrastructure
Limited & Anr. v/s Union oﬂndfa’ @ Ors (ert Petition (Civil) No. 43 of
2019) decided on Q%§0§.2019,®it was obserye.gl by the Hon'ble Apex
Court of the landf thafc "...q_llot_tges b‘yho hdgcivﬁ»er;tered into “assured
return/committed retur"ns agreem;ntsf with these developers, whereby,
upon payment of a sabstantlal port:on of the total sale consideration
upfront at the time of execunon of agreement; the developer undertook to
pay a certain amount to aITottees on.a-monthly basis from the date of
execution of agreen?ntlﬂll tbe date of handing over of possession to the
allottees”. It was furthe held that ‘amounts raised by developers under
assured return schemes had the “commercial effect of a borrowing’

which became clear from the developer’s annual returns in which the
amount raised was shown as “commitment charges” under the head
“financial costs”. As a result, such allottees were held to be “financial
creditors” within the meaning of section 5(7) of the Code” including its
treatment in books of accounts of the promoter and for the purposes of

income tax. Then, in the latest pronouncement on this aspect in case
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Jaypee Kensington Boulevard Apartments Welfare Association and
Ors. vs. NBCC (India) Ltd. and Ors. (24.03.2021-SC): MANU/ SC/0206
/2021, the same view was followed as taken earlier in the case of
Pioneer Urban Land Infrastructure Ld & Anr. with regard to the
allottees of assured returns to be financial creditors within the meaning
of section 5(7) of the Code. Then after coming into force the Act of 2016
w.e.f 01.05.2017, the builder is obligated to register the project with the
authority being an ongoing pro;ect a:«r per proviso to section 3(1) of the
Act of 2017 read with rule 2(0] Qétl’li ]E}ules 2017. The Act of 2016 has
no provision for re- wrltl,ng of FQn]:ractual obligations between the
parties as held by the Hon bleﬂfa %;Mlgh Court in case Neelkamal
Realtors Suburban anate L!mtted and Anr. v/s Union of India &
Ors., (supra) as quoted*earller So, the respondent/builder can’t take a
plea that there was n& contractual obligation. to pay the amount of
assured returns to the allott'ee after the Act'0of 2016 came into force or
that a new agreement is be;it}gfxecuted with regard to that fact. When
there is an obligation of the promoter-against an allottee to pay the
amount of assured returns, then he can't wriggle out from that situation
by taking a plea of the'efifoftemehtbriAtt 8F2016, BUDS Act 2019 or
any other law. | i /

It is pleaded on behalf of respondent/builder that after the Banning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar
for payment of assured returns to an allottee. But again, the plea taken
in this regard is devoid of merit. Section 2(4) of the above mentioned

Act defines the word ‘ deposit’ as an amount of money received by way of

an advance or loan or in any other form, by any deposit taker with a
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promise to return whether after a specified period or otherwise, either in
cash or in kind or in the form of a specified service, with or without any
benefit in the form of interest, bonus, profit or in any other form, but does
not include
i. an amount received in the course of, or for the purpose of, business
and bearing a genuine connection to such business including—

ii. advance received in connect:on w:th consideration of an immovable

property under an agreemeﬂtw_or arrangement subject to the

condition that such advaﬁc

-ﬂdjusted against such immovable

property as specified in’ tgrms Qf t:hc; agreement or arrangement.

20. A perusal of the above-meﬁtlo*héafﬁzﬁmtlon of the term ‘deposit’ shows
that it has been glven ?’tbe same meamng as asmgned to it under the
Companies Act, 2013 ifand the same pr0v1des under section 2(31)
includes any I'ECEIIZ;; b’jr ‘Nay@f dEPGSlt br loan or in any other form by a
company but does not include such categories of amount as may be
prescribed in consultatmn wfth the Reserye Bank of India. Similarly rule
2(c) of the Companies (Acceptance df Dep051ts) Rules, 2014 defines the
meaning of deposni which' incfudes*apy recelpt of money by way of
deposit or loan or in anz' othei' form y a company ‘but does not include.

. asan advance,-gaccoun_ted;fqr in any manner whatsoever, received in
connection with consideration for an immovable property.

ii. as an advance received and as allowed by any sectoral regulator or
in accordance with directions of Central or State Government.

21. So, keeping in view the above-mentioned provisions of the Act of 2019
and the Companies Act 2013, it is to be seen as to whether an allottee is

entitled to assured returns in a case where he has deposited substantial
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amount of sale consideration against the allotment of a unit with the
builder at the time of booking or immediately thereafter and as agreed
upon between them.

22. The Government of India enacted the Banning of Unregulated Deposit
Schemes Act, 2019 to provide for a comprehensive mechanism to ban

the unregulated deposit schemes, other than deposits taken in the

ordinary course of business and Lo prgtect the interest of depositors and

;_‘(:1dental thereto as defined in

% méggl;loned above.

23. It is evident from the per"usal ?'gfecnon 2(4)(D(ii)) of the above-
mentioned Act that/ the advan&és ‘ﬁrecewed in connection with
consideration of an: m;movab?é property’ under an agreement or
arrangement sub]ect i:o the condltlon that such-advances are adjusted
against such 1mm0Vable progerry as specxf ed in.terms of the agreement
or arrangement do no% fall w1th1n the term of deposnt which have been
banned by the Act onOI;?as i

24. Moreover, the developer is also hglfpdby promissory estoppel. As per

:'_rson has made a promise and the

@-Q&

this doctrine, the vxewgs that ﬁany
promisee has acted%on stch §Epr'c:nmlse*and altered his position, then the
person/promisor is bound to: compjy with his.or her promise. When the
builders failed to honour their commitments, a number of cases were
filed by the creditors at different forums such as Nikhil Mehta, Pioneer
Urban Land and Infrastructure which ultimately led the central
government to enact the Banning of Unregulated Deposit Scheme Act,
2019 on 31.07.2019 in pursuant to the Banning of Unregulated Deposit

Scheme Ordinance, 2018. However, the moot question to be decided is
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as to whether the schemes floated earlier by the builders and promising
as assured returns on the basis of allotment of units are covered by the
abovementioned Act or not. A similar issue for consideration arose
before Hon’ble RERA Panchkula in case Baldev Gautam VS Rise
Projects Private Limited (RERA-PKL-2068-2019) where in it was held
on 11.03.2020 that a builder is liable to pay monthly assured returns to
the complainant till possession of respective apartments stands handed
over and there is no illegality ; in thls*riégard

The definition of term ‘deposn;g\aﬁ glﬁen in the BUDS Act 2019, has the
same meaning as ElSSlgIled to it. under the:Companies Act 2013, as per
section 2(4)(iv)(i) i. e, explanation tp “sub clause (iv). In pursuant to
powers conferred by clause 31 of secfmn 2, sectlon 73 and 76 read with
sub-section 1 and 2 ofsectlon 469 of the Companies Act 2013, the Rules
with regard to acceptance of deposﬁs by the companies were framed in
the year 2014 and, the ‘same came into_force on 01.04.2014. The
definition of deposit has;_. be_en glven..under section 2 (c) of the above-
mentioned Rules and as per c}la'ilsei‘)"‘ti'i'(b] as advance, accounted for in
any manner whatsoever recglvgdﬁn §conri”ectmn with consideration for
an immovable property underan agreement or arrangement, provided
such advance is adjustec} ag_al_nst sucl} property in accordance with the
terms of agreement or arrangement shall not be a deposit. Though there
is proviso to this provision as well as to the amounts received under
heading ‘a’ and ‘d’ and the amount becoming refundable with or without
interest due to the reasons that the company accepting the money does
not have necessary permission or approval whenever required to deal

in the goods or properties or services for which the money is taken, then
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the amount received shall be deemed to be a deposit under these rules
however, the same are not applicable in the case in hand. Though it is
contended that there is no necessary permission or approval to take the
sale consideration as advance and would be considered as deposit as per
sub-clause 2(xv)(b) but the plea advanced in this regard is devoid of
merit. First of all, there is exclusion clause to section 2 (xiv)(b) which
provides that unless specifically exgludgd under this clause. Earlier, the
deposits received by the compames ‘or the builders as advance were
considered as deposits but w. Q%?% ‘31 Sé§2016 it was provided that the
money received as such would__ .,not be-deposit unless specifically
excluded under this clause A‘reference*ém thls regard may be given to
clause 2 of the First- scl,;ledule of Regulated Deposit Schemes framed
under section 2 (xv) of the Act of2019 which provndes as under: -

(2) The foflowin_g shall also be treated as Regu.'ated Deposit
Schemes unc{epthigActnamebz - | ¢

(a) deposits gcceptedwnder any scheme, or.an arrangement
registered with_any. regulatow body-inIndia constituted or
established undera scatute, and

(b) any other scheme as may. be nottﬁed by the Central
Government under th:s Act.

The money was taken by thelbmlder as dep031t in advance against
allotment of lmmovable property and its possession was to be offered
within a certain period/However, in view of taking sale consideration by
way of advance, the builder promised certain amount by way of assured
returns for a certain period. So, on his failure to fulfil that commitment,
the allottee has a right to approach the authority for redressal of his
grievances by way of filing a complaint.

It is not disputed that the respondent is a real estate developer, and it

had obtained registration under the Act of 2016 for the project in
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question. The authority under this Act has been regulating the advances
received under the project and its various other aspects. So, the amount
paid by the complainants to the builder is a regulated deposit accepted
by the later from the former against the immovable property to be
transferred to the allottee later on. If the project in which the advance
has been received by the developer from an allottee is an ongoing
project as per section 3(1) of the Act of 2016 then, the same would fall
within the jurisdiction of the authnmty for giving the desired relief to the
complainant besides initiating: é;&ﬁal proceedmgs

The builder is liable to pay that a;np;;nt as' agreed upon and can’t take a
plea that it is not liable’ to pay”‘the‘*‘ﬁmpm@:t of assured return. Moreover,
an agreement deﬁngs éihp bullder/buyér relatlonshlp So, it can be said
that the agreemen‘t fo;‘: assured. returns, between the promoter and
allottee arises out of t}ie';game relationship and is marked by the original
agreement for sale. - ¢ ‘ ; |
The authority furthe; "o;l:)'sérveg that now, the proposition before the
Authority whether an allottée-who is gettifig/entitled for assured return

3

ol %ue date of possegslon is entitled to both the

even after expiry
assured return as well as def%yed possessmn charges"

To answer the above prgposmon-, itis worthwhile to consider that the
assured return is payable to the allottee on account of a provision in the
BBA. The assured return in this case is payable from the date of
agreement ie, 19.01.2012 up till three years from the date of
completion of construction or till said unit is put on lease whichever is
earlier. In the present complaint since the OC has not been obtained

from the competent authority accordingly, the construction of the said
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31.

building is not yet completed therefore the respondent-promoter is
entitled to pay monthly assured return as promised in BBA dated
19.01.2012. Accordingly, the authority directs the
respondent/promoter to pay assured return of 365 /- per sq. ft. up till
three years from the date of completion of construction i.e., the date on
which OC from the competent authority shall be received in respect of
the building where the said unit s situated or the said unit is put on lease

whichever is earlier.

Directions of the authority | 0

Hence, the authority hereby passes tbls order and issues the following

directions under sectlen 37*l hoﬁ fhe ‘act 1o ‘ensure compliance of

obligations cast upon ﬁlepromﬁw ter: as per the Functlon entrusted to the

authority under seetlon 34(f)

a. The respondent is dlrected_ toﬂpay assured return of I65/- per sq.
ft. up till three years from the date of completion of construction
i.e, the date on which OC from the competent authority shall be
received in respect of the building where the said unit is situated or
the said unit is put on lease whichever is earlier.

b.  The respondent is directed to pay the outstanding accrued assured
return amount till date as agreed vide BBA dated 19.01.2012 within
90 days from the date of this order failing which that amount would
be payable with interest @ 10.85% p.a. till the date of actual
realization

¢. The respondent is directed to execute a conveyance deed in favor
of complainant within a period of three months from the date of

obtaining OC from the competent authority.
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32. The complaint stands disposed of.

33. File be consigned to registry.

Member
Haryana Real Estate Regulatory Authotity, Gurugram

Date: 29.03.2024
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