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complaint No. 1155 of 2023

BEFORE THE HARYANA REAL ESTATE REGUTATORY

AUTHORITY, GURUGRAM

_rl

lCORAM;
Member

APPEAMNCEI
Complainant

Respondent

ORDER

1. The present complaint dated 03'04 2023 has been filed by the

complainant/allottee under section 31 ofthe Real Estate (Regulation and

Development) Act, 2016 (in short, the ActJ read with rule 28 of the

Haryana Real Estate [Regulation and Development) Rules' 2017 [in short'

the Rules) for violation ofsection 11(4)(a) ofthe act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations'
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responsibilities and functions under the provision of the act or the rules

and regulations made there under or to the allottee as per the agreement

for sale executed inter se.

A. Unit and proiect related details

2. The particulars ofunit details, sale consideration' the amount paid by the

complainant, date of proposed handing over the possession' delay period'

if any, have been detailed in the following tabular form:

s.N. Particulars Details

"signature Global Park 4" Sector

36, Sohna, Gurugram
1. Name and location ofthe

proiect

Residential (Affordable housing)

Independent FIoors
2. Nature of the Project

117 of 2019 dated L2I9.2019
3. DTCP Iicense no. and

validity status

Signature Global lndia Pvt. Ltd'
4. Name of the Licensee

Registered vide no. 29 of 2020,

dated 08.10.2020 valid uP to
29.07.2023

Registration exPired

5. RERA registered/ not
registered and validitY
status

6. Unit no.
A123, 4th Floor [lndePendent
floor) Block A
t'Paoe S? of comolaintl
20.08.2020
(paee no.21 of Complaintl7 Booking Letter

1081.67 sq. ft.
IPase no. 53 of comPlaint)8. Unit admeasuring

L3.10.2020
(Page no. 42 of comPlaint)9. Welcome/Provisional

AIIotment Letter
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12.07.2027
1.0. Date of agreement for sale

Pase no. 44 of corn

Complaint No 1155 of2023

laint
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Page no. 92 of comPlaintPayment PIan

Rs. 55,60,7241-

(Page no. 54 of comPlaint)
Total Price

Rs. 59 ,27 ,7 65 / '
(as oer SOA Provided bY the

iouniel for the respondent during
proceedings)

Total amount Paid bY

the complainant

7.t

Promoter dssures to hand over

the Dossession oI the residentiol
indioendent floor otong wilh
po"iing (oPPticabte onlY il-parking 

fee/charge hos been
'naidl is'Per agreed terms and
'roniitiori by 3oth JulY 2022

unless there is delaY due to "force

Possession clause

30.01.2023

30.07.2022 +6 months of CoVID

(Page 63 of comPlaint/BBA)

Due date of delivery of
possession

06.05.2022

(As per DTCP Website)
Occupation certificate

08.02.2023

(As per 93 of ComPlaint)
Offer of Possession

t7.

t2.

13.

14.

15.

L6.

t7.
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B, Facts ofthe complaint

3. That the complainant applied on dated 18th August 2020 by paying a

booking amount of Rs. 1,00,000/- for 3 BHK independent floor No 4th in

Block A upon plot No. A 123 admeasuring 7'17.24 mtr' along with

basement parking. The unit in question was offered for a total sale

consideration to the tune of Rs. 55,60'724/-

4. The complainant received welcome-cum-provisional allotment letter of

unit 4-A123-4F in proiect "signature Global Park IV", Sector 36, Sohna,

Gurugram, Haryana on dated 13.10.2020 from the respondent'

5. That the agreement for sale inter-se the parties qua the unit in question

was duly executed on 12.01.2021. As per the agreement (Para No 7 1l, the

possession of the unit in question was to be handed over to the

complainant by 30.O7.2022.Thatthe payment plan opted was time linked

payment plan. That thus, as per the assurances and even as per agreement

to sale, the possession of the unit in question in project "signature Global

Park IV" of the respondent was to be handed over by 30 07 2022 As per

clause 7.1 of the agreement, "The promoter assures to hond over the

possession of the residentiat independent floor along with parking as per

agreed terms and conditions by 31th luly 2022."

6. That the respondent has thus failed to deliver possession of the unit on or

before the due date of possession. There was delay in the construction as

per assurance and plan of the respondent; hence the bank delayed

payments to the respondent.
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7. That the complainant greatly felt hurt, astonished and harassed when they

received offer of possession along with statement of accounts of the unit

in question on dated O8.O2.2OZ} from the respondent informing the

complainant to pay late payment fee to the tune of Rs. 4.45.376/-. That the

complainant had paid a sum of Rs 59,27 '765/- excluding taxes which has

been duly received and acknowledged by the respondent

8. That after receiving the possession letter along with statement of accounts

mentioning late payment charges, the complainant requested a lot not to

charge Iate payment charges because the respondent has already delayed

the possession by 6 months and requested to the respondent to get

registered conveyance deed in his favour but the respondent is insisting

on payment of late payment charges'

C. Relief Sought

9, This Authority may be pleased to direct the respondent as follows:

aJ Direct the respondent to give physical possession of the respective

plot along with prescribed rate of interest'

bl Litigation cost

D. Reply by the resPondent

10. That the complainant was allotted a floor bearing no 4-A123-4F in

having carpet area of 1081.67 sq.ft. and balcony area 643 04 sq ft under

the Affordable Plotted Housing Policy 2016 notified by Government of

Haryana as applicable at relevant point of time That subsequent to the
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allotment of the said floor he entered into agreement for sale dated

l2.0l.202lwiththerespondentforthedeliveryofpossessionofthesaid

floor on the terms and conditions as contained therein' That the total cost

oftheallottedfloorwasRs'55'60'7241-excludingtheotherchargesas

stiPulated bY the Policy'

11. That the delivery of the possession of the said floor was agreed to be

offered by 3gtrr luly 2OZZ' However' the delivery of possession was

subjecttoForceMaieurecircumstances'receiptofoccupancycertificate

and Allotee(sl having timely completed with all its obligations'

12. That the outbreak of Covid-19 has been declared as a pandemic by the

World Health Organization Advisories/ directions including lockdown/

restrictions have been issued by the Govt of lndia as also State Govt The

said pandemic has had serious consequences and was so deadly and

contagious that compete lockdown was imposed several times not only

in Haryana but in India and rest of the world also That even though

lockdown was withdrawn various restrictions continued to be imposed

13'ThatitisalsomatterofrecordthatGurugramfallswithintheareaofNCR

and different competent authorities such as the Hon'ble Supreme Court'

National Green Tribunal (NGTJ' Municipal Corporation Gurugram IMCCI

etc. had directed ban on construction activities in Delhi NCR due to rise

in pollution level mainly in festive season/ winter season for various

periods thereby severely affecting the regular development of thc real

estate Pro,ects'
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14. That the Hon'ble Supreme Court banned all construction and demolition

in Delhi-National CaPital Region [NCR) in the leading Writ

Petition(s) (Civil) No(sJ 13029/1985 on November 04' 2019 and the

same was lifted completely in February 2020

15. That it is respectfully submitted the Hon'ble Haryana Real Estate

Regulatory Authority vide order no 9 /3-20?0 HAREM/GGM (AdmnJ

dated 26.05.20publice date of completion for all Real Estate Proiects

registered under Real Estate Regulation and Development Act' where

completion date, revised completion date or extended completion date

wastoexpireonorafter2sthofMarch'2O2Oautomaticallyby6months'

due to outbreak of the COVTD -19 (Corona VirusJ' which is calamity

caused by nature and is adversely affecting regular development of real

estate proiects by invoking "force majeure" clause'

16. That the Commissioner of Municipal Corporation GurugramVide order

dated 11.10.2019 issued direction to issue challan for construction

activities & Iodging of FIR from 11th October to 31 December 2019 as per

the direction issued by the chairman of EPCA vide letter EPCA-R/2019/L-

42 dated October 09,2019'

lT.Thatthepandemicandbansonconstructionactivitybycompetent

authorities are force ma)eure events which are beyond the control of the

parties to prevent the same or its consequences and as such in view of

clause 19.1' (fl ofthe BBA, the respondent is entitled to exclusion of period

wheretheconstructionsoftheprojectwasaffecteddueto
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orders/directions of Statutory Authority/Court Orders/Government

Orders etc.

That in the light of aforesaid facts and legal provisions/ notifications/

judicial pronouncements, it is submitted that the respondent is entitlcd

for grant of exclusion of the period of delay caused due to 2nd wave of

Covid-19 Pandemic and construction ban imposed by competent

authorities being decisions affecting the regular develoPment of the real

estate proiect for a period of at least Nine (9) months in addition to six

months extension of Covid-19'

ltisfurthersubmittedthattheoccupancyCertificateoftheprojecthas

been received and the respondent issued offer of possession vide letter

dated 08.02'2023 requesting him to accept the possession and execute

the necessary documents for execution of the conveyance deed of the

floor. However, he failed to take possession of the floor and has failed to

clear the dues against the said floor'

Copies of all the relevant documents have been duly filed and placed on

therecord.TheirauthenticityisnotindisputeHence'thecomplaintcan

be decided on the basis of these undisputed documents and submissions

made by the Parties

18.

L9.

20.

E. lurisdiction ofthe authority

The authority observes that it

iurisdiction to adiudicate the

below,

has territorial as well as subiect matter

present complaint for the reasons given

Page I of 18



SHARERA
S- aiRuGRAN/

Complaint No. 1155 of 2023

E,I Territorial iurisdiction

21. As per notification no. \/92120L7-LTCP dated L4'72'201'7 issued by

Town and Country Planning Department' the jurisdiction of Real Estatc

Regulatory Authority, Gurugram shall be entire Gurugram llistrict for all

purpose with offices situated in Gurugram' In the present case' the proiect

in question is situated within the planning area of Gurugram District'

Therefore, this authority has complete territorial jurisdiction to deal with

the Present comPlaint'

E.ll Subiect matter iurisdiction

The Section 11[4)(a) of the Act,2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale' Section 11 [4)(aJ

is reProduced as hereunder:

Section 77(4)(a)

Be responsible for all obligotions' responsibilities' ond

functions under the provisions of this Act.or the rules oncl

regutations made thereunder or to the allottees os per the

agreementfor sole' or to the qssociation ofollottees' as the

case may be, till the conveyonce ofoll the aportments' plots

or buitdingt os the cose may be' to the allottees' or the

common qreas to the ossociotion of allottees or the

competent outhority' os the cose moy be;

Section 34-Functions oI the Authority:

34(J) of the Act provides to ensure com.pliance of the

obligotions cast upon the promoter' the allottees ond the

real estate agen* under this Act ond the rules ond

re gu lo tio ns m a d e there und e r'

22. So, in view of the provisions of the act quoted above' the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer ifpursued by the complainant at a later

stage.

F. Findings on the obiections raised by the respondent

F. I I Obiection regarding delay due to force maieure circumstances'

23. The respondent-promoter raised a contention that the construction ofthe

project was delayed due to force maieure conditions such as various

orders passed by the Haryana State Pollution Control Board fronr

01.11.2018 to 10.11.2018, lockdown due to outbreak of Covid-19

pandemic which further led to shortage of labour and orders passed by

National Green Tribunal (hereinafter, referred as NGT) Further' the

authority has gone through the possession clause of the agreement and

observed that the respondent-developer proposes to handover the

possession of the allotted by 30th Iuly 2022. So, the due date of subject unit

comes out to be 30 .07 .2022. Fufther as per HAREM notilication no' 9/3-

2020 dated 26.05.2020, an extenslon of 6 months is granted for the

projects having completion/due date on or after 25'03'2020 The

completion date of the aforesaid proiect in which the subject unit is being

allotted to the complainant is 30.07.2022 i.e., after 25 03 2020 Therefore'

an extension of 6 months is to be given over and above the due date of

handing over possession in view of notification no 9/3-2020 dated

26.05.2020, on account of force majeure conditions due to outbreak of

Covid-19 pandemic. So, in such case the due date for handing over of

possession comes out to 30.01.2023
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G. Findings on the relief sought by the complainant:

(i)Direct the respondent to give physical possession of the respective unit

along with prescribed rate of interest'

G.l Directthe respondentto give physical possession ofthe respective unit

along with prescribed rate of interest'

24. ln the present complaint, the complainant intends to continue with

project and is seeking delay possession charges as provided under

provisions of section 1'8(1) of the Act which reads as under'

"section 78: - Return oJ omount ond compensotion

18(1). tf the promoter faits to complete or is unoble to give possession of on

aPortment Plot' or building' -

26. At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subiected to all kinds of

the

the

Provided thatwhere on allottee does not intend to with-drq-w from the project' he

sholl be poid, ly 
'n" 

p,lo^oi"i' i'i"ie'i Jo' ""ry 
rt,on'tn oS delov till the hond inq

over olthe possesston, ot such rate os may be prescrib-ed-"

25. The agreement for sale *';;;;;i"d Leween the parties' As per clause

7.1 of the agreement, the possession was to be hande d over by 3o'07 '202?

with a grace period of 6 months (C0VID-19) The clause 7 1 of the

agreement is reproduced below:

7 7 Possession

Promoterqssurestohondoverthepossession.o|the.residentialindependent'i,i,,1,,g-'^r"r'"-l';:*i:{:;r",::!;l';;:';;1rt;:/;!',N;'!';:,?i'
'Paid) 

os Per agreed ter

i"uy ari to "Ji'"" maieure" ' (Emphosis supplied)
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default under any provisions of this agreement and compliance with all

provisions, formalities and documentation as prescribed by the promoter'

The drafting of this clause and incorporation of such conditions is not only

vague and uncertain but so heavily loaded in favour of the promoter and

against the allottees that even a single default by him in fulfilling

formalities and documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpose of allottees and the

commitment time period for handing over possession loses its meaning'

The incorporation of such clause in the agreement by the promoter is iust

to evade the liability towards timely delivery of subject unit and to deprive

the allottees oftheir right accruing after delay in possession This is just to

comment as to how the builder has misused his dominant position and

drafted such mischievous clause in the agreement and the allottees is left

with no option but to sign on the dotted lines'

27. Admissibility of grace period: As per clause 7 1 of agreement for salc'

the respondent promoter has proposed to handover the possession by

3O.O7.2)22with a grace period of 5 months [COVID-19) Accordingly' the

authority in view of notification no.9/3-2020 dated 2605 2020' on

account offorce majeure conditions due to outbreak of Covid-19 pandemic

allows the grace period of 6 months to the promoter at this stage'

28. Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges However'
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proviso to section 18 provides that where an allottee(s) does not intend to

withdraw from the project, he shall be paid' by the promoter' interest for

every month of delay, till the handing over of possession' at such rate as

may be prescribed and it has been prescribed under rule 15 of the rules'

Rule 15 has been reproduced as under:

Rule 15, Prescribed r.,te oJ interest' lProviso to se-ction 12' section 18

qnd sub-section (4) snd subsection (7) ol section t vl 
. .

t,\ E^. th. h, rha<p ot *nuiso tlleiiioi t ); iection tB: o nd sub'tcct ions ( 4 I ond

" 
t 

ii', ii ii{i''i'i'ti'h:i i'"iii ""n' 
** presc r i bed" shott be the stote lto n k

'oiti'dlo highest morginalcosL oflending rote +20/o':

Provided thot in 
'o'" 'i"-iio* 

noi* oJ tndia morginol cost of lending

rale TMCLR) is not n use' ii inoll be 
'eptoced 

by suth benchmurk lendtng
'*iii*i,ri,i"s*"Bankoflndiomoylix[romtimeLoLtmeforlendtnqtu

the generol Public'

The legislature in its wisdom in the subordinate legislation under the rule

15 of the rules has determined the prescribed rate of interest'

29. Consequently, as per website of the State Bank of lndia ie '

https://sbi.co.in. the marginal cost of lending rate (in short' MCLR) as on

datei,e.,29.03,2024is8.85%.Accordingly,theprescribedrateofinterest

will be marginal cost of lending rate +2o/o i e" I0'85o/o'

30. The definition of term 'interest' as defined under section z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee' in case of default The relevant

section is reproduced below:

"(zo) "interest" meons the rqtes of interest poyoble by the promoter or

tie ollottee, os the cose moY be'

Explanotion _For the purpose ofthis clouse-
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O the rate of inlerest chargeable Irom the allottee by the promoler' t n cose

''' 'oJ 
aelouti, snotl be equi to thi rote ol nterest which the promoter sholl

ie liibte to pay the allottee' in case of defoult;

(il tii iit"r"ti poyott" by the promot;r b the qllottee,sholl b.e from the

dote the promoter received;he omount or qny port thereof till the date

the amoint or part thereol ond interest thereon is refunded' ond the
-inierest 

poyaOi Oy the all;trce b the pronoter sholl be from the dote

the alloiteL defaults in poyment to the promoter till the.dote 
.it 

is paidi'

31. 0n consideration of ihe documents available on record and submissions

made regarding contravention of provisions of the Act' the authority is

satisfied that the respondent is in contravention of the section 1 1 (4) (a) o f

the Act by not handing over possession by the due date as per the

agreement. By virtue of clause 7'1 of the agreement executed between thc

parties, the possession of the subiect floor was to be handed over by

3O.O7.Z)z2with a grace period of 6 months [COVID-19) As such the due

date ofhanding over ofpossession comes out to be 30'012023'

32. Subsequently the unit was allegedly cancelled vide letter dated

07.O}.IOZL by respondent. The respondent-builder raised a plea that

despite a number of reminders sent to the complainant' he failed to make

payment of the amount due. But all the pleas advanced in this regard are

devoid of merit. The complainant was allotted the unit under a time Iinked

payment plan. Though it was mentioned that the respondent has received

occupation certificate on 06.05'2022 and even the unit was offered vide

letter dated 08.02.2023. Thus, the cancelation of allotment was only a

paper transaction. Thus, the facts detailed above show that the respondent

has no intention to cancel the allotment of the allotted unit of the

complainant and letter dated 07'082021 issued by it was never acted
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upon. So, for all practical purposes, the respondent treated the alleged

cancelation only as a formality, not to be acted from and replied to thc

issues raised by the complainant from time to time. If the cancelation of

the allotment had actually been done as alleged, then there was no

occasion for the respondent to send offer of possession and receiving the

outstanding PaYment

33. Section 19(10) of the Act obligates the allottee to take possession of the

subiect unit within 2 months from- the date of receipt of occupation

certificate. tn the present complaint, the occupation certificate was

granted by the competent authority on 06.05.2022' The respondent has

offered the possession ofthe subiect floor(s) to the respective complainant

after obtaining occupation certificate from competent authority on

08.02.2023. However, he failed to take possession of the floor and has

failed to clear the dues against the said floor as contended by respondent'

Therefore, delay possession charges shall be payable from the due date of

possession i.e., 30.01.2023 till the expiry of2 months from the date ofoffer

ofpossession (08.02.2023) plus Evo months [i.e., 08.04.2023) lt is further

clarified that in the interest of natural iustice, the complainant should be

given 2 months' time from the date of offer of possession This 2 months'

of reasonable time is being given to the complainant keeping in mind that

even after intimation of possession practically he has to arrange a lot of

logistics and requisite documents including but not limited to inspection
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of the completely finished unit but this is sub,ect to that the unit being

handed over at the time of taking possession is in habitable condition'

34. Accordingly, it is the failure of the promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the possession within

the stipulated period. Accordingly, the non-compliance of the mandatc

contained in section 11(4)(a) read with proviso to section 18(1) ofthe Act

on the part ofthe respondent is established As such' the allottees shall be

paid, by the promoter, interest for every month of delay from due datc of

possession i e., 30.01.2023 till offer of possession plus two months (i e 
'

08.04.2023), at the prescribed rate i'e' 1085 o/o pa as per proviso to

section 18(1) ofthe Act read with rule 15 of the rules'

35. The complainant is seeking relief wr't compensation in the above-

mentionedre|lef.Hon,blesupremeCourtoftndiaincivilappealtitled

as M/s Newtech Promoters and Developers Pvt' Ltd' V/s Stote of Up &

Ors,(supra),has held that an allottee is entitled to claim compensation &

litigation charges under sections 12'14'18 and section 19 which is to be

decided by the adjudicating officer as per section 71 and the quantum of

compensation & litigation expense shall be adjudged by the adjudicating

officer having due regard to the factors mentioned in section 72 The

adjudicating officer has exclusive jurisdiction to deal with the complaints

in respect of compensation & Iegal expenses Therefore' for claiming

compensation under sections 72' 14' 78 and section 19 of the Act' the
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complainant may file a separate complaint before the Adiudicating Officer

under section 31 read with section 71 of the Act and rule 29 of the rules'

36. Separate proceeding to be initiated by the planning department of the

Authority for taking an appropriate action against the builder as the

registration of the proiect has been expired'

H. Directions of the Authority

37. Hence, the authority hereby

directions under section 37 of

cast upon the Promoter

and issue the following

sure comPliance of obligations

)n entrusted to the authoritY

possession charges at the

' every month ofdelaY on

e respondent from the due

possession i.e., 08.02.2023

under section 34(f):

i. The resPondent

prescribed rate

the amount Paid

date of possession 30 0

plus two months i.e., up to 0804'2023 as per proviso to section 18(1)

of the Act read with rule 15 of the rules'

ii. The complainant[sJ are directed to pay outstanding dues' ifany' after

adiustment ofinterest for the delayed period and after clearing all the

outstanding dues, if any, the respondent shall handover the

possession ofthe allotted unit'
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iii. The rate of interest chargeable from the allottees by the promoter' in

case of default shall be charged at the prescribed rate i e , 10 85% by

the respondent/promoter which is the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default i e ' the

delayed possession charges as per section 2(za) ofthe Act'

iv. The respondent shall not charge from the complainant which

is not the part of the

v. The respondent is interest accrued within 90

days from the date le 16(2) of the rules.

Complaint stands d

File be consigned to

38.

39.

Arora)
r-1

Harvana
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