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__" GU@GRAM Complaint No. 361 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 3 361 0of 2023
Date of complaint : 02.02.2023
Date of order : 27.03.2024

1. Rajan Mayor,

2. Meenakshi Mayor,

Both R/o: - D-2, Ansal Villas,

Satbari, New Delhi-110074. i Complainants

P A

Slebaady Versus
Ll T R

M/s Orris Infrastructure Pvt. Ltd. =
Regd. Office At: RZ-D-5, Mahavir Enclave,

South West Delhi, Delhi-110045. &« 4" _f o\ Respondent
CORAM: b -

Ashok Sangwan Member
APPEARANCE:

Gaurav Rawat (Advocate) Complainants
Charu Rustagi (Advocate) Respondent

1. The present complaint has been filed by the complainant/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sr. | Particulars Details
No. ,
1. | Name of the project 'w‘ ;Jﬂureal Towers, Sector 83, Gurugram,
' ‘ | Haryana
2. | Project area et 9.052 acres
3. | Nature of the pra]ept _ | Commercial colony
4. | DTCP license no., ? 007 dated 14.11.2007
License valid till =
Licensed area E e
License holder - .| M/s Seriatim Land & Housing Pvt. Ltd.
5. | HRERA registered/not | Not registered
registered : [ ny
6. | MOU executed on | 2&1179"2003
N ' 26 of complaint]
8. | Assured Return clause j_ er receipt of consideration of
: _ .| Rs.66,00,000/- (Rupees Sixty-Six Lac
2 /% B2 M ﬁ Developer shall give an
LAMAENLE tretum@ﬁﬁ; per sq. ft.
- per month i.e. Rs.1,36,000/- (Rupees
/| Sixty One Lac Thirty-Six Thousand
only) with effect from
6" October, 2008, on or before
7' day of every month for which it is
due upto the first 36 months after
completion of the building or till the
date the said Office Space is put on
lease, whichever is earlier.
[Page 28 of complaint]
9, Unit no. 219, 20d Floor, Tower-B
(pg. 41 of complaint)
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10.

Unit admeasuring as per SBA
dated 15.04.2009

Complaint No. 361 of 2023

2000 sq. ft. (super area)
(page 19 of complaint)

11

Space buyer agreement executed
between complainant and
respondent

15.04.2009

(pg. 36 of complaint)

12

Possession clause

r".{ =

10.1 Schedule for Possession of the
said Unit

The company based on its present plans
and estimates and subject to all just
exceptions. contemplates to complete
construction of the said Building / said

| Unit within the period of 36 months from
| the date of execution of the Space Buyer

h 5 gq,greement by the Company or Sanction

|| €laus
u (38) ot dueito failure of Allottee(s) to pay

of “Plans or Commencement

of

“|Construction whichever is later, unless
| there shall be delay or there shall be

 failure ‘due to reasons mentioned in
{11). (11.2). (11.3) and Clause

| in time the price of the said Unit along
| with’ all Jother charges and dues in
qﬂqﬁqﬁce with the schedule of

-y Wts given in Annexure I or as per
| the demands raised by the Company from

time to time or any failure on the part of
tﬂpﬁﬂntme (s) to abide by any terms or
‘conditions of this Space Buyer

- | Agreement.
| (pg. 52 of complaint)

13.

Date of sanction.nf building plans

Not on record

14.

Date of commencement of
construction

Not on record

15.

Due date of possession

15.04.2012
(calculated as 36 months from the date
of buyer’s agreement)

16.

Total consideration as per
statement of account dated

Rs.87,57,780-
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27.03.2018 at page 79 of (including BSP, EDC & IDC, Utility
complaint Charges, GST, VAT, IFMS & One-time

electricity connection charges)

17. | Amount paid by the complainant | Rs.66,00,000/-
as per statement of account dated
27.03.2018 at page 79 of
complaint

18. | Occupation certificate 16.08.2017
[page 17 of reply]

19. | Offer of constructive pussessiun 27.03.2018
age 19 of reply)

20. | Unit shifting letter from qugn 28.06.2018
to tower A being an uninte| tional | (page 21 of reply)
error/mistake 4 ‘f’ T ’:'1_

B. Facts of the complaint

3. The complainants have made the following submissions: -

[.  That relying on varibus represent#iuns and assurances given by the
respondent, the mhlplﬁnantsi bmkﬂd a ‘commercial unit under
assured return plan having 2000 sq ft. sﬁnbi' area, in the project of the
respondent named FWfEW’i@Wr 83, Gurugram by paying
an amount of Rs.66 Oﬂﬂﬂoﬁmﬂfnd final payment towards the said
booking to the mndmt auﬁ lim sgn& wa‘s acknowledged by the
respondent on 27.09.2008,

Il That after receipt of consideration, the respondent to dupe the
complainants in their net even executed MoU dated 26.09.2008 with
the complainants just to create a false belief that it will pay investment
return on down payment of Rs.66,00000/- @ rate of Rs.68/- per sq. ft
per month i.e. Rs.1,36000/- with effect from 06.10.2008 on or before
07th of every month for which it is due upto the 36 months after
completion of the building or till the date the said office space is put on
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lease, whichever is earlier. Thereafter, a unit bearing no. 219, 2nd
Floor in Tower-B, admeasuring 2000 sq. ft in the said project was
allotted to the complainants vide space buyer agreement dated
15.04.2009 for a total sale consideration of Rs.6600000/- and the
same was duly paid by the complainants in time bound manner under
assured return plan.

That the complainants wrote emails dated 10.04.2018, 26.02.2019 to
the respondent regarding the mnntlﬂy assured return which was due
since long time but respend% th ?ﬁaﬂed of replying to the above said
query send reminder Ieu;ertb . T%mg]ainents

That the respendt;nt !mafaﬂﬂ meg the obligations and with
malafide intentionﬁ-‘has collected ﬁhug&arﬂdgnt of money from the
complainants. This act on part of. Hﬁeespt&nﬂent has not only caused
huge financial losses but has also e@‘settheifemﬂy life.

That the respondent at the time of execution of MoU agreed to lease

out office space at'a minimum rental of Rs.68/- per sq. ft. per month
after completion of the eonstruction of the proposed building as per
clause 5 of the MOUy e .

That respondentwas liable to Mw& ﬂeﬂp:ﬁsessmn of the said unit
before 14.04.2012 se l’erfrem(eempl,ég&p as/per clause 10.1 of the
space buyer agreement but the builder effered possession for fit-out
on 10.03.2017 without getting Occupation Certificate and also unit
was not in habitable condition. Thereafter, on 27.03.2018, the
respondent offered constructive possession of the unit, but the unit
was again not in habitable condition.

That on 28.06.2018, the respondent raised an illegal and unjustified
demand of Rs.1300980/- through demand letter dated 28.06.2018.
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Further, as per construction status and absence of basic amenities
respondent will take more time to give physical possession.

That the builder in the last 15 years many times made false promises
for possession of the unit, whereas the current status of project is still
desolate and raw and not even 70% completed.

That respondent vide offer of possession letter dated 27.03.2018,
forcibly imposed additional EDC & IDC charges of Rs. 822700/-, utility
charges of Rs.1000000/- and [EMS deposit of Rs.250000/- upon the
complainants which is unj ustiﬁad.

That the respondent had iﬂ_eg_ﬁﬂ?”aad unjustifiably raised demand
towards VAT of Rs.69300 /- irﬁ;imlﬂaﬁun attempt to coerce and obtain
an illegal and unfauhdtd claim Mnt. \'% '\

That the cnmplﬂrlpnts wrote -many é’!ﬂ&i and letters dated
18092019, 26412019, 30062020, 1807.2020, 15.12.2020,
14.07.2021, 18.08:2022 regarqzmgﬂtha gfgqaydemand and multiple
issues but respondentinstead nfreﬂyl{@,ﬁe above said query send
reminder letters to the tnmﬁlataams

That the respondent sends a maintenance confirmation letter dated
02.01.2023 vide which the "'reﬁlponﬁeﬁt demanded maintenance
charges @127440/- for the Qerfotl -of 01,01.2023 to 31.03.2023
without having given the physical pussessiun and without the
registration of the flat which is absolutely illegal.

C. Relief sought by the complainant:
4. The complainant has sought following relief(s):

I Direct the respondent to handover possession of the unit and to

pay delay interest on amount paid at prescribed rate.
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Il Direct the respondents to pay assured return amount @136000/-
per month till 36 months after the actual physical possession date.

lll. Direct the respondent to quash the utility charge, one time
electricity connection charge, IFMS charge, VAT charges and
increase in super area.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to sectitm&;].}.[@ (a) of the Act to plead guilty or

not to plead guilty. 3’*‘ ”,.{:I-.

Reply by the respondent. - i“"“ L

The respondent has EBHW Imergomphmt by filing reply dated

25.10.2023 on the following grounds: -

(i) Thatinthe p;'_eéent complaint, the mmphﬁlaht was allotted unit no.
219, 2nd ﬂubb'.tnwer A, adﬁeﬁurhg 2000 Sq. Ft. in the project
'Floreal Towers’, located at Seﬁtorel-giﬁyrugmm Haryana. The
memorandum &Efuﬁdémrﬂnﬂnm;{he parties was executed

on 26.09.2008 and'ﬂtesﬁic eement between the parties
took place ﬂ 4.2009 vﬁﬁmtuse 10.1 of the buyer
agreement, fﬁn& to hand over the
possession within a period of 36 months from the date of execution
of buyer's agreement.

(i) That thereafter, several obstructions had taken place which
hampered the pace of the construction wherein in the year, 2012
on the directions of the Hon'ble Supreme Court of India, the mining
activities of minor minerals (which includes sand) were regulated.

The Hon'ble Supreme Court directed framing of Modern Mineral

Concession Rules. Reference in this regard may be had to the
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judgment of “Deepak Kumar v. State of Haryana, (2012) 4 SCC 629",
The competent authorities took substantial time in framing the
rules and in the process the availability of building materials
including sand which was an important raw material for
development of the said project became scarce in the NCR as well
as areas around it. Further, the respondent was faced with certain
other force majeure events including but not limited to non-
availability of raw material due to various stay orders of Hon'ble
Punjab & Haryana High Co

) d National Green Tribunal thereby
stuppingfregulating ;he % | itles brick kilns, regulation of
the construction’ andqé ' P _ activil:les by the judicial
authorities in/ WR* on am th%: environmental conditions,

restrictions dnlu@ge of wate;:,#s. It i@nent to state that the
National Green Tribunal in gseﬁrai cases’ ﬁelated to Punjab and
Haryana had stayed mining aperaﬁous including in 0.A No.

171/2013, wherein vide order dated 02.11.2015 mining activities
by the newly allutté&ﬂﬂﬁlnﬁ&ﬁtﬁﬁé& by the state of Haryana was
stayed on thq‘(amunq R hgm orders inter-alia continued
till the year ﬁﬂﬁ.@‘&j e mining operations
were also passadby tha*lﬂu,\rble,,l-l@,ﬁpﬁrtand the National Green
Tribunal in Punjab and Uttar Pradesh as well. The stopping of
mining activity not only made procurement of material difficult but
also raised the prices of sand/gravel exponentially. It was almost 2
years that the scarcity as detailed above continued, despite which
all efforts were made and materials were procured at 3-4 times the
rate and the construction continued without shifting any extra
burden to the customer. That the above said restrictions clearly fall
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(iii)

(iv)

within the parameter “reasons beyond the control of the
respondent as described under of clause 11.1 of the buyer
agreement.

That during that time, a writ petition was filed in the Hon'ble High
Court of Punjab and Haryana titled as “Sunil Singh vs. Ministry of
Environment & Forests Parayavaran" which was numbered as
CWP-20032-2008 wherein the Hon'ble High Court pursuant to
order dated 31.07. 2012 impaaeda blanket ban on the use of ground
nd adjoining areas for the purposes

of construction. That nﬂ]: as i the abovementioned orders by
the High Court, theentirem work in the Gurgaon region
came to stand still as the water is one of the essential parts for
construction. 'Bhat in light of th order ﬁassad by the Hon'ble High
Court, the r&iﬁopdent had ‘tu ﬂrrﬁhge and procure water from
alternate suumes which w;-re t‘&r T _p‘a ﬂe construction site. The
arrangement “M | Wrequired additional time
and money Whichu}?é;li& _ﬁ'{tﬂé ged delay and further as per
necessary requirements S‘l::.-P@vaswagmmd to be setup for the
treatment of the procured water before -ﬂiéusage for construction
which further resulted in the alleged delay.

That orders passed by Hon'ble High Court of Punjab and Haryana

wherein the Hon'ble Court has restricted use of groundwater in
construction activity and directed use of only treated water from
available sewerage treatment plants. However, there was lack of
number of sewage treatment plants which led to scarcity of water
and further delayed the project. That in addition to this, labour

rejected to work using the STP water over their health issues

Page 9 of 35



HARERA

& GURUGRAM Complaint No. 361 of 2023

(v)

(vi)

(vii)

because of the pungent and foul smell coming from the STP water
as the water from the S.T.P" s of the State/Corporations had not
undergone proper tertiary treatment as per prescribed norms.

That on 19.02.2013, the office of the executive engineer, HUDA
Division No. II, Gurgoan vide memo no. 3008-3181, had issued
instruction to all developers to lift tertiary treated effluent for
construction purpose for Sewerage Treatment plant Behrampur.
Due to this instruction, the rupnudent company faced the problem
of water supply for a pe'rfi d of eral months as adequate treated

obtained by ﬂ'le res;:dmﬂm’h f‘ﬁ.ﬁﬁ.@l? and constructive
possession of the unit was offered’ to. j;he complainants on
27.03.2018 and thereafter, another letter dated 28.06,2018 was
sent to the complainants éinﬁnﬁng‘f them about the pending dues
and outstanding amount of the Wd returns and it was
understood that sinca:b&aﬁhraﬂﬂlng amount to be paid on behalf
of the compl unt of the assured returns,
the same sh b&aﬁiukrm K&i&nm were requested to
make the halam:b pa,ymer{ sn tliat tﬂe complainant take the
possession of the unit in question.

That the complainants had initiated insolvency proceedings before
the Hon'ble National Company Law Tribunal, Delhi, titled as “Rajan
Mayor vs Orris Infrastructure Pvt Ltd", having case no. (IB)-423 of

2017, wherein the complainant filed the said petition on same line
and prayer as that of the present complaint before this Authority
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and therefore, the present complaint is barred by the principles of

res-judicata.

(viii) That the complainant has settled the matter with the respondent

(ix)

(x)

(xi)

vid settlement deed dated 14.11.2017 wherein the complainant has
already accepted amount of Rs.13,46,400/- as full and final
settlement and withdrew the company petition before the NCLT
and therefore, the complainant is barred to proceed with the
present complaint. TN

That this Authority lamiMintnn to entertain the present
complaint as the unit.allbifﬁii’ﬁi?'the_ complaint was under assured
return scheme and the,i'sfﬁi:g'lv, ﬁlg,-:;j_atﬁrfalls under the Banning of
Unregulated Deposit Schemes Aet, 2019,

That the respondent company cannot be made liable for the delay.
As per clausﬂh;iiﬁ;[ uf_thl:i sj:iacafé buyer’s _ﬁl;‘eement which clearly

states that rﬁﬁoﬁde&t skﬂilbé[eniitjg@{ﬁ extension of time for
delivery of pnssdsﬁaii-of.thg_;sgﬁ-pj‘q-iﬁiﬁés if such performance is
prevented or delayed du& tmhdlbdﬁs as mentioned therein, The
answering respondent hﬁ'-'w-'in-amrmce with the terms and
conditions of the buyer's agreement executed between the parties
on their own free will. That the complainant was duly informed
about the schedhle'uf possession as per clauses 10.1 of the buyer’s
agreement entered into between the complainant and respondent.
That there was a change in the zoning plan due to which the land
owner company, ie, Seratum Land and Housing Pvt Ltd
("Seratum”) had sent a letter regarding the approval from Director
General Town and Country Planning Haryana vide letter dated

14.03.2014 wherein it was also requested grant of occupation
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(xii)

certificate and to deposit compounding charges as per prevailing
policies. On 22.05.2015 a letter from DTCP, Haryana was received
by the Seratum wherein the amount of the compounding fees was
informed and vide letter dated 06.09.2014, Seratum informed
DTCP regarding payment of the requisite fees along with the
details. Again, the respondent as well as Seratum vide letters dated
17.11.2014 and 21.04.2016 respectively requested for grant of
occupation certificate but the same was issued by the statutory
authority on 16.08.2017, ﬁ'" A5

That it is submitted thaf" : 'wise the complainant cannot
invoke the junsd{sﬂan af*’tﬂe\:lfiqn_‘bl;)uthnriry in respect of the
unit allotted t&«the complainant, équchlly when there is an

arbitration clause 49 provided in the Space buyer agreement,

whereby all orany disputes arising out of or touching upon or in
relation to the terms of the said agreement or its termination and
respective rights ahd‘bhﬂgjl_gu;ﬁ.--lﬁ' to'be settled amicable failing
which the sameis td‘be.édttléﬂ&ﬁ:i_‘&ﬁ:gﬁarbitratiun. Once the parties
have agreed tto have a ut by an Alternative
Dispute Redrgsél Fu&ﬂtgﬂ licﬂun of this Hon'ble

Authority, is misconceived, erroneous and misplaced.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submission

made by the parties.
Jurisdiction of the authority
The respondent raised a preliminary submission/objection that the

authority has no jurisdiction to entertain the present complaint. The
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objection of the respondent regarding rejection of complaint on ground
of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the
present complaint for the reasons given below.
El  Territorial jurisdiction

8.  As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugrauhshall be entire Gurugram District for
all purpose with offices s:tuamﬁ"ﬁfﬁurugram In the present case, the
project in question is slmmﬁm the planning area of Gurugram
District, therefore I:hbﬁ'atﬂ.'h ority has.i mple!e territorial jurisdiction to
deal with the presﬂhtcgﬁplhint.i -5"' \‘r.,.f‘;,\
EIl  Subject mlﬁelzﬁurlsdlctinn M k.u ¢ "‘

9. Section 11(4)(a) bﬁtﬂe Act, 2{11 ' p Vrﬁle@ ﬂ'}ﬁ the promoter shall be
responsible to mqﬁoheqs aﬁpT sale Section 11(4)(a)

y' .&‘*

is reproduced as he@ﬁadﬂr

Section 11....(4) The prométer shall< " 7’

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this nr!.ﬁ and regulations made
thereunder :g; the allottees a ﬁ nt for sale, or to
the associa ' p I the conveyance
of all the nmmmts. plats or Pnﬂdlm as the case may be, to the
allottees, orthe gammon armtﬁe association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

10. So, in view of the provisions of the Act quoted above, the authority has

& oo e

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
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which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage,

Findings on the objections raised by the respondent.

F.1.  Objection regarding maintainability of complaint.

The respondent vide its reply dated 25.10.2023 contented that the
present complaint is not maintainable as the complainants had
previously approached the NCLT for payment of the dues, but the
matter was settled between the parties vide settlement deed dated
14.11.2017, wherein the cn : af ._ & withdrew their complaint on
settlement of dues, Hn::rwrs.e;n.lmevr;'{ét or co!
on record as well as submissic "

ering the documents available
nad ‘hxa'giglparties. it is determined

that the setﬂemeqf@‘&éﬁeﬁhw{l M@n'? was not a full and final
settlement and whs without prejudice ﬁo 'ftﬁe respective claims,
contentions and ﬁights of the paﬁea In view of the above, the
contention/objection #_r@p&]dqnt stands rejected.

F.Il Objection regar&i_iimgﬁnﬂa!ﬂagtk{nﬁrﬁch of agreement for non-
invocation of arbitration. REGY,

LN
T 5 ol ek

-

mplaint.is not maintainable for

The respondent itt’,@ that
the reason that Hﬂe&l&l tains &
refers to the dispute resolution mechanism ta beadopted by the parties
in the event of any dispute and the same is i'eproduced below for the

s ‘an/ arbitration clause which

ready reference:

'35. Dispute Resolution by Arbitration
"All or any disputes arising out of or touching upon or in relation to the
terms of this Space Buyer Agreement including the interpretation and
validity of the terms thereof and the respective rights and obligations of the
parties shall be settled amicably by mutual discussion failing which the
same shall be settled through arbitration. The arbitration proceeding shall

Page 14 of 35



13.

14.

HARERA

® GURUGRAM Complaint No. 361 of 2023

be governed by the Arbitration & Conciliation Act, 1996 or any statutory
amendments/modifications thereof for the time bring in force. The
arbitration proceedings shall be held at the corporate office of the
Company alone at Gurgaon stated hereinabove by a Sole Arbitrator who
shall be nominated by the Company. The Allottee hereby confirms that
he/she shall have no objection to this appointment. The courts at Gurgaon
alone and the Punjab & Haryana High Court at Chandigarh alone shall
have the jurisdiction in all matters arising out of/touching and/or
concerning this Space Buyer Agreement regardless of the place of execution
of this Space Buyer Agreement which is deemed to be at Gurgaon”.

The authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
0 ﬂ'lat section 79 of the Act bars the
jurisdiction of civil courts ﬁw matter which falls within the
purview of this authmﬂb,nﬂr tﬂé&@l E@a\k Appellate Tribunal. Thus,

the intention to rem[er such ﬂ@n‘gg\' as. noﬁxarbitrahle seems to be
clear. Also, section 88 of the Act says that the provisions of this Act shall

buyer's agreement as it may her'

be in addition to and not in defngaﬂun' of the provisions of any other
law for the time being.in force. Further, the authority puts reliance on
catena of judgments of the Hon'ble Supreme Court, particularly
in National Seeds Camoﬁumwwm Madhusudhan Reddy &
Anr. (2012) 2 SCC 506, g; een held that the remedies
provided under tlﬁ é Mwﬁ; ct?a& in addition to and not
in derogation of the other laws in foree, cmsequently the authority
would not be bnundfa‘r&t‘er pafti}!sfu ai‘bimiibn even if the agreement
between the parties had an arbitration clause.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,

Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements between the complainant
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and builder could not circumscribe the jurisdiction of a consumer, The

relevant paras are reproduced below:

"49. Support to the above view is also lent by Section 79 of the recently
enacted Real Estate (Regulation and Development) Act, 2016 (for short
“the Real Estate Act”). Section 79 of the said Act reads as follows:-

"79. Bar of jurisdiction - No civil court shall have jurisdiction to

entertain any suit or proceeding in respect of any matter which

the Authority or the adjudicating officer or the Appellate

Tribunal is empowered by or under this Act to determine and

no infunction shall be granted by any court or other authority

in respect of any action taken or to be taken in pursuance of

any power conferred by or under this Act.”
It can thus, be seen that the said provision expressly ousts the jurisdiction
of the Civil Court in respect of any matter which the Real Estate Regulatory
Authority, established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1) of Section 71 or the
Real Estate Appellant Tribunal established under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to a large extent,
are similar to the disputes falling for resolution under the Consumer Act.
56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”

15. While considering the issue of maintainability of a complaint before a
consumer furum,_lpjm.lﬁmissidh in_the fact of an existing arbitration
clause in the builder E_uyerfégn;léﬁmént‘;l the Hon'ble Supreme Court in
case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision
petition no. 2629-30/2018 in civil appeal no. 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement of NCDRC
and as provided in Article 141 of the Constitution of India, the law
declared by the Supreme Court shall be binding on all courts within the
territory of India and accordingly, the authority is bound by the
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aforesaid view. The relevant para of the judgement passed by the
Supreme Court is reproduced below:

"25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act,
1996 and laid down that complaint under Consumer Protection Act being
a special remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application. There is
reason for not interjecting proceedings under Consumer Protection Act on
the strength an arbitration agreement by Act, 1996. The remedy under
Consumer Protection Act is a remedy provided to a consumer when there
is a defect in any goods or services. The complaint means any allegation in
writing made by a complainant has also been explained in Section 2(c) of
the Act. The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap and a quick remedy has been
provided to the consumer which is the object and purpose of the Act as

noticed above.” . ,
Therefore, in view of the above judgements and considering the

provisions of the Act, I,ihe authority is of the view that the complainants
are well within rigﬁ't t;o seek a séfscilul rﬁﬁmﬂ_g ::él?l}ailable in a beneficial
Act such as the Consumer Protection Actand RERA Act, 2016 instead of
going in for an arbitration, Her Mesitatinn in holding that
this authority has the reﬁtrlsftejﬁis'ﬂicﬂun to entertain the complaint
and that the dispute does not require to be referred to arbitration
necessarily. In the light of the above-mentiohed reasons, the authority
is of the view that the objection of the réspandent stands rejected.

F.1II Objection regarding the project being delayed because of force
majeure circumstances.
The respondent-promoter has raised the contention that the

construction of the project has been delayed due to force majeure
circumstances such as orders/restrictions of the NGT as well as
competent authorities, High Court and Supreme Court orders, shortage

of labour force in the NCR region, ban on the use of underground water
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for construction purposes, heavy shortage of supply of construction
material etc. However, all the pleas advanced in this regard are devoid
of merit. First of all, the possession of the unit in question was to be
offered by 15.04.2012. Hence, events alleged by the respondent do not
have any impact on the project being developed by the respondent.
Moreover, some of the events mentioned above are of routine in nature
happening annually and the promoter is required to take the same into
consideration  while [aunchmg the project. Thus, the
promoter/respondent cannuE. lI::;ue ,gxi_w.ren any leniency on based of
aforesaid reasons and it is a well settled principle that a person cannot

LA ")
|+’t N

take benefit of his own wrong.© - - 1”\- “,

Findings on the remf;nughbﬁytﬁe’ mmphlhants

G.L Direct the respondent to handwpnssﬂon of the unit and to pay
delay interest on amount paid at prescribed rate.

G.II Direct the respondents to pay assured return amount @136000/-
per month till 36 months after the actual physical possession date.

In the present cumplaint. the cum;:!qinants,intend to continue with the

project and are seeking delay anSE§SI¢thﬂges as provided under the
proviso to section 18(1) of the MS‘EC 18(1] prawso reads as under.

"Section 18. ggll nd
18(1). If the p rfa Eﬁ

an apartment, plet, or bu;ldtm, D

meded rhat u?h‘érek‘lrn af.'arte’e Eoe/s not ‘fnr.eﬁd m withdraw from the

project, he shall be paid, by the promoter, interest for every month of delay,

till the handing over of the possession, at such rate as may be prescribed."
Clause 10.1 of the space buyer’s agreement dated 15.04.2009 provides

for handing over of possession and is reproduced below: -

10.1 Schedule for Possession of the said Unit

“The company based on its present plans and estimates and subject to all just
exceptions. contemplates to complete construction of the said Building / said
Unit within the period of 36 months from the date of execution of the Space
Buyer Agreement by the Company or Sanction of Plans or Commencement of
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Construction whichever is later, unless there shall be delay or there shall be
failure due to reasons mentioned in Clauses (11.1). (11.2). (11.3) and Clause
(38) or due to failure of Allottee(s) to pay in time the price of the said Unit
along with all other charges and dues in accordance with the schedule of
payments given in Annexure | or as per the demands raised by the Company
from time to time or any failure on the part of the Allottee (s) to abide by any
terms or conditions of this Space Buyer Agreement.”

20. Atthe outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement and application, and the

o

complainant not being in defaul
agreement and compliance M}ﬂtﬁégll provisions, formalities and
documentation as p;éscﬁbgd%gr the pmmoter The drafting of this
clause and mcurpﬁmti,dn of such wﬁd! mt,.é{e not only vague and
uncertain but so J‘leé\?ly Inadad In’f#)o;:r 0 E_z‘eprnmuter and against
the allottee thaﬁEggh ,a"rsmgle Fe ult ¢ nhql allottees in fulfilling
‘?s gé'ggﬁpbd by the promoter may

make the possession dau!éf _axjtfq;*fhe purpose of allottee and

. under any provisions of this

formalities and ducumnt{tlnns

the commitment datg for hand;_nggiwe: possession loses its meaning.
The mcurporatioﬁ-uﬁism:h dﬂﬁiﬂmeﬁw developer agreement by
the promoter is Lu_z_;_t;vtp evade i!ie-i_gabﬂi!}r%tam'irds timely delivery of
subject unit and to deprive the allottees of their right accruing after
delay in possession. This is just to comment as to how the builder has
misused its dominant position and drafted such mischievous clause in
the agreement and the allottees are left with no option but to sign on

the dotted lines.
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Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at
prescribed rate of interest. Proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the handing over
of possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules, Rule 15 has been reproduced as

under: -

Rule 15. Prescribed rate 0 to section 12, section 18

and sub-section (4) and's n.(7) of s

(1)  For the pu ;@e o}*___. viso to'seetion-12; section 18; and sub-
sections (4) and (7)vof section 19, the Vinterest at the rate
prescribed” shall be Hleﬂube Bank of imﬂﬁ highest marginal cost
of lending rate +2%.:

Provided that in case’theswm Bank oﬂndia mm;gmaf cost of lending
rate (. MC!.Rj is not in use, it shail be replaced by such benchmark
lending rateswhich the State Bank oﬂn}ﬁa may fix from time to time
for lending to the general public. ‘

The legislature in itécwsdmciqjhﬂaub"wdjnate legislation under the
£G
provision of rule 15 of theTuIas.jlas-d'efermined the prescribed rate of

interest. The ratg»é ﬁrﬂoﬁ R faby the legislature, is

reasonable and if the said mke B,follnv?q-tuﬂwgrd the interest, it will
ensure uniform practicé in all tﬁ;\ Cases. =

Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date ie., 27.03.2024 is 8.85%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 10.85%.
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24. The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottees, in case of default. The

relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose q{;m;s clause—

(i) the rate of interest cha g from the allottee by the promaoter,
in case of default, shall al to the rate of interest which the
promoter shall be liable e allottee, in case of default;

(if)  the interest paynb!e byt pramam to the allottee shall be from
the date the promater r? ived the amount or any part thereof till
the date the amotnt Mﬁqrﬁﬁﬁ and interest thereon is

refunded;and the interest payable by ttee to the promoter
shall be ﬁﬂm the date the allottee c fn payment to the
promotertillthe date it is paid;™ .

25. Therefore, intergmri the delay W ) eqpf@f& pe complainants shall
be charged at, t'h'b F“Mb raté ie, 10.85% by the
respundent/prumuhr W;Fﬂch me i “a;*”is being granted to the
complainants in case of’ﬂel{f)ﬂedﬂﬁsﬁe'}ﬂm charges.

G.II Direct the respondentto payassured return amount @136000/-
per month till 36 months after the actual m possession date.

26. The complainants are seeking payment of the balance assured return
which have been .pﬁfcll upto Noveriber 2017 while as per MoU clause 2,

the respondent is required to pay assured return upto the first 36

months after completion of the building or till the date of leasing out of
the unit, whichever is earlier. Since the unit is not yet put on lease and
hence, the respondent is required to make the payment of assured
return till date.
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However, the counsel for the respondent has submitted that the
complainants have approached NCLT in 2017 for payment of dues, but
the matter was settled between the parties vide settlement deed dated
14.11.2017, wherein the complainants withdrew their complaint on
settlement of dues. Although the OC of the unit has been obtained on
16.08.2017 and possession of the unit was offered on 27.03.2018.

As per clause 2 of MOU, the respondent was liable to pay investment
return at the rate of Rs.68/- penéq h per month i.e., Rs.1,36,000/- with
effect from 06.10.2008, upto | thefirst 36 months after completion of the
building or till the said office 1'}:_': lé"iaaqed out by the developer to the
lessee, whichever js  earlier. ,-ﬁlﬂuag 2 af the memorandum of
understanding stipulates thats= =+~

2. Afeer receiptof full consideration of Rs. 66, ﬂﬂ,ﬂﬂﬂf (Rupees Sixty Six
Lac only) the ﬂew!upersbﬂﬂgiwa investmentreturn @ 68/- per
sq. ﬁ.perman:hi.a HE.J,SE /- (Rupees Sixty One Lac Thirty-Six

Thousand only) fron w;z 08, on or before

7th day of eve vhich it e first 36 months

after cnmpleu b nte the said Office

Space is put on .'em whic _'.
It is pleaded by the cumplafnanrs&halﬁfe respundent has not complied
with the terms a@;lg:ongﬁ ?{ Eﬁi }i (?eement. Further, the
settlement agreement dated 14.11.2017 as upto the point of pending

assured return till November 2017 and the settlement was without

prejudice to the claims of the parties. The respondent has submitted
that the Authority has no jurisdiction to entertain the present complaint
as the unit allotted to the complainants was under assured return
scheme and therefore, the matter falls under the Banning of
Unregulated Deposit Schemes Act, 2019 (hereinafter referred to as the
BUDS Act, 2019). But that Act does not create a bar for payment of
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assured returns even after coming into operation and the payments
made in this regard are protected as per section 2(4)(iii) of the above-
mentioned Act. Further, an MOU can be considered as an agreement for
sale interpretating the definition of the agreement for “agreement for
sale” under section 2(c) of the Act and broadly by taking into
consideration the objects of the Act. Therefore, the promoter and
allottees would be bound by the obligations contained in the
memorandum of understanding and the promoter shall be responsible
for all obligations, respnnsubl}m and functions to the allottee as per
the agreement for sale exeautdnf}nfﬁf’mthem under section 11(4)(a) of
the Act. An agreement ﬂemgghts and liabilities of both the
parties i.e., proma{el! and ﬂieﬂi‘uﬂées “and. Pnarks the start of new
contractual reladbﬁﬁip between ﬂiem Tlhs“"ﬁntractual relationship
gives rise to ﬁﬁﬁre agreerhem!s and 'transactions between them.
Therefore, different kinds nf?paj;fmglnt ﬁlﬁﬁ:ﬁr& in vogue and legal
within the meaning of the hgnee_me;ﬁ.ﬁ sa‘l& 'bne of the integral parts
of this agreement is the transaction of assured return inter-se parties.
The “agreement for sale™after coming into force of this Act (i.e., Act of
2016) shall be in ﬁaépmsmﬁe&oim as phr«rufbs but this Act of 2016
does not rewrité the “agreement” : entered between promoter and
allottees prior to coming into force of the Act as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Union of India & Ors., (Writ Petition No. 2737 of
2017) decided on 06.12.2017. Since the agreement defines the buyer-
promoter relationship therefore, it can be said that the agreement for
assured return between the promoter and allottees arises out of the

same relationship. Therefore, it can be said that this authority has
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30.

complete jurisdiction to deal with assured return cases as the
contractual relationship arise out of agreement for sale only and
between the same parties as per the provisions of section 11(4)(a) of
the Act of 2016 which provides that the promoter would be responsible
for all the obligations under the Act as per the agreement for sale till the
execution of conveyance deed ofthe unitin favour of the allottees. Now,
three issues arise for consideration as to:

i.  Whether authority is mthin ‘the jurisdiction to vary its earlier
*-..-r Al

stand regarding assur

rn due to changed facts and
circumstances. # %’5&"‘

ii.  Whether the authority is mmpq;_e_nt_.tpqlluw assured returns to
the allottees in pre-RERA cases, after the Act of 2016 came into

operation, |~ |
iii.  Whether the Act of 2019 bars pa}rment ofmsured returns to the
allottees in hﬁe‘-RERA cases ‘f ‘o

While taking up ﬂl’&“c&’gw Mjﬂnr Vs. M/s Landmark
Apartments Pvt. Ltd. (E‘omyfaﬁt nd_,JAﬂ of 2018), and Sh. Bharam
Singh & Anr. Vs.,a{fﬂnetﬁn WE WM (complaint no 175 of
2018) decided umﬁ'ﬂ&ﬂﬂ.Z@l 8 and ;.?Jl ﬁZﬁlB respectively, it was held
by the authority that it has no jurisdiction to deal with cases of assured
returns. Though in those cases, the issue of assured returns was
involved to be paid by the builder to an allottee but at that time, neither
the full facts were brought before the authority nor it was argued on
behalf of the allottee that on the basis of contractual obligations, the
builder is obligated to pay that amount. However, there is no bar to take
a different view from the earlier one if new facts and law have been

brought before an adjudicating authority or the court. There is a
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doctrine of “prospective overruling” and which provides that the law
declared by the court applies to the cases arising in future only and its
applicability to the cases which have attained finality is saved because
the repeal would otherwise work hardship to those who had trusted to
its existence. A reference in this regard can be made to the case of
Sarwan Kumar & Anr Vs. Madan Lal Aggarwal Appeal (civil) 1058 of
2003 decided on 06.02.2003 and wherein the Hon'ble Apex Court
observed as mentioned above. Sannaw a plea raised with regard to
maintainability of the cump]a@‘fn, j:he face of earlier orders of the
authority in not tenable. The" auth

earlier one on the h;si_s 6?‘ fac ddaw.and the pronouncements
made by the apex anﬁ‘pof tﬁwﬁﬁiﬂs n ﬁﬁ\QI settled preposition of
law that when paymlent of assured rﬁmrns is part and parcel of builder
buyer’s agreement {maybe there is a.ctau‘m in l:]iat document or by way
of addendum , memeorandum of tmdé;rstmﬁing or terms and conditions
of the allotment of aif{m‘itj,"_ﬁm t!le Builder is liable to pay that amount
as agreed upon and can't take‘ﬁ?p’lvéim'ét it is not liable to pay the
amount of assured m.. M eement for sale defines the
builder-buyer rel!ti RII Rﬂ at the agreement for
assured returns betwbem the p{émptef and allétee arises out of the
same relationship and is marked by the original agreement for sale.

<an take different view from the

Therefore, it can be said that the authority has complete jurisdiction
with respect to assured return cases as the contractual relationship
arise out of the agreement for sale only and between the same
contracting parties to agreement for sale. In the case in hand, the issue
of assured returns is on the basis of contractual obligations arising
between the parties. Then in case of Pioneer Urban Land and
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Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ Petition
(Civil) No. 43 of 2019) decided on 09.08.2019, it was observed by the
Hon'ble Apex Court of the land that “...allottees who had entered into
‘assured return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the time of execution of agreement, the
developer undertook to pay a certain amount to allottees on a monthly
basis from the date of execution q@agreement till the date of handing over
of possession to the allottees™, Im?ﬁ.lrther held that ‘amounts raised
by developers under assured i‘fE['ul’h schemes had the “commercial
effect of a borrowing? mwh».beﬁmeﬂlear from the developer’s annual
returns in which the amount raised was shown as "commitment
charges” under M‘head "ﬁuancia}‘-l:asts M@ result, such allottees
were held to be er&m! m'editti‘ l'.]:l"lﬂ1 &é"’rﬂ!eanmg of section 5(7)
of the Code” ml:lwhrig its hez{tm ’?inf hot:,ﬁs of accounts of the
promoter and for thas pﬂmmgi nﬂJn‘E ‘tax. Then, in the latest
pronouncement on this asp:ett It:égéyaypee Kensington Boulevard
Apartments We{furquppclﬂié;rwm vs. NBCC (India) Ltd. and
Ors. (24.03.2021-5C): MANU/ 'SC/0206 /2021, the same view was
followed as taken earlier in |the case of Pioneer Urban Land
Infrustructure!.d&dnr with rEgard to the allottees of assured returns
to be financial creditors within the meaning of section 5(7) of the Code.
Then after coming into force the Act of 2016 w.ef 01.05.2017, the
builder is obligated to register the project with the authority being an
ongoing project as per proviso to section 3(1) of the Act of 2017 read
with rule 2(1)(o) of the Rules, 2017. The Act of 2016 has no provision
for re-writing of contractual obligations between the parties as held by
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31.

32.

the Hon'ble Bombay High Court in case Neelkamal Realtors Suburban
Private Limited and Anr. v/s Union of India & Ors., (supra) as quoted
earlier. So, the respondent/builder can't take a plea that there was no
contractual obligation to pay the amount of assured returns to the
allottee after the Act of 2016 came into force or that a new agreement
is being executed with regard to that fact. When there is an obligation
of the promoter against an allottees to pay the amount of assured
returns, then he can’t wriggle out from that situation by taking a plea of
the enforcement of Act of 201¢ UDS Act, 2019 or any other law.

It is pleaded on behalf nfresgg:
Unregulated De;msipﬁi;i;wmg-ﬁ# ml‘iﬁgme into force, there is bar
for payment of assdﬁﬁ.-fémhﬁéﬁ*ﬁﬁﬁllb‘l‘@hut again, the plea taken
in this regard is devoid of merit. Section 2(4) of the above mentioned
Act defines the word ' deposit’ as an amount of money received by way
of an advance or loan ar in any other famfﬁhﬁy deposit taken with a
promise to return whé{rﬁ“e:\?:ﬁgr akggﬁaﬁfnkﬁﬁ!ﬁd or otherwise, either in

cash or in kind or in the T&ﬂf@ﬁﬁ'@ﬁ-&ﬁ;ewice, with or without any

benefit in the fan@f ters gt?uFﬁr ﬂﬁny other form, but does
not include: i1 _:"'.‘ ' "I A Ve

i anamount received inthe course of, orfor the purpose of, business
and bearing a genuine connection to such business including—

ii.  advance received in connection with consideration of an
immaovable property under an agreement or arrangement subject
to the condition that such advance is adjusted against such
immovable property as specified in terms of the agreement or
arrangement.

ilder that after the Banning of

A perusal of the above-mentioned definition of the term ‘deposit’ shows
that it has been given the same meaning as assigned to it under the
Companies Act, 2013 and the same provides under section 2(31)
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includes any receipt by way of deposit or loan or in any other form by a
company but does not include such categories of amount as may be
prescribed in consultation with the Reserve Bank of India. Similarly rule
2(c) of the Companies (Acceptance of Deposits) Rules, 2014 defines the
meaning of deposit which includes any receipt of money by way of
deposit or loan or in any other form by a company but does not include.

i, as a advance, accounted for in any manner whatsoever, received
in connection with consideration for an immovable property

ii.  asan advance received anqﬂas aﬂuwed by any sectoral regulator
or in accordance with dire :

So, keeping in view the ah,pvé fien _provisions of the Act of 2019
and the Companies Aefﬁﬂﬁ,, Iﬁ;&wwbﬁéegn as to whether an allottee is
entitled to assuredsﬂrﬁums irrammhere«f@has deposited substantial
amount of sale meraﬁun agal he aumﬁent of a unit with the
builder at the ti oniﬁng;uﬁirn edim;eﬁr'ﬁ:éreaﬂer and as agreed
upon between them.

The Government nﬁlndlﬂ aqgtteﬂ tdk,ﬁnﬁing of Unregulated Deposit
Schemes Act, 2019 to provide for'a' comprehensive mechanism to ban
the unregulated deposit. scherqjes. other than deposits taken in the
ordinary course of &sln&s riﬂ to pr&&t the interest of depositors
and for matters connected t thgre\ﬁth urjnﬁdpntdl thereto as defined in
section 2 (4) of the BUDS Act 20 19 mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are adjusted

against such immovable property as specified in terms of the agreement
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or arrangement do not fall within the term of deposit, which have been
banned by the Act of 2019.

Moreover, the developer is also bound by promissory estoppel. As per
this doctrine, the view is that if any person has made a promise and the
promisee has acted on such promise and altered his position, then the
person/promisor is bound to comply with his or her promise. When the
builders failed to honour their commitments, a number of cases were
filed by the creditors at differentiforums such as Nikhil Mehta, Pioneer
Urban Land and Infrastn.t'l'f,“ J
government to enact the Bann f :
20190n31.07.2019 in pursuant‘-'th*ﬁiaﬁcnﬁing of Unregulated Depusnt
Scheme Ordinance, 2018. However, the moot question to be decided is
as to whether the;;séhdines floated earlier by ti{iefliuilders and promising
as assured returns.on the basis of alfonuéat of units are covered by the

abovementioned Act dr not. A ﬁmﬂar asﬁ;@ for consideration arose
before Hon'ble RERAM};‘MQQ&_@B aaagmautam VS Rise Projects
Private Limited [RERA"B&&QMW where in it was held on
11.03.2020 that arbuudem lm‘b!g tapaymnthbr assured returns to the
complainant till ﬂus&e&s:m bf%uﬁbéﬁpa&nenm stands handed
over and there is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has the
same meaning as assigned to it under the Companies Act 2013, as per
section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In pursuant to
powers conferred by clause 31 of section 2, section 73 and 76 read with
sub-section 1 and 2 of section 469 of the Companies Act 2013, the Rules
with regard to acceptance of deposits by the companies were framed in
the year 2014 and the same came into force on 01.04.2014. The
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definition of deposit has been given under section 2 (c) of the above-
mentioned Rules and as per clause xii (b), as advance, accounted for in
any manner whatsoever received in connection with consideration for
an immovable property under an agreement or arrangement, provided
such advance is adjusted against such property in accordance with the
terms of agreement or arrangement shall not be a deposit. Though there
is proviso to this provision as well as to the amounts received under
heading 'a’ and ‘d’ and the amomthecpming refundable with or without
interest due to the reasons th,

hi _'mepany accepting the money does
not have necessary permuﬂd%#ﬁfﬁ:myal whenever required to deal
in the goods or pmparﬁe% er the money is taken, then
the amount receivﬂﬁishdll be m’m be adeposit under these rules
however, the same are not applicab‘l&m the ﬁsé in hand. Though it is
contended that there is no necesﬁry{bemisgmn or approval to take the
sale consideration as advance and would be considered as deposit as
per sub-clause 2(xv)(b) but the plea;adxrmced in this regard is devoid
of merit. First of all, thereis eﬁtltﬂnjﬁau"se to section 2 (xiv)(b) which

provides that unles ally.e gd under this clause, Earlier, the
deposits recewecﬂb}gthe es.or Jbui‘ders as advance were
considered as depos;lm bul;Jw EF{ 2%5&2&16, ~1pwas provided that the
money received as such would not be dep051t unless specifically
excluded under this clause. A reference in this regard may be given to
clause 2 of the First schedule of Regulated Deposit Schemes framed
under section 2 (xv) of the Act of 2019 which provides as under:-

(2) The following shall also be treated as Regulated Deposit Schemes
under this Act namely:-
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(a)  deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(b)  any other scheme as may be notified by the Central Government
under this Act.

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of
assured returns for a certain ﬁ 1. So, on his failure to fulfil that
commitment, the allottee haac;ﬁa;'@‘t to approach the authority for
redressal of his grievances by day of filinga complaint.

The builder is Iiahlﬂﬁ:p_ay tha:!:gndyﬁi as igmgd upon and can't take a
plea that it is not_ﬁgﬁé'lg’tu pay the' aﬁi}unt ﬁl' ﬁst;red return. Moreover,
an agreement deﬁnﬁ the bni}?lénfb%v%;glé:@%hip. So, it can be said
that the agreemé_hi;l:fér assured relj.ln_i}s between the promoter and
allotee arises out nﬁt;_h?ﬁaﬁl_e Eeliﬁt*fw*ﬂﬂdﬁ marked by the original
agreement for sale, . L II_":;' fl,;._i}‘;'r-

The authority under this A&W?‘ggulating the advances received
under the prujectfj__anﬂ its tmribﬁ o@ﬁr ﬁsﬁ'bc_ts.ﬁu, the amount paid by
the complainants to the ht.tildendls-.ahrsg;ﬂ_at;ed deposit accepted by the
latter from the “former ":ig'a&:gt- ‘the immovable property to be
transferred to the allottee later on. If the project in which the advance
has been received by the developer from an allottee is an ongoing
project as per section 3(1) of the Act of 2016 then, the same would fall
within the jurisdiction of the authority for giving the desired relief to
the complainant besides initiating penal proceedings.

A7
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41. The authority further observes that now, the proposition before the
Authority whether an allottee who is getting/entitled for assured return
even after expiry of due date of possession, is entitled to both the
assured return as well as delayed possession charges?

To answer the above proposition, it is worthwhile to consider
that the assured return is payable to the allottee on account of a
provision in the BBA or in a Mol having reference of the BBA or an
addendum to the BBA}MDU q:aﬂqtment letter. The rate at which
assured return has been comt ted by the promoter is Rs.1,30,000/-
per month. If we compare d'lﬁ:‘%&ﬁdﬁremrn with delayed possession
charges payable under’ pMWQn 18 (1) of the Real Estate
(Regulation and ﬂy&lopmeaﬁﬁwzo 1& F&e?ssured return is much
better. By way of assured return, the ﬁra‘imter has assured the
allottees that they will be enhthd for this specific amount from
06.10.2008 uptmthe ﬁrst 5 mao W completion of the building
or till the date the g’ajéaoﬁ! ﬁ'tléase whichever is earlier,
Accordingly, the interestaf &W protected even after the due
date of posses
after due date j.'pi  SE ‘on.paym
after due date of pu_ssesslqn%as' ﬁ£$7ﬁbﬁ_tﬂsﬁmuard the interest of
the allottees as their money is continued to be used by the promoter

even after the promised due date and in return, they are to be paid

either the assured return or delayed possession charges whichever is
higher.

42. Accordingly, the authority decides that in cases where assured return is

reasonable and comparable with the delayed possession charges under

section 18 and assured return is payable even after due date of
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possession, the allottee shall be entitled to assured return or delayed
possession charges, whichever is higher without prejudice to any other
remedy including compensation,

In the present complaint, as per clause 2 of the MoU dated 26.09.2008,
the amount on account of assured return was payable from 06.10.2008
upto the first 36 months after completion of the building or till the said
office space is leased out by the developer to the lessee, whichever is
earlier. However, the date of mm“ion of the building is not provided
by either of the parties. The ( ,,..":_w‘the date of grant of occupation
certificate i.e., 16.08.2017 augﬁf o 'Ptaken as the date of completion of
the building. Therefore, enus[daﬂng: the facts of the present case, the
respondent is directed to pay-the balance amount of assured return at
the agreed rate I.g.,ﬁsl,BO,DUO{- per month from December 2017 upto
16.08.2020 i.e., 36 months from the date of completion of the building
(date of grant of QC—.‘j bemg earllhr é,s the ﬂul‘t/ﬁpar:e has not yet been
leased out by the re&puhdént. 8 i *"’) &/

The respondent is directed to fﬁﬁy-tff&-ﬁutstanding accrued assured
return amount till date attheagreed rate within 90 days from the date
of this order after adjusm&t‘bfgms&ﬁdﬁagﬂdues if any, from the
complainants and failing which that amount would be payable with

interest @ 8.85% p.a. till the date of actual realization.

G.II  Direct the respondent to quash the utility charge, one time
electricity connection charge, IFMS charge, VAT charges and
increase in super area.

Electricity connection charge: The promoter is entitled to charge the
actual charges paid to the concerned departments from the
complainant/allottee on pro-rata basis on account of electricity

connection depending upon the area of the space/unit allotted to the
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complainants viz-3-viz the area of the project, subject to the respondent

furnishing proof of having paid the same to the competent authority.

Increase in super area: The complainant is seeking quashing of

demand on account of increase in super area of the unit allotted to the

complainants. However, as per record, the super area of the unit/space
allotted to the complainants has not been revised. Therefore, no
direction to the same.

The complainants have submitteﬂ that the respondent is illegally
demanding amount on accunﬁﬂ uttllty charge, IFMS charge, VAT
charges. Whereas the respl‘mddnt “Tias stated that these issues have
already been dealt hyﬂ;eﬂutharhyﬁdg order dated 18.01.2023 in case
bearing no. 1297 of 2019 ‘titled" as ”Eﬂ;ﬁd{a and Ors. Vs. Orris

Infrastructure Pvt Ltd, and Ors," Ordered accordingly.

Directions of the auﬁmrﬁy | | NS

Hence, the authurltjrh&eﬁy ﬁasses éus»nﬁar and issues the following

directions under section 37 ug the ﬁeﬁ to ensure compliance of

obligations cast upon thepfnﬁtd&ras per the function entrusted to the
authority under section 34(f: :

i.  The respondent/builderis directed to pay the balance amount of
assured return at the agreed ratei e, Rs.1,30,000/- per month from
December 2017 upm 16.08. 2020 Le,, 36 months from the date of
completion of the building (date of grant of OC) being earlier.

ii. The respondent is directed to pay the outstanding accrued assured
return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outstanding dues, if any,
failing which that amount would be payable with interest @8.85%
p.a. till the date of actual realization,
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The respondent is directed to handover possession of the

unit/space in question to the complainants in terms of the space
buyer agreement dated 15.04.2009.
iv.  The respondent shall not charge anything from the complainants
which is not part of the space buyer agreement.
49. Complaint stands disposed of.
50. File be consigned to registry.

Haryana Real Estate Reg;!ﬂ;:qty Mﬁmg@({b@gmm .
Dated: 27.03. 2024
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