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GURUBR&M Complaint No. 6462 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 6462 of 20212
Date of filing of complaint: 28.09.2022
Order pronounced on: 20.03.2024

1. Mr. Anish Mahavir Prasad Goel
2. Mrs. Veena Goel

Both R/o: - F-5, Dwarka Road,
Pushpanjali Bijwasan, New Delhi. = Complainants

1. M/sAthena Infrastructure Ltd.

Regd. office: M-62 & 63, 1*t Floar, Connaught place,

MNew Delhi-110001.

2. Indianbulls Housing Finance Limited

Regd. Office:- M-62 & 63, 1* Floor, Respondents
New Delhi-110001.

CORAM: 7

Shri Ashok Sangwan Member
APPEARANCE:

Gunjan Kumar (Advocate] : Complainants
Rahul Yadav (Advocate) y 5 Respondent no. 1
GauravDua  (Advocate) Respondent no. 2

ORDER

1. This complaint has been filed by the complainant/allottees under section
31 of the Real Estate (Regulation and Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11{4)(a) of the Act wherein it is inter alia prescribed that the promoter
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HARERA
5. GURUGRAM

shall be responsible for all obligations, responsibilities and functions

Complaint No. 6462 of 2022

under the provisions of the Act or the Rules and regulations made there

under or to the allottees as per the agreement for sale executed inter se.

A.  Unit and project details

2. The particulars of unit, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,
if any, have been detailed in the fuiihﬂmg tabular form:

S.No.  Heads T hefunnaﬂun
i Name and location of the "Indiabulls Enigma”, Sector 110,
project Gurumm
F Nature of the project Rﬂﬂldenﬁalcam plex
3. Projectarea 1% Gacres i
| ey | | i)
4. | DTCPLicense '\ © . | 213 0f 2007 dated 05.09.2007
| walﬂ HEM 09.2024
{100l 2011 dated 29.01.2011 valid
1till 28.01.2023
Name of the licensce ‘M/s Athena Infrastructure Private i
Limited
5. | DTCP License 64 0f 2012 dated 20.06.2012 valid
till 19.06.2023
6. Name of the licensee Varali properties
7. HRERA registered/ not Registered vide no.
i
e 1.351 of 2017 dated 20.11.2017
valld till 31.08.2018
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30.04.2013

J

D G‘URUGM Complaint No. 6462 of 2022
T [ ii. 354 of 2017 dated 17.11.2017
valid till 30.09.2018
lil. 353 of 2017 dated 20.11.2017
| valid till 31.03.2018
iv. 346 of 2017 dated 08.11.2017
valid till 31.08.2018
8. Allotment letter Not placed on record
9. Date of execution of flat. .~} 16.06.2013
buyer's agreement ,’i,‘f“’j'}
A per page no. 47 of complaint)
10. | Unitno. ~ | F-111, Block-F
11. | Payment plan Construction linked payment plan
12. | Total sale consideration Hhﬁ 3,11,11800/-
| (As ) !ﬁ:ant ledger on page
|ty
N . P, P,
13. | Totalamountpaid ~ = | Rs.2,66,42385/-
HARERZ mms:
A BL AR { 080 /- by respondent no
12
" | (As stated by the complainants)
14, | Tri-partite agreement 28.05.2013
[Between complainants,
respondent no.1 and (As on page no. 36 of reply)
respondent no. 2] I
15. Loan sanction letter dated |

Rs.2,20,00,000/-
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| (As on page no. 15 of respondent
no. 2 reply)

'16. | Notice for re-call of loan by | 08.08.2018
respondent no. 2

(As on page no. 69 of complaint)

|17. Possession clause

Clause 21

(The Developer shall endeavor to
| complete the construction of the
= ﬁn'iif building ..-"Umt within g

E’f.untr{ sjmﬁ" dm! Sale Price |
payable aceording to the Payment

Plan applicable to him or as
demanded by the Developer. The
Beveloper on completion of the |
[ eonstruction /development shall |
. |Issue final call notice to the Buyer,
» m@n within 60 days thereof,
- itall ﬂue‘f and take possession |

“Lofthe Unit)
18. Due date of possession 06.12.2016

(Calculated from the date of the
. agreementi.e.; 06.06.2013 +
| - grace period of 6 months)

Grace period is allowed
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o) GUHUGRAM Complaint No. 6462 of 2022
19. | Occupation Certificate 06.04.2018
i (As on page no. 43 of reply)
20. | Offer of possession 02.08.2018 1
(As per page no. 67 of complaint)
i?]. Notice for termination 17.09.2018
‘ (As per page no. 74 of complaint)
B.  Fact of the complaint [ _

3. The complainants have made the following submissions; -

I That respondent no. 1is a company incorporated under the Companies

Act, 1956 and the respondent no, 2 [h'-ﬁ financial institution which
provides ﬂnanﬂﬁl'ﬁuppnrt to ﬂie prospective. home-buyers. Both the
respondents are collectively and ]qinﬂy liable for their unlawful acts
and conducts agqmsfﬂtftmﬁp]ainémi ¥l |

[l. That the project was-financed by [nﬂiqﬁiﬂtﬂfuusing Finance Limited

(hereinafter referred to &s.“mndﬁﬁjnu;i“], who is a sister concern
of the respondent no.1. Thus the representatives of respondent no. 1
made attractive claims of subvention scheme leading the complainants
to opt for it.

lll.  That relying upon the representations and the goodwill of respondent

no. 1, the complainants filed the application form dated 07.01.2013 for
provisional booking of residential unit no. 1-032, 3rd floor and paid an
amount of Rs.1,00,000. The complainants have paid 15% of the total
cost of the provisional allotted unit i.e, Rs.44,84,354/- on 13.02.2013.

IV. Thatitis pertinent to note that after the repetitive following and perusal

of complainants for execution of agreement. The flat buyer agreement
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was executed between the complainants and the respondent no. 1 on

04.10.2013. As per clause 21 of the Buyers Agreement it was agreed
that the unit shall be complete in all respects and thereby the
possession shall be handed over within the period of three years along
with grace period of 6 months from the date of execution of the Buyers
agreement. That the total sale consideration of the unit is Rs.
3,04,65,450, Thereafter, a tripartite agreement was executed between
the complainant, respondent no.1 and respondent no.2 recoding the
terms and conditions of the amm;qment amongst the three parties. It
is pertinent to bring to the nﬁﬁééﬁ?tﬁ&-authnrity that respondent no.
1 have not provided the copy of tri-partite agreement to the
complainants till date.

V. Itis submitted that a loan agreement has been executed in between the
complainants and respondent no. 2, That respondent no. 2 has
allocated a total lean amount of Rs.2,20,00,000/- to the complainants.
The respondent no. 1 unﬂnmhktﬂg liability to pay the pre-EMI
interest to respondent ma. 2 on behalf of the complainants till
respondent no. 1 offers possession of the unit to the complainants. .
Hence, the respondent no. 1 is now trying to shift the onus of failure
upon the shoulderof complainant and to draw undue illegal advantage
which is non estin the eyes of law.

VL. That somewhere in december, 2013 the first allottee of the unit, Mr.
Mahavir Prasad Goel got expired. Hence, the second allottee named as
Anish Mahavir Prasad Goel being the son of Late Mahavir Prasad Goel
submitted the requisite documents to respondent no. 1 to remove the
name of Late Mahavir Prasad Goel. In 2014, the complainants visited
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the project site and was appalled to see that the project has only been

completed till basement portion. Thus, the complainants under utter
shock went to the office of respondent no. 1 in order to enguire
regarding the failure.

VIl That the complainants made several telephonic communications and
also by visited the office of respondent no. 1 to know about the status
of the aforesaid project, but respondent no. 1 paid no heed to the
communications which clearly shows the pre-determined mala fide
fraudulent intention of rmmﬂaﬁ no. 1 to the complainants. It is
further submitted that mpunﬁpﬂt no.'Lhas been repeatedly engaged
in providing false assurances ‘and m'rnmises that the unit would be
handed over within stipulated time period as agreed in the flat buyer
agreement.

VIIL That respondent no. 1 raised a demand of Rs.7,83.090 in regard to
payment of VAT liability as contingency deposit. The demand of VAT
liability was raised in regard to the notice issued to respondent no, 1
by the Haryana Vat Departmient for not complying with the payment
of VAT liability for the assessment year 2011 to 2014. Thus, the
respondent-builder has raised the arbitrary demand in order to hide
its failure for not paying VAT liability since 2011, whereas, the
complainants made the booking on 07.01.2013 therefore the demand
raised is unjustified and arbitrary. Vide notice dated 15.01.2016,
respondent no. 1 received a recovery notice from the Haryana Excise

and Taxation Department for not complying with the VAT for the
period of 2011 to 2014,
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IX. That it is submitted that respondent no. 1 failed to hand over

possession of the allotted unit to the complainants within the
stipulated time period which is expressly mentioned under clause 21
of the flat buyer’s agreement. It is submitted that there has been no
event of unforeseen circumstances or force majeure which may have
delayed the delivery of possession. The complainants so far have made
a total payment of Rs.2,65,84,354 /- against the total sale consideration
of Rs.3,02,65450/- which ameunts to 87% of the total sale
consideration. Even after p-&}nﬁén_t'gfhuge amount, respondent no. 1
has failed to hand over the phss;éﬁkiun'nf allotted unit.

X. That the complainants being agﬂrﬁweﬂ of the unfair trade practice of
respondent no. 1 sent a legal notice to it to cancel the allotted unit of
complainant and to refund the prinﬁp;l mm_fqy along with the interest
@18% p.a. fmi‘n:"."i_iie date of Eaﬂi rés'}_}écﬁ.ﬁ payment till actual
realisation for ‘wiolation of -:m‘ltt'af::tuﬁl obligations. Whereas
respondent no. 1 neither replied 'hgri-i'afun-:it!d back the money
collected. '

Xl. That the complainants filed a police complaint against respondent no. 1
for refunding the principle amount deposited with respondent builder
along with interest @18% p.a. from the date of each respective
payment till actual realization. That the complainants again sent a legal
notice on 20.08.2018 to respondent no. 1 in furtherance to the earlier
legal notice dated 25.06.2018 to cancel the allotted unit of
complainants and to refund the principal amount along with interest
@ 18% p.a. from the date of each respective payment till actual

realization.
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Xl That the complainants being aggrieved previously filed a complaint
before the Adjudicating Officer, bearing Complaint No. 1092 of 2018

g HARERA

seeking refund. However, as there was the on-going dispute with
respect to jurisdiction of the refund matters and all matters were
adjourned sine die, the complainants were left with no option but to
withdraw the matters and file fresh complaint before the State
Consumer Dispute Redressal Commission.

XIIL Subsequently, respondent no.l ﬁ'audulentl}r issued an offer of
possession letter on 10, 12:$ﬂiﬁjtu the complainants. That it is
contended to mention that thﬂ respﬂrtdent no. 1 issued the offer of
possession despite being requests made by complainants to cancel the
unit and to refund the entire money with prescribed rate of interest.
That to the utter shock of the complainants on 20.02.2019, the
respondent no. 2 sent a notice to the complainants for paying default
amount tuw-ardsm-!n_&hg;EMI against l%ip'!,l_?h!}fﬁlﬂﬂﬂﬂnﬂd.

XIV. That on 1‘1.I]i?ﬂf‘i;.""'W"'ﬁﬁﬂii.lﬁwed a notice to the
complainants and respondent _ﬁﬁi--;*é'éalling the loan facility and
calling upon respondent no.l to cancel the allotment of the said
unit/flat and make the payment of the due amount to respondent no.
2. It is submitted that the complainants received various reminders
and notices for repayment of Pre-EMI due to failure of respondent no.
1 to perform its liability in terms of contracts executed in between
complainants, respondent no. 1 and respondent no. 2.

XV. That allegedly a cheque bearing no. 006718 amounting to Rs,
2,20,00,000.00/- was drawn in favor of respondent no2 by

respondent no.1 refunding the loan amount of the complainants.
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However, this fact was never disclosed to the complainants until they

filed the complaint against the respondents before SCDRC,

XVl That the complainants sent a letter dated 13.07.2020 to respondent
no.2, requesting information on the status of the loan repayment and
for a copy of the statement of account. However, no reply has been
received till date and a reminder email and a physical copy was sent
again on 29.07.2020 in regard to the same,

XVIl. In furtherance to the abwefsmmd fact, the complainants filed fresh
complaint before SCORC bEarIﬂg qaemplaim No. 176 of 2021, thereby
praying for the refund-of thp imnum paid along with interest as
complainants have suffered fmh‘_rﬁnu loss and mental agony due to
delay in possession. -

C. Relief sought by the complainants:

4. The complainants sought following relief(s):

I. Direct respondent no: 1 to refund the amount of Rs.2,66,42,385/-
paid by the cnmptainantsralﬁngﬁﬂi.prescr{hed rate of interest.
Il. Direct respandent po. 2-to 531?&{5 no dues certificate to the
complainants. AN MY,
D. Reply of the respondent no. 1
5. The respondent no. 1 has contested the complaint on the following

grounds:-

. At the outset, it is most respeéctfully submitted that the instant
complaint filed by the complainant is not maintainable against
respondent no.1 and is liable to be dismissed/ rejected at the thresh
hold, being filed in the wrong provisions of the law.
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il That the complainants post understanding the terms & conditions

voluntarily executed a flat buyer agreement with respondent no.1 on
06.06.2013. It is submitted that as per the said agreement, it was
specifically agreed that in the eventuality of any dispute if any, with
respect to the provisional unit booked, the same shall be adjudicated
through arbitration mechanism as detalled in the agreement. Thus in
view of the above, it is humbly submitted that in case of any dispute
between the parties it was specifically agreed to refer the dispute qua
the agreement to arbitration. 'Eﬁ'ua;,.the complainants are contractually
and statutorily barred from ‘mwﬁng the jurisdiction of this authority.

lIl. That the complainants have stated that they paid an amount of Rs.
2,66,42,385/- towards the sale consideration-and are claiming refund.
It is submitted that the complainants booked the unit under the
subvention scheme payment plan till possession._Further availing a
home loan of Rs. 2,2 0,00,000/- from mspﬁﬂ@mﬁhni.ﬁe complainants
have only paid an amount of RM&Z#E‘.'BEE towards the sale
consideration of the subject unit.

IV. That under the subvention scheme, a Tripartite Agreement dated
28.05.2013 was executed between the complainants, respondent no.1
and respondent no.2, wherein as per clause 3 of the said agreement
respondent no. 1 assumed the liability of the interest component
payable to respondent no. 2 during the subvention period, relevant para

of the Clause 3 is being reproduced hereunder for ready reference:

L —— It is agreed that till the commencement of EMI the borrower shall
pay Pre-EML Which s the simple interest on the loan amount disbursed
cwlculuted ot the rate of interest as mentioned in the respective loan
agreement of the Rorrower, however, the Borrower has informed THFL of
the scheme of arrangement between the Borrower and the Builder in
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terms wherecof the Builder hereby assumes the liability on account of
interest payable by the Borrower to IHFL during the pertod be referred
to as the “liability Period” ie til the date of issuance of affer for
possession by the Builder.....

Accordingly, respondent no.1 assumed the liability to pay the pre-EM['s

interest to respondent no.2 on behalf of the complainants till the offer
of possession to the complainants.

It is submitted that the present complaint is not maintainable and the
period of delivery as defined in clause 21 of flat buyer's agreement is
not sacrosanct as in the said q:laﬁﬁénﬁs clearly stated that

“The developer shall nndbﬂ'ﬂrrl!ﬂ ca;gmprete the construction of the
satd bulldingunic w:’wh_ a'perigd ‘of three years, with a six
maonths grace pertad thereon from the date of execution of these

Flat Buyer' Agreement subject {o timely payment by the Buyer(s)
of Total Sale Price pavable according to the Payment Plan

applicable to his or asdemanded by the Developer..”
It is submitted that the basis of the present complaint is that there is a

delay in delivery of possession of the unit'in question, and therefore,
refund plus interest has been clalmed by the complainants, It is further
submitted that the flat buyer's eiggiﬁ‘;iguﬂi:s&lf envisages the scenario
of delay and the ﬁpmperﬁatia_n—i];wf;gﬁ:rgfgm. the contention that
the possession was to be delivered within 3 years and 6 months of
execution of the flat buyer's agreement Is based on a complete
misreading of the agreement. Also, the complainants have been a wilful
defaulter since the beginning. They did not pay the instalments to
respondent no.2 on time and accordingly respondent no.2 recalled the
loan facility.

The occupation certificate was received for the unit on 06.04.2018 and
thus, respondent no.1 vide its letter offered possession of the unit to
the complainants on 17.04.2018, and vide the said letter the
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VIIL

IX.

p HARERA

complainant were called upon to remit their outstanding dues towards
the total sale consideration of the unit However, the complainants
failed to clear their outstanding dues and also never came forward to
take physical possession of the subject unit.

That the respondent no.1 credited an amount of Rs.Z2, 27,434 /- towards
delay in offering of possession to the complainants. That pursuant to
offer of possession by respondent no.l, the obligation of the
complainants commenced Ihi* paying EMI's interest towards
respondent no.Z. However | :tu&- tﬂ ~non-payment of the EMI dues,
respondent no.2 issued nntlcf da'i:e?:t‘ 04.07.2018 (page 63 of the
complaint)and 11.1!'?12[!1&‘-' [F&'EET&# ut" the complaint] under
SARFAESI ACT. Subsequently, respondent ne.2 vide notice dated
08.08.2018 “Notice for Loan Recall and Enforcement of Security” recalled
the loan facility advanced to the complainants,

That upon recall of the loan facility h}' responident no.2, respondent no.
1 being bound by the terms ofthe tripartite agreement had to cancel the
provisional booking of l:hé‘mﬁ:pﬁfﬁﬁﬁind pursuant to it , respondent
no. 1 refunded I:I1a_1nﬁn amount of Rs. 2,20,00,000 /- to respondent no.2.
That the cancellation of the ﬁuﬂﬂﬁﬁ 'a“ﬂt‘mé‘ht of the complainants
was done by respondent no.1 as ﬁgﬂhu-,jtairins and conditions of the flat
buyer agreement. In terms of clause 9 of the said agreement, the
complainants agreed that the earnest money shall be calculated @15%
af the basic sale price of the unit and further the complainants also
authorized respondent no.1 to forfeit the earnest money alongwith the
interest and cost of delayed payments in case of non-fulfillment of the

terms and conditions herein contained.
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XL It is pertinent to mention herein that the flat buyer agreement was

executed much prior to coming into force of the RERA Act, 2016 and
the HA-RERA Rules, 2017, Further the adjudication of the instant
complaint for the purpose of granting interest and compensation, as
provided under RERA ACT, 2016 has to be in reference to the
Agreement for Sale executed in terms of said Act and said Rules and
no other Agreement, whereas, the FBA being referred to or looked
into in this proceedings is.an Agreement executed much before the
commencement of RERA and m;:h agreement as referred herein

above.

E. Reply by the respondentno.2 =~

I

L.

That the present ;ﬁrgp]aint 1i1'.unt']::-|_::inlfaj@ﬁle as respondent no. 2
beinga financial institution is p-:js.‘sr.*.};:ntljr__ gmmg:,’_m:l by the Reserve Bank
of India and the atthority has no jurisdiction to deal with any matter
in respect of financial institution. The respondent no. 2 is not the
developer of the project or a real'estateagent nor the promoter of the
real estate project.

That the present complaint is not maintainable as the contentions
made in the complaint -against respondent no. 2 are only an
afterthought. The main dispute as it is apparent from the contents is
only between the complainant and respondent no. 1regarding delay in
construction, possession of the unit and payment of Pre-EMls by

respondent no. 1 to respondent no. 2.
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1L

V.

The complainants approached respondent no. 2 for grant of loan
against mortgage of property in question. Consequently. Respondent
no. 2 vide loan agreement dated 16.03.2013 granted the loan of
Rs.2,20,00,000/-, It is submitted that at the behest and under the
instructions of the complainants vide letter for request for dishursal
dated 22.05.2013, respondent no. 2 disbursed loan amount of Rs.2.20
crore to respondent no. 1 on heﬁaifuf the complainants,

That the parties entered fnﬂ?ﬁﬁarﬁt& agreement on 28.05.2013
whereby it has agreed’ I:hat t'[iﬁrewuuld be no repayment default of
loan amount for any reason Wharsﬁever including but not limited to
any concern/issues by and between the complainants and respondent
no.1l.

Pursuant to r:anméﬂaﬁnn of the unit, I'Bﬂ'ﬂﬂllﬁl‘}nt no.l refunded the
amount of Rs.2.20 crare to rmmmmmi disbursed by it on behalf
of the complainants for hmﬁugmv”u nfL

On the date of heati ng the #Jﬂanﬂtj! explained to the
respondent/promoter about the contravention as alleged to have been
committed in relation to section 19(6), (7) & (10) of the Act to plead
guilty or not to plead guilty.

Copies of all the relevant documents have been filed and placed on the
record. The authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents as well as written

submissions made by the complainants.
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F. Jurisdiction of the authority

8.

10.

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below.

.| Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugrkm,sha,l] be entire Gurugram District for
all purpose with uﬂil:e_,p'ﬂtﬂatgt[;:ﬁ;ﬂu;u'g:am In the present case, the
project in question Ls-ﬂmaﬁﬁ mﬂﬂ{ E'hélﬁ_lanmng area of Gurugram
District. Therefore, this authority has com plete territorial jurisdiction

to deal with the present complaint.

Al Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 providas that the promoter shall be
respansible to the allottees as peragreement for sale. Section 11(4)(a)

is reproduced as hereunder:
Section 11

et

(4] The promoter shall-

(a} be responsible for all cbligations, responsibilities and functions
under the provislons of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the associgtion of allottees ar the
competent authority, as the case may be.

Section 34-Functions of the Authority:
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11.

12,

HARERA

34{f] of the Act provides to ensure compliance of the obligations
cast upon the promaters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder,

S0, in view of the provisions of the Act quoted above. the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which Is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Further, the authority has ne hIltchin proceeding with the complaint
and to grant a relief of raﬁ.mﬂ‘i‘rlﬂ'l& present matter in view of the
judgement passed by the Hon'ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2020-2021
(1) RCR (C), 357 and reiterated (n case of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on IE‘,ﬂ_ﬁ_}ﬁz_Eﬁuh erein it has hﬂn laid down as under:

"B6. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with
the regulatory. authonity g:#ld*ﬂc officer, what finally culls
out is that although the Act indicates the distinct expressions like
refund, ‘interest, ‘penaity’ and 'compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
che amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine ond determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest therean under Sections 12, 14. 18 and 19,
the adjudicating officer exclusively has the power to determing,
leeping in view the collective reading of Section 71 read with Section
72 of the Act. if the odjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adfudicating officer as prayed that, fn our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
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Complaint No. 6462 of 2022
GURUGRAM i
afficer under Section 71 and that would be against the mandats of
the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

G. Findings on the objections raised by respondent no. 1

G.I Dbjection regarding mmﬂW#ﬁ in breach of agreement for non-
invocation of arbitration.

The respondent has raised Muﬁt&n that the complainant have not
invoked arbitration jfryﬂem J-Etrm{ ﬂ,a.;' bu_wzr‘s agreement which
contains provisions regarding initiation crf arbitration proceedings in
case of breach of agreement, The following clause has been
incorporated w.r.t arbitration in the buyer's agreement.

"Clause4d. All or any displite nﬂ'ﬂn,i; eut oritouching upon or in relation to the terms
of this Application and/or Fiat .Eng.m‘: agreement including the Interpretation and
validity of the terms thereof and the rights and obligations of the parties shall be
settled amicably by mutual dfsrussﬁiﬁ Tafling which the same shall be settled through

Arbitration. The Arbitration sholl be be goverped byArbitration and Conciliotion Act
1996 ar any statutory nmrﬁ'nim Lﬁfnﬁ.ﬂ'ﬂ{;ﬂﬂ af for the time being in force.
The venue of the arbitration shall be New-Delhi-and.it shall be held by a sole arhitrator

who shal! be uppamm'd by t Hm Eafhpﬂﬂji' and whose decision shall be final and binding
upon the parties. The courts in New Delhl alorie shall have the _H.ril"i'.i‘dﬂ‘l‘l'ﬂﬂ over the
dispute arising out of the Application/Apartment buyers Agreement....

The respondent contented that as per the terms and conditions of the
application form duly exceuted between the parties, it was specifically
agreed that in the eventuality of any dispute, if any, with respect to the
provisional booked unit by the complainant, the same shall be
adjudicated through arbitration mechanism. The authority is of the
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opinion that the jurisdiction of the authority cannot be fettered by the
existence of an arbitration clause in the buyer’'s agreement as it may be
noted that section 79 of the Act bars the jurisdiction of civil courts about
any matter which falls within the purview of this authority, or the Real
Estate appellate Tribunal. Thus, the intention to render such disputes
as non-arbitrable seems to be clear. Also, section 88 of the Act says that
the provisions of this Act shall hﬁjﬁ‘ﬂﬂdfﬁﬂﬂ to and not in derogation of
the provisions of any ntherl&ﬂ-fﬁt'ﬂm time being in force. Further, the
authority puts re]mnmﬂn (:nterhaﬂf’judgmenl:s of the Hon'ble Supreme
Court, Particularly .in Hatl,gﬂal ﬁneds Corporation Limited v,
M.Madhusudhan Reddy & Anr. [Zﬂﬂl] 2 SCC506, wherein it has been
held that the remedies provided under the Consumer Protection Act are
in addition to or ‘not in derogation uf : the other laws in force,
Consequently the authority would not be bound to refer parties to
arbitration even if the agreement between the parties had an
arbitration clause. Similarly, in Aftab Singh and ors. V. Emaar MGF
Land Ltd and ors., Consumer case no. 701 of 2015 decided on
13.07.2017, the National Consumer Disputes Redressal Commission,
New Delhi (NCDRC) has held that the arbitration clause in agreements
between the complainant and builders could not circumscribe the
jurisdiction of a consumer forum.

While considering the issue of maintainability of a complaint before a

consumer forum/commission in the face of an existing arbitration
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clause in the builder buyer agreement, the Hon'ble Supreme Court in

case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision
petition no. 2629-30/2018 in civil appeal no. 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement of NCDRC.

The relevant para of the judgement passed by the Supreme Court is
reproduced below:

"This court in the series of judgements as noficed ubove considered the provistons of

Consumer Pratection Act, 1956 as urm'?‘ﬁ&a{rbimhnn act. 1996 and lafd down that
complaint under Consumer Protect) n special remedy, despite there being
an arbitration agreement the prui:eﬂu s fm-:.;'msumfr Forum have to go on and
no error committed by Eansumar Faramau refecting.the application. There is reason
for not interjecting procesdings under Consumer Protection act on the strength an
arbitration agreement By Act, 1996 The remedy under Consumer Protection Act is o
remedy provided to ¢ consumer when there is a defectin any goods or services. The
complaint means any.allégation in’ ‘wiriting mﬂfd'e by a <omplainant have alsa been
explained in Section ",?ﬁqr:he Act the i";-m!au'_p un:ttr m! Consumer Protection Act is
confined to complaint by mﬂwmerﬂs deﬂnﬂn’ under tﬂa Act for defect or deficiencies
caused by o service prqw.g‘.n.r the cheap umﬁ'p qmpﬁ- rmlady has been provided to the
consumer wiich is the ﬂHEd-‘ HHH-FWEI‘.‘&EW Act as'noticed above.”

Therefore, in view of-the above ;hﬂgfa-menu and considering the

provisions of the &c@the:ﬂuth;ndt}!:iﬁﬂ:___;hg view that complainants are
well within the right te seek a special remedy available in a beneficial
Act such as the Cansumer Pratection'Act and RERA Act, 2016 instead of
going in for an arbitration. Hence, we have no hesitation in holding that
this authority has the requisite jurisdiction to entertain the complaint
and that the dispute does not require to be referred to arbitration

necessarily.

H. Findings on the relief sought by the complainants
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H.1 Direct the respondent no. 1 to refund the amount of

Rs.2,07,91,358 /- paid by the complainant along with prescribed
rate of interest.
The complainants were allotted unit no F-111, in the project “Indiabulls

Enigma® for a total consideration of Rs.3,07,62,600 /- and a sum of Rs.
2,66,42,385/-was paid, out of which the complainants paid an amount
of Rs.46,42,385/- of their own funds and Rs.2,20,00,000/- was
disbursed by respondent no, 2 as loan. They opted for a loan from
respondent no. 2, which Im:l}ﬂﬂtl the subvention scheme till the
possession of the unit is hari ’L‘W&"&u a‘.he complainants. Thereafter,
the complainants and hr.':th the respundents entered into a tri-partite
agreement on 25.08.2013 wherein respondent no. 1 undertook the
liability to pay the Pre-EMIs till the offer of possession to respondent
no, 2 on behalf of the complainants. In pursuance of this, respondent
no.2 disbursed the payment of Rs.2,20,00,000/-.

On 06.06.2013, a flat hu;tﬁr's-ﬁgrmlﬂ was signed and agreed
between the Mr. &ﬂ@" Mhhaﬂiwqgﬁl :nu:l Mrs. Veena Goel and
respondent no.1. As per Clause 21 ﬂrth-e huﬂ::lEr buyer agreement, the
due date for completion of the project and offer of possession was
06.12.2016. The respondent no. 1 obtained the occupation certificate on
06.04.2018 (as on page no. 43 of respondent ne.1 reply) and thereafter,
offer of possession was made to the complainants on 02.08.2018
During the proceedings 10.01.2024, the counsel for the respondent

stated that the occupation certificate was received on 06.04.2018 and
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20.

21

offer of possession was made on 17.04.2018. However, the counsel of
the complainants rebutted that the so-called offer of possession dated
17.04.2018 was never received by the complainants and no delivery
report has been submitted, thereof, The respondent no. 1 thereafter
stopped paying the interest on Pre-EMIs to respondent no. 2.

The complainants on 25.06.2018 sent a notice to respondent no.1
through its directors, req ues;jr}%ﬁgndent no.1 to cancel the booking

of the said unit and refundﬁ% a'ﬁaunt back with interest to the

g

complainants. The relevant para ofthe notice is reproduced as below:

" 17, That you addresses no. 1 to 5 please note that 1 You
have faited to comply with the terms of the Agreement and
are unable to give possession of the fat to my client(s] you
addressesne. ] to § 'ﬂfe'.iundiﬂg v.ﬁfuhnu&#:-:ur my client(s)
rﬂuﬁ%ﬁr#.ghrq'-nnd they are daing hooliganism and
these wdgﬁb&@ds e:mmd’nﬂ r;&- threats to my client{s] and
their funﬁﬁﬁhﬂnﬁe&,fe@!@mﬂn the name of extracting
money for MRWMMW 1y client{s) have not
got pwemm:hfﬁfﬂu&w;ﬁﬁhﬁm my client{s) are no
fonger Interested in"the"sald flat and hersby call upon
addresses no. I to 5 to caricel the ooking of the flat and
refund back my dlient(s) money with 18% interest.
[Emphasis suppited)

Thus, it can be ascertained that the complainants have first expressed
their willingness to surrender the unit on 25.06.2018. The
complainants requested the respondent that they wish to withdraw
from the project and made a request for refund of the paid-up amount

on its failure to give possession of the allotted unit in accordance with
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22,

23. The

the terms of buyer's agreement. On failure of respondent to refund the
same, they have filed this complaint seeking refund.
That respondent no.2 issued notice for loan recall and enforcement of

security to the complainants and respondent no. 1 on 08.08.2018. As

per clause 8 & 9 of the said notice

“Clause &-That in terms of Clause No.9 of the Tripartite Agreement,
upon ccourrence of event of defoult under the Loan Agreement, and
upen intimation by iHFL to Builder, the Builder is bound tv cancel the
aliotment of the Property and the Bullder i lable to refund the
outstanding amaunt under the loan Facility to IHFL as per the Tripartite
Agreement.” B 1Te

‘Clause 9- That since event of default has occurred, the Loan Facility
has been re colled and Rs.2,26,98,657/(Rupees Two Crore Twenty Six
Lakhs Ninetv Thousand Six Hundred Fifty Seven only), (hereinafter
referred to as "Due Amount”} has become due and payable as on August
082018 along with future interest, we hereby call upon you the
Borowwer(s) to make the payment of Due Amount within 15 (Fifteen)
days from the issuance of the present notice with mtimation to the
Builder. Plese note that in the event the Due Amount is not paid within
the period of 15 (Fifteen) days, the security under the Tripartite
Agreement shall stand fnvoked. Unless otherwise intimated, on the
Invocation of security, the Builder i e. the Adresses no. 1 shall witheut any
further natice from IHFL, cancel the allotment of the Property under
intimation to IHFL ond remit the sum of Rs.22.698,65 7/- in favour of
IHFL. It is pertinent to mention here that the remittance of aforesaid
sum s without prejudice to the rights of IHFL tv be entitied to Juture
interest and other charges till the actual date of payment in terms of the
Loan Agreement,”

[Emphasis suppiied]

right under section 18(1)/19(4) accrues to the allottees on failure
of the promoter to complete or unable to give possession of the unit in
accordance with the terms of the agreement for sale or duly completed

by the date specified therein. If allottees have not exercised the right to
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withdraw from the project after the due date of possession is over till

the offer of possession was made to them, it impliedly means that the
allottees tacitly wished to continye with the project. The promoter has
already invested in the project to complete it and offered possession of
the allotted unit. Although, for delay in handing over the unit by due
date in accordance with the terms of the agreement for sale, the
consequences provided in prnw;f& m_;sﬁ:l'fnn 18(1) will come in force as
the promoter has to pay Intergitf's_l'tj@e prescribed rate of every month
of delay till the handing over of p{;sséssiun and allottees interest for the
money they have paid to the .pru—mute-r- is protected accordingly and the
same was upheld by in the iud.gt:ment of the Hon'ble Supreme Court of
Iindia in the cases of Newtech Promoters cir_nq Developers Private
Limited Vs State nfy.'ﬂ and Ors. (supra) reiterated in case of M/s
Sana Realtors Private Limited & othér Vs Unfon of India & others SLp
(Civil) No. 13005 of 2020 de;_'ld:ed' on 1.;'!_ 05.2022; that:

25. The unqualified right of the ollottees to seek refund referred lnder
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof, It appears that the legisiature
has consciously provided this right of refund on demand as an
unconditional absolute right to the allottees, if the promoter Sfaiis to
give passession of the apartment, plat or building within the time
stipulated under the terms of the agreement regardless af unforessen
events or stay orders aof the Court/Tribunal, which fs in either way not
attributable to the allottees/home buyer, the promoter is under an
abligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation fn the
manner provided under the Act with the proviso that if the allottees
does not wish to withdraw from the praject. he shall be entitied for
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Interest for the pertod af delay till handing over possession at the rote
prescribed.

«4. The promoter is responsible for all obligations, responsibilities, and

25.

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottoes as per agreement for
sale. This judgement of the Supreme Court of India recognized
ungqualified right of the allottees and liability of the promoter in case of
failure to complete or unable to give possession of the unit in
accordance with the terms of aéféernﬂnt for sale or duly completed by
the date specified therein. Eut the cumplajnantfaﬂuttees failed to
exercise the right. It is nhserved h:..rl the auﬂmrit}r that the allottees
invest in the project for obtaining the allotted unit and on delay in
completion of the project and when the unit is ready for possession,
such withdrawal on considerations other than delay such as reduction
in the market value of the property and investment purely on
speculative basis will not be in the spirit of the section 18 which
protects the right of the allﬂttee; in case of failure of promoter to give
possession by due date either by way of refund if opted by the allottees
or by way of delay possession charges at prescribed rate of interest for
every month of delay.

The Hon'ble Apex court of the land in cases of Maula Bux Vs. Union of
India (1973) 1 SCR 928 and Sirdar K.B Ram Chandra Raj Urs Vs,
Sarah C. Urs, (2015) 4 5CC 136, and followed by the National Consumer
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Dispute Redressal Commission, New Delhi in CONsumer case no.

2766/2017 titled as Jayant Singhal and Anr. Vs. M/s M3M India Ltd
decided on 26.07.2022, took a view that forfeiture of the amount in case
of breach of contract must be reasonable and if forfeiture is in nature of
penalty, then provisions of Section 74 of Contract Act, 1872 are
attracted and the party so forfeiting must prove actual damages. After
cancellation of allotment, the ﬂa:. Emains with the builder as such there

is hardly any actual damage. En-,_l it was held that 10% of the basic sale

e

priceis reasonable amount to be forfeited in the name of earnest money.
Keeping in view, the principles laid down by the Hon'ble Apex court in
the above mentioned two cases, rules with regard to forfeiture of
carnest money were framed and known as Haryana Real Estate
Regulatory Authuri_ﬁf_ﬂurugrgm__[Fqlrfeiﬁul:e_::l’ earnest money by the
builder) Regujan‘nné. éﬂlﬁ. ufhic!? _pn:lrﬁ:lt_?_s isrunﬁe r-

5. AMOUNT OF EARNEST MONEY

Scenario prior ta the Real Estate (Régulutions éad Development) Act
2016 was different. Frauds were carried out without any fear as there
was no law for the same but now, in view of the abave facts and taking
inta consideration the judgements of Hon'ble National Consumer
Disputes Redressal Commission and the Hon'ble Supreme Court of
India, the autharity is of the view that the forfeiture amount of the
earnest money shall not exceed more than 0% of the
consideration amount of the real estate je. apartment /plot
Sbuilding as the case may be in all cases where the cancellation of
the flat/unit/plot is made by the builder in a unilateral manner or the
buyer intends to withdraw from the praject and any agreement
containing any clause contrary to the aforesaid regulations shall be
void and not binding on the buyer.

¥
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26.

27,

8.

Further, clause 9 of the buyer's agreement, talks about cancellation
Jwithdraw by allottee. The relevant part of the clause is reproduced as
under: -

9."The Developer and the Buyer hereby agree that the earnest maoney for
the purpose of this Flat Buyers Agreement shall be caiculated @15% of
the Basic Selling Price of the Unit. the Buyer hereby authorises the
Developer to forfeit the earnest maoney along with the interest and cost
on delayed payments in case of non-fulfillement of the terms and
conditions herein contained*
e {Emphasis Supplied]
This view is supported by the 13H§5$ent of Hon'ble Supreme Court of

Indiain case of Ireo Grace Realtech Pvt. Ltd. v/s Abhishek Khanna and
Ors. (Civil appeal no, 5785 nf EEI Efwherein the Hon'ble Apex court
took a view that those allottees are ubl_ig&tn‘:‘_:l._l:_n take the possession of
the apartments since the construction was completed and possession
was offered after issuance of occupation certificate and also in
consonance with the judgement of Hon'ble Supreme Court of India in
case of M/s Newtech Prﬂmﬂterr; and Developers Pvt Ltd Versus State
of U.P. and Ors (Sfpmj.. A § : | 0% i

The above said unit was allotted to complainants on 19.08.2010. There
is a delay in handlng'wer the pnssessinﬁ as .::Iue date of possession was
19.0B.2013 whereas, the offer of possession was made on 07.02.2017
and thus, becomes a case to grant delay possession charges. However,
the complainants want to surrender the unit and want refund. Keeping

in view of the aforesaid circumstances that the respondent-builder has

already offered the possession of the allotted unit after obtaining
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occupation certificate from the competent authority, and judgment of
Ireo Grace Realtech Pvt. Ltd, v/s Abhishek Khanna and Ors. Civil
appeal no. 5785 of 2019 decided on 11.01.202, it is concluded that if
the complainant/allottees still want to withdraw from the project, the
paid-up amount shall be refunded after deductions as prescribed under
the Haryana Real Estate Regulatory Authority Gurugram (Forfeiture of
carnest money by the builder) E_ﬁgu_la_tiuns, 2018.

Itis evident from the above rmai:ﬁqnaﬁ facts that the complainants paid
d sum of Rs.46,42,385 /- by thelr own funds and Rs.2,20,00,000/- by
way of loan against basic sale consideration of Rs.3,07,62,600/-of the
unit allotted. The respondent/prometer was bound to act and respond
to the pleas for surrender /withdrawal and refund of the paid-up
amount but requﬂdéni no.1 Enptejjteﬂ_ﬁigf.'#he to the failure of the
complainants in maJnng the payments _t-:;- respondent no.2 and on
respondent no. 2 recalling the Iuﬁh amount , the respondent no.l
cancelled the unit of the-tnmﬂajﬁaht;;'ﬁ:j;ﬁ,&ﬂgt back the amount of
Rs.2,20,00,000/- to respondent no. 2 , which respondent no. 2 also
agreed to have received. In clause sxowv-sexv at page no. B of the reply filed
by respondent no. 2 | respondent no.2 has clearly admitted that
respondent no.1 has refunded the amount of Rs.2.20 crores disbursed
by it on behalf of the complainants,

Thus, keeping in view the aforesaid factual and legal provisions, the

respondent no.1 cannot retain the amount paid by the complainants
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against the allotted unit and Is directed to refund the same in view of
the agreement to sell for allotment by forfeiting the earnest money
which shall not exceed the 10% of the sale consideration of the said unit
a5 per payment schedule and return the balance amount along with
interest at the rate of 1 0.85% (the State Bank of India highest marginal
cost of lending rate (MCLR] applicable as on date +2%) as prescribed
under rule 15 of the Haryana Rﬂaﬁ‘é‘ﬂm (Regulation and Development)
Rules, 2017, from the date uﬂ.ﬁp&ﬁder Le, 26.06.2018 till the actual

realization of the dmount within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid:

-

H. Directions of the authority

31,

Hence, the al.:tlu::ri'i;l'j.ur hereby Passes this order and issues the following
directions under section 37 of the Act o ensure compliance of
obligations ¢ast upon the promoter as per the function entrusted to the
authority under section 34(1):

The respondent ng, 1 ﬁﬂih&dt&rﬁmmxﬂ Paid-up amount of
Rs.46:42.385 /- after deducting 109/ ds Barhest money of the sale
consideration of Rs.3,07,62,600/- with interest at the prescribed
rate e, 10.85% on the balance amount, from the date of surren der
Le, 26.06.2018 til] the actual realization of the amount within the

timelines provided in rule 16 of the Haryana Rules 2017 ibid.
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ii.  The respondent no, 2 is directed to give a no dues certificate to the

complainants within a period of 30 days from this order.
i, A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.

32. Complaint stands disposed of.

33. File be consigned to registry. X
g
Jj,‘..;.:-: _
f .'; oy
] ; :'-_.41 é | "y
Dated: 20.03.2024 (Ashok Sa )
Mem

Haryana Real Estate

Regulatory Authority,
Gurugram
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