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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. f 7435 of 2022
Order reserved on 07.02.2024
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APPEARANCE: : § » -

Mr. Mohd. Irshad (Advocate) . . , Complainants

Mr. Shantanu Parashar and Shaurya Chmuramya

(Advocates) il A RDE | Respondent
ORDER

1. The present complaint has been filed by the complainants/allottees
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with Rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of Section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities
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and functions to the allottee as per the agreement for sale executed inter-

se them.
Unit and Project related details:

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over of the

possession, delay period, if any, have been detailed in the following

tabular form:

S. No. | Particulars
1. Name of the project

Arla Sector-79 \/1llag'e

ﬁﬁ“ i G f u g@m, Haryana
2. Project area :_& /7 1459 aeres .
3 Nature of the pro;%ct Residential Apartment
4, RERA - @fgi_stexed
registration/not Registered vide no. 61 of 2017 dated
registered .~ and|17.08.2017
validity status | Valid upto28.02.2021
8. DTCP license no. and 4:? Qf2013 dated 06.06.2013 valid upto
validity status 1&08 2024
6. Name of the Fi“cegse &; Sterling Infrastructure Private Limited
7 Unit no. - | F0504, 5% floor, Tower-F

|\(asiper'BBA, at page 38 of complaint)
8. Unit area 4 1351 sq. ft. (SuperArea)
955 sq. ft. (Carpet Area)
(as per BBA, at page 38 of complaint)

9. Allotment Letter 02.03.2015
(page 28 of complaint)
10. Builder buyer | 03.04.2015
agreement (page 34 of complaint) }
11 Possession clause Clause 4.2

“The developer shall endeavor to complete the
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construction of the Apartment within 48
months from the date of issuance of Allotment
Letter, along with a grace period of 12 months
over and above this 48 months period
(“Tentative Completion Time”). Upon the
Apartment being ready for possession and
occupation the Developer shall issue the
Possession Notice to the Buyer of the
Apartment.........”

(Emphasis supplied)
“=-.BBA at page 50 of complaint)

j 4 Due date of

possession
il
13. Total sale’ g@fl 05 90 734/
consideration /.~ ~ ?fas per SOA, at page 52 of reply)
14. Amount paid b§ the |Rs 1,0590,734 /-
complainant. [a§ per SOA, at page 52 of reply)
5. Occupation ggrtlﬁcate_ 01.10.2019
. |(page8S ofreply)
16. Offer of possession | 17.03.2021
© .| (page 88 of reply)

NOTE: The Authority in"its PO )+dated .07.02:2024 has inadvertently
recorded Unit no. F0504, 5% ﬂog;i Tower-F as Unit no. F0301, 37 floor
and amount paid by the complainants.as: Rs. 99,38,531 /- instead of Rs.
1,05,90,734 /-. The date of offer of possession is-17.03.2021 instead of
07.03.2020. gl

B. Facts of the complaint. 4

>

The complainant has made the following submissions: -

. That the complainants applied for booking of a residential unit in the

project "GODRE] ARIA" situated at Sector-79, Village Naurangpur, Tehsil
Manesar and district Gurugram on 12.09.2014. They were allotted a unit
no. F0504 on 5t floor in tower F, having super built up area of 1351 sq. ft.

and carpet area admeasuring 955 sq. ft. along with all easements,
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IV.

Complaint no. 7435 of 2022

privileges, rights and benefits attached thereto, along with proportionate
undivided interest in the Common area and exclusive right to use one
designated covered car parking vide allotment letter dated 02.03.2015.
Thereafter, a builder buyer agreement dated 03.04.2015 was executed

between the complainants and the respondent.

That the total sale consideration for the said unit was Rs.1,01,36,079/-
(including BSP of Rs.84,42,399/-, PLC of Rs.3,03,975/-, EDC & IDC of
Rs.4,45,830/-, Car parking allotme{' 'tzle"ar’ges of Rs.3,75,000/- and other
charges of Rs.5,68,875/-) and the,{

‘”:nant had already paid a sum of
Rs.1,06,85,374/- (Includmg CAM ?d common area electricity charges)
against the said sale consfde?abioﬁ DPAN%

That in terms of clauge-ﬂ.z of the'b‘uyer’s agreement, the possession of
the unit was to be givenby the resj ondent within 48 months from date of
issuance of allotment i‘itéer aloni with a grace period of 12 months.
Accordingly, the posseséjm:.;w%s t*:: be handed. over to the complainants
by 02.03.2020. e

That in terms of clause 5.2 of ;_eﬁﬁyer's-agreement, at the time of

issuance of the posse§§16§n gibtlc ‘y ﬁhé_aréspgndent, the complainants
were entitled to satssl’y themselves with plumbing, electric, fixtures,
locking, devices, doors, wmdows tiles and other items in the unit as per
the description and specifications stated in Schedule IV and any
shortcomings were to be duly communicated to the respondent.
Therefore, the complainants had to take possession of the unit only after
being satisfied with the specification as stipulated in the agreement post

physical inspection of the unit.
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V. That the respondent delayed the project and deliberately offered the

possession of the unit to the complainants at the start of Covid-19
pandaemic in March, 2021 vide possession intimation letter dated
17.03.2021. That vide the said letter, complainants were called upon to
inspect the unit for verification of the specifications and any defects
within a period of 90 days. Further, the respondent also called upon the
complainants to make payment of the CAM charges in advance for the
period 04.05.2021 till 03.05.2022}withi

letter.

n:60 days of receipt of the said

SR
VI. That the said inspection of the qmt Qould not be done owing to the Covid-

ok

19 pandemic and the regfrjttxons;m”‘ﬁoSe

furtherance thereof, / 1gely‘ﬁmg %e nanonmde ‘lockdown. Further,

admlttedly, the unit wa%nbt comp te'in terms of the agreement and the

VIL

even inspecting the sald unlt That the complalnants also made further

payment of the CAM and cemmeﬁ»-érea electricity charges as demanded
by the respondent vide its letter dated 17.03.2021 as demanded by the

respondent.

VIII. That the respondent vide its email dated 10.08.2021, again called upon
the complainants to inspect and take possession of the said unit,
however, upon physical inspection of the said unit, it was found out that

the unit was not complete for handover as was represented by the
Page 5 of 22
v




IX.

l GURUGRAM Complaint no. 7435 of 2022

respondent vide its letter dated 17.03.2021 and the following defects

were noticed and duly notified to the Respondent:

(a) Stones in the balcony adjacent to the bedroom had major
cracks which is clearly visible from a distance.

(b) Floor tiles in the balcony adjacent to the kitchen were of
multiple shades and varied quality.

(c) The floor tiles in the kitchen and bathroom were of
multiple quality: mj@ colour.

(d) The floor tiles wegr,@ﬁ &[Q&ggelled and having poor finishing.

(e) There were, cracksi Lﬁ the wallin the bedroom.
(f Approaeh/link I'oad as shnwn in.the layout plan and the

broachgg‘s have not been constructed till date.

€ »’?

Apart from the afores@d, the common facilities have also not been
provided by the respondent to:;thé complainants in as much as, lift of the

building was not finished “and the approach road was also not

constructed. 4T e

D
o

|-

That the said defects were .intir -a-__t:egd,}:o the respondent on several
occasions orally upon physical SltS to the office of the respondent,
through phone calls and also vide various emails including the emails
dated 08.03.2022, 22.03.2022, 29.04.2022, 18.07.2022, 28.07.2022,
30.07.2022, 17.08.2022 and 24.08.2022. The respondent despite having
been notified of the defects and having undertaken to rectify the same,
failed to do the same and kept on pressurizing the complainants to take
possession of the unit on every occasion vide their emails dated
10.08.2021, 08.03.2022, 21.03.2022, 29.04.2022, 28.07.2022, 01.08.2022,

06.08.2022, 17.08.2022 and 29.08.2022.
Page 6 of 22
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. That the defects observed and notified by the complainants had been
closed by the respondent without ever rectifying them. Further, the
reasons for the said defects as being given by the respondent was due to
ageing and non-maintenance, however, the said reasons does not stand
on any footing inasmuch as neither, the tiles/stones/walls could be
damaged/broken/be of different shades due to ageing or non-
maintenance nor the poor/improper finishing of the tiles/floors and the
common facilities could be attributegﬂ?&to the alleged reasons of ageing and

non-maintenance. g W,
%}3‘%’3‘& K :{"‘.:II;

XI. That under the aforesaid c;rcumst@w&s, the“complainants are left with

no alternative but to ﬁle the pres nt 'complamt against the respondent

seeking relief of possess%or; of the umt allotted to the complainant along
with the interest and co;npensa@on for the delay in offering of the

possession in terms of the speqﬁcatlons of the agreement, within a

reasonable time.
. Relief sought by the com]:ilaiﬁ-anff

The complainants have sought follwmg reliefs:

i. Direct the respondent to pay compensatwn for delayed period in
handing over of possession of he said unit in terms of RERA Act at the
rate which this Authnrity 'dee.rms ﬁt and proper in the interest of
justice. 8 )

ii. Direct the respondent to handover the physncal possession of the unit.

iii. Direct the respondent to rectify all the defects as had been noticed and
notified in the inspection and issue fresh possession letter to the

complainants.

iv. Direct the respondent not to levy holding charges upon the
complainants.

v. Direct the respondent to execute a registered sale deed in favor of the
complainants.

vi. Direct the respondent to make payment of Rs.50,000/- as litigation
expenses to the complainants.
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explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11(4)(a) of the Act to plead guilty or not

to plead guilty.

Reply by the respondent

The respondent contested the complaint on the following grounds: -

. That the complainants approached \the‘respondent for booklng of a unit

S

vide application form dated g 09 i_'-'@iéf ‘apphed for the allotment of a

residential unit beanng r;o RSOA*&R 5“-h ﬂoor in.tower F for a total sale

Subsequently, the regpm,ﬂent wcje .allotment lettgr dated 02.03.2015

allotted the unit in fa@um of the complamants

. That a builder buyer a%rgeﬁzgnft d; ed 03. 04 201§ was executed between

the parties however, o, .

i

payments in terms of the oﬁ'tedf paymeng: pl-an. The delay on part of the

complainants is detailed b”elow- “

s

Sr. Demand raf’seé‘ %oum | Amount Paid and
No. & “demanded period of delay
1. 20.09.2014-. | \Rs.4,12,483 /- Rs.4,00,000/- and
Towards the remaining
application money amount paid after a
delay of 42 days
2. 22.01.2025- Rs. 8,61,883/- Complete payment
Towards the made but after a
second milestone delay of 12 days 1
3. 12.09.2019- On |Rs.6,55,342/- Complete payment
completion of 7t made but after a
residential slab delay of 19 days ]
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That the complainants have purposefully failed to pay the statutory dues

and consequently take possession of the unit.

That the respondent completed the construction of the unit and after
obtaining all the relevant NOCs/sanctions from the concerned
authorities, were granted the occupation certificate on 01.10.2019.

That the complainants vide e-mail dated 14.09.2020 informed the
respondent that they are notin a hurry to take the possession and further

asked the respondent that till whe

without putting any financial mﬁé
the complaint that the respoadﬁ% '-.. :d’;l‘aygd in offering possession is
completely belied by thls,aemﬁl senfbﬁmamomplalnants themselves.

. That the complainants: *'offered ﬁé&sms:on to the complainants vide
possession intimation” ﬂetter dated -17.03.2021  along with invoice
towards the said mﬂes;one capturmg ‘the stamp duty and advance

common area malntenailc& & elactrimty charges (Adv. CAM and CAE

iy
W

charges) payment detailss, 0
That the respondent v1de tl“le séld 1ette;r 1nv1ted the complainants to

inspect the unit and to take PQ,ss""S_gor)ggf the same within 90 days from

the date of the issuanie %f tﬁes Yetter! That it was made clear that if
the complainants did .nst _,t?akefpoése'séion of the said unit within 30 days
from the possession notice expiry Idate, then they shall be liable to pay all
the costs and expenses, along with the holding charges which may incur
in relation to the maintenance of the said unit.

. That the respondent sent final possession notice dated 15.07.2021 and
requested the complainants to come forward and take possession of the

unit within 7 days or else it shall be considered as deemed handover.
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h. That the complainants vide e-mail dated 30.07.2021 falsely stated that

they received the letter on 28.07.2021 and again requested the
respondent to give 15 days time for taking the possession. That the
respondent vide e-mail dated 10.08.2021 offered another opportunity
and requested the complainants to expedite the process of handover and
to act in terms of the builder buyer agreement.

That the respondent vide e-mail dated 01.09.2021 again informed the

complainants that their flat is readyifar handover and if they are not able

to come to take physical handoverg espondent will be happy to assist
the complainants with virtual” héilglov;r That again vide e-mail dated
08.03.2021 and 21.03. 2022%f0rmﬁdthe complainants that all the minor
snags had been rectlfle@ﬂnﬁ agar??‘a:re}terated that the unit is ready for
handover. | B | | 14
That the complamants delayed thej handover on one pretext or other and
therefore, the respondent was c nstrained to issue a Reminder-cum-
deemed handover letter datqd 11 42022 to the Complamants That the
complainants were informed “thagwthg complamants were liable to pay
holding charges amounting to Rs. ¢ ,755/- per month excluding taxes and
to avoid the same, compkﬁin%nﬁs \fel*e requested to take handover of the
unit within 10 days. fas | I{
That the complainants ;nst\ead olfw taking possession, vide email dated
29.04.2022 shared a list of alleged defects with the respondent on
whatsapp alleging vague and frivolous allegations. Further, the said
allegations were shared way after the expiry of the 90 days period from
the date of inspection i.e., 17.10.2021. That the respondent vide email
dated 29.04.2022 again informed the complainants that the unit is ready
for the handover and all the minor snags were rectified. Further, again
Page 10 of 22
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requested the complainants to make the outstanding payment of CAM
charges and stamp duty.

That the complainants, despite being informed by the respondent about
the rectification of all the minor snags on various occasions ie, vide
various emails dated 28.07.2022, 01.08.2022, 06.08.2022, 17.08.2022
and 29.08.2022 instead of taking the possession upon paying the stamp
duty, kept raising frivolous issues again and again. It is pertinent to
mention that these alleged 1ssues w&rarmsed after a delay of more than

on ntim

2021. AN

That even after providing °mtiltip1'é%pimftlﬁhitiés to inspect the unit and
to take possession theneof the cétnplamants successfully derailed the
said process for mor@ th%n three yearsnow. In view of the above-stated
facts, it is clear that' the respon&ent has not.defaulted in any kind of
service. The complamamts inlualrlxdgelayed in making the payment and

then delayed in paying thegﬁ-“f

e

conveyance deed/ sale deed wfl;nch 1s thelr statutory obligation to be

es and also delayed in executing the

performed on time and have not: ade any payment towards the stamp
duty till date. That theitomplai%ais'filedthé frivolous complaint against
the respondent on false and fri\tél-ou's- allegations. It is also clear that they
are just trying to wriggle out froml ttleir obligations to make the payment
towards the stamp duty and to execute the agreement.

All other averments made in the complaint were denied in toto.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided based on these undisputed documents made by both the parties.
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E. Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated inGu igram. In the present case, the project

&

in question is situated within ggl _ﬂgf’ hmg area of Gurugram district.

o L0 T . ;
Therefore, this authority hass«comp te/territorial jurisdiction to deal with

¢ ! R

the present complaint. /> A8 @
3 L ggs

;ji:; ) .'?_: i o i&z; oo L hed 1
E.Il Subject matter qugﬂichﬁT;.._;w.-—- 2
] »?.?' i

Section 11(4)(a) of tjhe‘ Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:: . L :

Section 11(4)(a) NG )

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the ag{eemept for sale, or to the association of allottees,
as the case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common areas to the
association of allottees or the competent authority, as the case may be;
Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder.

10. So, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint regarding

non-compliance of obligations by the promoter leaving aside the
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compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

Findings regarding relief sought by the complainant.

F.1 Direct the respondent to pay compensation for delayed period
in handing over of possession of the said unit in terms of RERA
Act at the rate which this Authority deems fit and proper in the
interest of justice.

In the present complaint, the complainants intends to continue with the

project and are seeking delay possession charges as provided under the

Proviso to Section 18(1) of the Ac;t.

Y
oy

“Section 18: - Return of amoun tfff;&?éompensation
18(1). If the promoter fails tq:gqﬁqglerze or is unable to give possession
of an apartment, = plot, or building, —

ction 18(1) proviso reads as under.

........................... ¥ & Wi
S T

Provided thatyj}é;g;e an-allottee does not intend to withdraw
from the projéct; he shall be paid, by the promoter, interest for
every month of delay, till the-handing over of the possession, at
such rate as may be pregcriﬁed.‘?’ :

i

The factual matrix of th:éz’cége is that the complainants were allotted unit
no. F0504 on 5% floor, taﬁ%;:"?n,i ad%eésugingﬁsuﬁ'ef built up area of 1351
sq. ft. and carpet area admeaauring‘)SS sq. ft. vide allotment letter dated
02.03.2015. Thereafter, a builder b

executed between the complainants and the respondent.

Iuger ﬁgre_ement dated 03.04.2015 was

Clause 4.2 of builder buyer’s ag_l:eem'ent ‘provides for handing over of

possession and is reproduced below:

“Clause 4.2

The developer shall endeavor to complete the construction of the
Apartment within 48 months from the date of issuance of
Allotment Letter, along with a grace period of 12 months over and
above this 48 months period (“Tentative Completion Time”). Upon the
Apartment being ready for possession and occupation the Developer
shall issue the Possession Notice to the Buyer of the Apartment......... 3

Page 13 of 22
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That the possession was to be handed over within a period of 48 months
from the date of issuance of allotment letter along with a grace period of
12 months over and above this 48 months period. Accordingly, the due
date of handing over of possession comes out to be 02.03.2020, including

the grace period of 12 months over and above this 48 months period.

The complainants received the occupation certificate on 01.10.2019 and
thereafter, offered the possession of said unit on 17.03.2021. The

complainants vide an e-mail dated:

that they had no hurry to take ﬂ
they hold the possession of. t’helr u,iut w1th0ut any financial implication
upon them. The said e-mail d@tevf 1@"09‘2020 sent by complainants to the

respondent do substantrate thatv,thetcomplamamts were not prepared to
take handover of the possession, however does not hold any substantive
value in the facts of th:e"f_present case since the same was sent after the

expiry of due date of p05§§s§i9n
WOy~
Admissibility of delay poSspsﬁon charges at prescribed rate of

interest: The complamants are sébkmg delay possessmn charges. The

proviso to section 18 Ero*%ldes that

withdraw from the project, he ;hall be paid, by the promoter, interest for
every month of delay, till the handing-over of possession, at such rate as
may be prescribed and it has been prescribed under rule 15 of the rules.
Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate +2%.:
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T G

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the
general public.

The legislature in its wisdom in the subordinate legislation under the
Provision of Rule 15 of the Rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is

reasonable and if the said Rule is followed to award the interest, it will

ensure uniform practice in all the-cg_gés, “
‘T v':.l f:_’;d“v. . /

il

ﬂ JF}%Q State Bank of India ie.,

4

Consequently, as per websiteﬁéﬁ{%&

https://sbi.co.in, the margina-l-ftfﬁgér@fsciéilﬁing-—;rate (in short, MCLR) as on
PLENN Y BN
date i.e, 27.03.2024 is @82'85’9}’6.‘1 ccordingly, the prescribed rate of

interest will be marglr}agogst of lendin |

The definition of term ‘i__r_at”érestf.-a"'sf;'i'ﬁeﬁne;a ﬁ’nder; Section 2(za) of the Act

Tate +2% iie.; 10.85%.

provides that the raé «-.;jf%intéresg c&aréeat;le from the allottee by the
promoter, in case of dié‘f:_ﬁu_lf,_;-sﬁall% e*r:eq@al to the rate of interest which
the promoter shall be 11\5511273:;5‘4?%116 allottee, in case of default. The
relevant section is reproduced beléﬁr:

“(za) "interest" nreanx the rates of interest payable by the promoter or
the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the promot-
er shall be liable to pay the allottee, in case of default.

(i)  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded, and
the interest payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till the date it is
paid;”
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Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e., 10.85 % by the respondent/promoter
which is the same as is being granted to them in case of delayed

possession charges.

On consideration of the circumstances, the evidence and other record
and submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the prov1510ns of the Act. By virtue of
'éxecuted between the parties on

[ /% 8 e
d fﬁt was to be delivered within a

clause 4.2 of the buyer’s agreemq%t;
03.04.2015, the possession of the:.

period 48 months along W1th£a gracé perlod of 12 months over and above
this 48 months period fmm the d'*"'-e”'lss&ance of allotment letter dated
02.03.2015. Therefore;-’th-e due data--of.handmg over of possession comes
out to be 02.03.2020. lJl the present complamt the complainant was
offered possession by ﬁ'le respondent on 17.03.2021 after obtaining
occupation certificate i:léted 01. 1:; 2019 from the competent authority.
The authority is of v1§vir tHat f.

rere is a delay on the part of the

respondent to offer physu:al pessessnen “of the allotted unit to the

complainant as per the térmstan__ Condmons of the buyer’s agreement

dated 03.04.2015 executed betwen the partles

Section 19(10) of the Act obligates the allottees to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent authority on 01.10.2019. The respondent
offered the possession of the unit in question to the complainants only on
17.03.2021, so it can be said that the complainants came to know about

the occupation certificate only upon the date of offer of possession.
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Therefore, in the interest of natural justice, the complainants should be

given 2 months’ time from the date of offer of possession. These 2
months’ of reasonable time is being given to the complainants keeping in
mind that even after intimation of possession practically he has to
arrange a lot of logistics and requisite documents including but not
limited to inspection of the completely finished unit but this is subject to
that the unit being handed over at the time of taking possession is in
habitable condition. It is further clarlfled that the delay possession

e

charges shall be payable from the dge date of possession till the expiry of
2 months from the date of offer of possesswn (17.03.2021) which comes

outtobe 17.052021. /88 il

g,\é? 4 T,
4 % '9\ <

22. Accordingly, the non- comphance qf vthe mandate contained in Section

11(4) (a) read with S%ctm& 18(1) an the Act on the part of the respondent
is established. As such 'gbe cerhplamant are enl:itled to delay possession
charges at prescribed raﬁe QFthe mﬁcerest @ 10:85 % p-a. w.e.f. 02.03. 2020
till expiry of 2 months from the dﬁ@e of offer of possession (17.03.2021)
i.e, up to 17.05.2021 as per prdwswns of Section 18(1] of the Act read
with Rule 15 of the Rug;s i% L | ‘

F.Il Direct the respondent te handover the physu:al possession of
the unit. L7l }
23. The respondent has obtamed the 0C from the competent authorlty on

01.10.2019 and offered the possession of the allotted unit vide letter
dated 17.03.2021. Since the offer of possession is held to be valid, the
complainants are directed to take the possession of the allotted unit after

making payment of outstanding due if any.

N
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24. The respondent shall handover the possession of the allotted unit as per

specification of the buyer's agreement as entered into between the

parties.

F.Ill Direct the respondent to rectify all the defects as had been
noticed and notified in the inspection and issue fresh
possession letter to the complainants.

25. The complainants inspected the subject unit for the very first time on

17.10.2021 and pointed out certain defects which are specified as under-

e

a. Stones in the balcony adj_éﬁ'fenftit_q' the bedroom had major cracks
which is clearly visible fr

i a distance.
b. Floor tiles in the bﬁglcg"

S
, u_':ﬁfhacerﬁlt to the kitchen were of
multiple shades amdv@ngg' quality:

c. The floor tiles?,ai'”r__l\;fth_e}glfitéﬁé-n and-bathroom were of multiple

quality and c?l?ur s ,,
d. The floor tileswere unlevelled-and having poor finishing.
e. There were t:@@ks in the w all in?ithe:k;edreom.
f. Approach/liﬁkﬁgg%dgas shown in the layout plan and the
broachers, have not bee | constructed till date.
26. The Authority is of the mef?% hat the-defects pointed out by the

ke

complainants above are mlnordE@CtSWhICh do not render an apartment
uninhabitable. However, the respondent is directed to rectify such minor
defects pointed out by :hecompljm%nts and others if any required to be
completed while offering the gp.ﬂésession within a period of one month
from date of this order, failing thi‘Eh the complainants may approach the
adjudicating officer for seeking the relief of compensation under Section
14(3) of the Act where it is prescribed that in case of any structural
defect or any other defect in workmanship, quality or provision of
services or any other obligations of the promoter as per the agreement of
sale relating to such development is brought to the notice of the

promoter within a period of 5 years, from the date of handing over of
Page 18 of 22
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possession, it shall be the duty of the promoter to rectify such defects.

The above section is reproduced as under :-

“Section-14(3). Adherence to sanctioned plans and project
specifications by the promoter
In case any structural defect or any other defect in workmanship,
quality or provision of services or any other obligations of the promoter
as per the agreement for sale relating to such development is brought to
the notice of the promoter within a period of five years by the allottee
from the date of handing over possession, it shall be the duty of the
promoter to rectify such defects without further charge, within thirty
days, and in the event of promater’s failure to rectify such defects within
such time, the aggrieved” allottees shall be entitled to receive
appropriate compensation 'iﬁfi‘; nanner as provided under this Act.”
B :
27. As far as construction of @g&gadgi’

A
“concerned, the Authority is not

competent to adjudicate or give any directions to any other competent
Authority. The complaip%ntgfmaf éﬁbmacfi the appropriate Authority for

the relief regarding construction 0@f|_r0ads.‘

F.IV Direct the resp%tiijcf@nt hot to levy holding charges upon the

complainants.

28. In the case of Varun Guptﬂlés

maar MGE Land Limited, Complaint
Case no. 4031 of 2019 decided-on-12:08.2021, the Hon'ble Authority
hat the T L“:Ilnzdei;lt=. is not entitled to claim holding
charges from the com];;ila“in_a\rl;sw?qﬁt;:;u;}( ;onmointwdf .t;ime éyen after being part
of the builder buyer .agre.emeﬁé....as per law settled by the Hon’ble
Supreme Court in Civil Appeal nos. 3864-3899/2020 decided on

14.12.2020. The relevant part of same is reiterated as under-

“134. As far as holding charges are concerned, the developer having
received the sale consideration has nothing to lose by holding possession
of the allotted flat except that it would be required to maintain the
apartment. Therefore, the holding charges will not be payable to the
developer. Even in a case where the possession has been delayed on
account of the allottee having not paid the entire sale
consideration, the developer shall not be entitled to any holding
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s o

charges though it would be entitled to interest for the period the
payment is delayed.”

Therefore, in view of the above the respondent is directed not to levy any

holding charges upon the complainants.

F.V Direct the respondent to execute a registered sale deed in favor
of the complainants.
As per Section 11(4)(f) and Section 17(1) of the Act of 2016, the

promoter is under obligation to get the conveyance deed executed in

\per Section 19(11) of the Act of

favor of the complainants. Whereas as
2016, the allottee is also obligat"éa:':ﬂ ' ;_r,_';-'tipate towards registration of
the conveyance deed of the unit iri_ ésﬁ&m

Since the possession of thesﬂﬁ&cﬁigﬁﬁhgs élready been offered to the
complainants after obm;;a;ngoccgghnondemflcate from the competent
authority on 1703§0§1§, the "%quhdent i‘s“ndirected to get the
conveyance deed executed Withii’l T period of thirty days from the date of

this order.

F.VI Direct the respo"i'ld‘él’_l_t_ﬁ‘to;{,@glgei --péyme'nt of Rs.50,000/- as
litigation expenses to the éomplainantfs.
The complainants are seeking-theabove mentioned relief w.r.t.

compensation. The Honb‘le Supr 2me Court of India in Civil Appeal nos.
6745-6749 of 2021 tltled as M/s Ne;vtech Promoters and Developers
Ltd. V/s State of UP & 0r§(supra],has held that an allottee is entitled to
claim compensation and litigation charges under Sections 12, 14, 18 and
Section 19 which is to be decided by the adjudicating officer as per
Section 71 and the quantum of compensation and litigation expense shall
be adjudged by the adjudicating officer having due regards to the factors

mentioned in Section 72. The adjudicating officer has exclusive

L
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jurisdiction to deal with the complaints in respect of compensation and

legal expenses.

Directions of the Authority:
Hence, the authority hereby passes this order and issues the following
directions under Section 37 of the Act to ensure compliance of obligation

cast upon the promoter as per the function entrusted to the authority

under Section 34(f) of the act of 2016:

i. The respondent is directed ay interest to the complainants
against the paid-up amount atith ‘*ﬂTescnbed rate i.e, 10.85% per
annum for every month of del&y from due date of possession i.e.,
02.03.2020 till the, datg of"léff!qr of possession (17.03.2021) + 2
months i.e, up to 17 05. 202’1 after obtaining the occupation
certificate. The arrearé of mtege‘%t accrued so far shall be paid to the
complainants thhm QQ days from the date of thls order as per Rule
16(2) of the Rules. % N\ :

ii. The rate of interest %Qargeg'bge from the complainants by the
promoter, in case of default shall be charged at the prescribed rate
i.e, 10.85% by the ré‘%panﬁe N

interest which the promoter shall be llable to pay the allottees, in case

r@moter ‘which is the same rate of

of default i.e., the delayed possessmn charges as per Section 2(za) of
the Act.

iii. The respondent is directed to rectify such minor defects pointed out
by the complainants within a period of one month from date of this
order, failing which the complainants may approach the adjudicating
officer for seeking the relief of compensation under Section 14(3) of

the Act.
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iv. The respondent is directed to rectify such minor defects pointed out

by the complainants within a period of one month from date of this
order, failing which the complainants may approach the adjudicating
officer for seeking the relief of compensation under Section 14(3) of
the Act.

v. Therespondent is directed to handover the physical possession of the
allotted unit to the complainants complete in all aspects as per
specifications of buyer’s agreement and get the conveyance deed
executed within a period of 60 qays from the date of this order.

vi. The respondent shall not cha{ge any-holding charges from the
complainants and anything W}lflch is.not the part of the buyer’s
agreement. :

33. Complaint stands disposed of.

34. File be consigned to registry.

Dated: 27.03.2024 & B ! (Ashok Sapgwan)
Mem
Haryana Real Estate
Regulatory Authority,
Gurugram
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