HARERA

GURUGRAM Complaint No. 910 of 2018
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. - 910 0of 2018
Date of filing : 12.09.2018
Date of decision - 20.02.2024

1. Mohit Garg

2. Amit Singla

R/o: - G-102, GPL Eden Heights, Sector-70,
Darbari Pur Road, Gurugram, Haryana. Complainants

V%m;us

M/s Spaze Towers Pvt. Ltd. ‘“3-?""“ L}T

Office: Spazedge, Sector-47, Gamgram-Suhna
Road, Gurugram, Haryana,

2nd Address: A-307, Ansal Chambers, 13 Blkaji

Cama Place, New Delhi-110066. Respondent
f

CORAM: f

Shri Vijay Kumar Goyal Member

Shri Ashok Sangwan Member

Shri Sanjeev Kumar Arora - Member

APPEARANCE: :

Sh. Rajan Gupta if ' Counsel for complainants
Sh. ].K. Dang | [ Counsel for respondent
ORDER
1. The present complaint has been filed by the complainants/allottees

under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provisions of the Act or the

Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed inter se.

A. Unitand project related details
2. The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:
S. Heads Information
No.
1. Name and location of the “Spaze Palazo”, Sector-69, Gurugram
project
2. Nature of the project Commercial Project
3. DTCP license no. 32 of 2008 dated 19.02.2008
4. | RERA registered/ not registered | Not registered
and validity status
5. Application for booking 12.08.2013
[Page 16 of complaint]
: G-31A, ground floor
6. | Unitno. [Page 22 of complaint]
. ; 490 sq. ft. (Super area)
A
Unit someasuring [Page 22 of complaint]
8. |Increase in area of the unitas | 1% 54-ft
per statement of account dated
05.01.2015, page 30 of complaint
10.09.2013
9.
Dete of allonant [Page 22 of complaint]
10. | Date of flat buyer’s agreement Not executed
11, Total consideration Rs. 78,92,528/-

(As per payment plan annexed with
the allotment letter at page 23 of

complaint)
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Rs.83,57,845/-
(As per statement of account dated
05.01.2015 at page 30 of complaint)

12.

Total amount paid by
complainants.

the

Rs. 87,29,838/-
(As per statement of account dated
05.01.2015 at page 31 of complaint)

13.

Possession clause

Note: Fortune Infrastructure and
Ors. vs. Trevor D'Lima and Ors.
(12.03.2018 : SC);
MANU/SC/0253/2018 observed
that "a person cannot be made to
wait indefinitely for the possession
of the flats allotted to them and they
are entitled to seek the refund of the
amount paid by them, along with
compensation. Although we are
aware of the fact that when there
was no delivery period stipulated in
the agreement, a reasonable time
has to be taken into consideration. In
the facts and circumstances of this
case, a time period of 3 years would
have been  reasonable for
completion of the contract.

14,

Due date of delivery of
possession

10.09.2016

In view of the above-mentioned
reasoning, the date of signing of
allotment letter ought to be taken as
the date for calculating due date of
possession. Therefore, the due date
of handing over of the possession of
the unit comes out to be 10.09.2016.

15.

Application for occupation
certificate

08.01.2014
(As per page 87 of reply)
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16, | Offer to handover permissive | 04.08.2014
" | possession of unit for doing | [Page 24 of complaint]
interiors
17. | Occupation Certificate 03.05.2018
' [Page 45 of reply]
18, |Demand Letter raised by the|04.05.2018
" | respondent for clearing | [Page 29 of complaint]
outstanding dues of
Rs.7,15,537/-
19 Completion Certificate 30.04.2019
' [Additional document filed by the
respondent]
.4' e J_,.f
B. Factsofthe complaint f" R ¢
3.

The complainants hawe made the following submissions in the
complaint: ' =X

That respﬂndenyhgdﬁeveiuped a ,gommei'C{al colony named "Spaze
Palazo" at Sector-ﬁ!&, Gur;.tgranL The nespﬂndant had spent a huge

amount of money" fa‘r the faunch of the aho'm prn;ec’c and assured the

interested buyers &Q‘tfit:’i;s-calmkw]ect for investors. The
respondent came uut with a*%'mupwment plan, means 30% payment
within 90 days a;aadfe__st 70%at the time of giving possession. The
complainants believing the promises, made by company became
inclined towards .thér ﬁfoje;it and iﬁﬁeﬁéd his hard-earned savings in
the project.

That the complainants on 12.08.2013 booked a commercial space in the
above project having unit no. G-31A, Ground Floor, having area of
approximate 490 sq. ft. in the said project for sale consideration of Rs.

78,92,528/-. However, the area of the said unit has been revised from
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490 sq. ft. to 515 sq. ft. The complainants paid an initial amount of
Rs. 6,90,602/-. It is pertinent to mention here that at the time of booking
it was informed to the complainants that respondent shall offer
possession of the said property to the applicant within a period of 12
months from the date of application i.e. 12.08.2013 and balance
payment of 70% be made either 12 months from the date of application

or on offering possession, whichever is later.

atitis also mentioned
in the said iettef g | | %ﬁéwer agreement was
pending but still:ig;ge;l -tﬂam&kethﬂ balance nﬂyment i.e. 70% as per
statement of accuuna;-wi hin 30 da /@gmjte interest and holding

charges will be Ieﬁe}ﬂlﬁ@lgh_t@h%mﬁde the balance payment as

e

per the letter da%d (13‘20%42, [-lqueger wege shocked to know that
the said unit was ready, respondent had not obtained the
occupation cerﬂﬁ\ﬁaﬁk’t@s %Esﬂqﬂpng:i\}aﬁe cheating with the
complainants by raising an illegal demand for balance 70% payment
and enforcing it through interest and holding charges and offering
illegal possession letter.

That even though the complainants had made the 30% payment as per
the terms i.e. an amount of Rs. 22,56,389/- and balance 70% payment

i.e. an amount of Rs. 64,73,449/-, which amounts to a total sum of Rs.
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87,29,838/- to the respondent, but surprisingly till today the
respondent had failed to hand over actual physical possession of the
said unit to the complainants i.e. after expiry of so ma years from the
date of first payment made to the respondent. This clearly shows that
the intention of the respondent from the very beginning was to cheat
the complainants, as the said unit was not ready at the time of offer of
possession and only motive of tilf respondent was to collect remaining

70% payment illegally and ran. awaj

possession charges.

That the respunden}*}a{ll_'m;t%j'sgq ‘the demand vide offer of

possession letter dated 40*9@14%{1 t é%%\re respondent is liable
to return back A unt}ryﬁej‘}?d Ftbe n@i{l};bf offer of possession,

i.e. Rs. 64,73,449 fr%ﬂﬁ (f.lsm liﬁfblg_-'-tu Pay"irit__g‘::_ﬂstjﬂn the said amount i.e.

i

Rs. 41,66,532/-ca §\ t the rate of 18 m the date of payment
L L I 1".3\ F
till today, interest till WMMI&}: possession penalty of

—

14,10,056 calculagd_,?t Rs. 6@aﬂpép'mft& till t@day. As the respondent
can only ask the 7 ﬁ&ahﬁnbm they have obtained occupation
certificate and m d ol ur;:%ﬁg}‘e\r;j p;:s,s’eqéfq;a,{ not before that.

That complainants through its number of mails asked the respondent to
provide the occupation certificate issued by the competent authority for
the said unit and also asked to deliver actual possession of the said unit
but respondent has not answered to any issues raised by complainants

and always preferred to be mum on all issues. Complainants paid

several visits to the office of respondent, waited there for hours for
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availability of respondent staff for discussion in their office, has written
several emails and has made several phone calls for no avail and that is
a harassment of complainants at the hands of respondent.

That despite the fact that the respondent has no occupation certificate
and actual possession was not handed over to the complainants and
other issues were not resolved by respondent, the respondent illegally
started raising maintenance charges too for the said unit. That asking

maintenance charges for amm:"ﬁ

%&Prupeny and not handing over
n nts itself shows the level of cheating

ll-.'-;j"ﬁ_, \_
: E SEW%I'Q the complainants was

shocked to seet t"ﬂﬁre was,one npbwsewqge:pipellne in the said unit

That when the co

and the same was' npt th&re at the l?!me of saie ﬂf the said unit and in
future the same qu&cheE }gr ﬁ?y‘rbance to the business
operation in the said uh;ﬂgn ﬁgms’ﬂ'(bﬂmuf extension in front or on
the side of said uwt his extension-is 1mpurtaqt for advertising board,
lighting, sunshade, rimrﬂt&eﬁmm andisa ganeral norm. There is a
roof extension inig_]_{;attiefré qugqunf{ingunits;emept said unit. That the
complainants requested the respondent to provide the metal extension

for said unit as given to the other units. But till today no steps have been

taken to remove the sewage pipeline and to provide metal extension for

the said unit.
That vide letter dated 21.11.2016, an illegal demand for VAT has been

raised as despite repeated request no explanation has been provided
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that VAT is the liability of owner or the developer and who will pay the
VAT in case of delay of possession by the developer i.e. respondent.

That respondent has also raised a demand letter dated 04.05.2018
demanding 2,68,658/- towards installments due and an interest due of
Rs. 4,46,879/-. However, no detailed justification for this demand has
been made. Further, as per the account statement issued by respondent
dated 05.01.2015, the cnmplete account was settled and there was no
interest due on the part- nf M}alnants Complainants does not

understand the reason for thes&ﬂlatges and unable to pay unless there

is detailed jusﬁﬂcatqulﬁznﬁfﬁf. indent,

That respondent _
possession has t"b en handed over and dtr’ar issues have not been
resolved (as discqsae@ ahWEjl despite rapaatﬁ.{l fequests on the part of
complainants, The%eﬂest}eﬁe%@éunt of late payment and
maintenance bill rais r the said unit are illegal and void.

That complainants had received the huil_derl;buyer agreement after
multiple requests and :%nﬁndem However, the'same is not as per the
terms and cnndiﬁ@{\qﬁtééé betwgeutheparﬁes at the time when
application and allotment were made. The terms and conditions need
to be amended and further these terms itself shows the cheating made
with the complainants. That repeated requests have been made to the
respondent to correct the terms of the builder buyer agreement but all
in vain. That complainants will sign the agreement only when

correction will be made by the respondent as per the terms agreed.
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That below are a few terms in the agreement not in line with the terms

of the booking, and are ambiguous or completely one-sided; and require

revisions:

a.

Basic Sale Price (BSP) of said unit as per booking form is Rs. 13,590 per sq. ft.
As per annexure-lI of buyer's agreement, sum of Basic Sale price is quoted as
Rs. 7,015,850. This amounts to BSP of RS. 13,623 per sq. ft. for super area of 515
sq. ft. and is over-stated by RS. 33 per sq. ft. The same needs to be corrected in
agreement. Accordingly, the PLC amount needs to be adjusted as it is based on
BSP.

The clause no. 14 of buyer's agreement mentions that the possession is
proposed to be delivered by _ evelope m the ALLEJT‘TEE{S} within three years

-'L. i

months passessfan hnwhp Ad .
be ﬂdded }' ...I 1’ ' .L. ‘ I f
The clause no. 3. oﬁ -_-, .,

at all terraces of the building

including the @ ' I" ﬂl the terraces " u'il‘ king areas in the basement
have not been ded in the supe rqm allottedtothe ALLOTTEE(S) and shall
always be th perty of rhe d r. In that regard, agreement doesn't
cover the foll ;r:' | ——

i) Develo 0 wneé- ujﬁvcm edprem mi‘raﬁi@m pay EDC and other govt.
charges', i ‘equiy It proportion.. Actardingly, the liability of

ALLOTTEEY J ice. OP sho d a,-‘:* im the same and include the
same in agn ’L
ii) Developer, DO}

ALLOTTEE(S) th

ne s liable to pay and share with
en ;P' hﬂr;qes described in clause no.

35 This includes
intenance charges, electricity
ges and any other charges that

mainte arges, a m

charg&ﬁ e ity char;

other ALLOTTEE(S) . Total cost of maintenance of basement,
2 SeCuUni . positioned in basement

WMWE‘E{S} respondent

should canﬁrm the same and include it in buyer's agreement.
The clause no. 33 also says that the developer shall be entitled to display
signboards, advertisements on the exterior of building including common
areas and to generate revenue there from and the same shall belong exclusively
to the developer. Please note the following in this regard:

i} The developer must not have above right to the common areas. As stated
in clause no. 3.3, common area has been included in the super area paid
for by the ALLOTTEE(S).

i} Since developer has exclusive right to exterior of building, developer
should be liable to pay exclusively for the maintenance and insurance of
exterior as well as pay for the cost of electricity to illuminate these
advertisements. Respondent should include the same clarification in
buyer's agreement.

Page 9 of 29



HARERA

¥ GURUGRAM Complaint No. 910 of 2018
e,

The clause no. 34 (b) says developer will maintain Spaze Palazo retaining
ownership over the common areas and amenities and will make available the
same for the usage to the ALLOTTEE(S) at a reasonable cost and equitable
manner. As stated in clause no. 33, common area has been included in the super
area paid for by the ALLOTTEE(S) and hence, developer has no right to retain
ownership of common area and further charge ALLOTTEE(S) for the usage of
the same. The cost for using common areas may be charged by the association
of the ALLOTTEE(S) and used towards maintenance charges for common areas
so that the benefit is passed on to all ALLOTTEE(S) by the way of reducing
common area maintenance cost.

The clause no. 34 (c] says developer shall have the unqualified and unfettered
right to allot or lease or use the space in the atrium to anyone of their choice
on any terms and conditions as they deem fit and the ALLOTTEE(S) shail not
be entitled to raise any obje fa nclaim or compensation. Respondent should
confirm the following in t 5 egard: .1

super area calculatio s sal LLOTTEE(S). If ownership for the same
has been retained by‘developer. .
ii) Developer, as.owng

rtion. Accordingly, the liability of
shiguld confirm the same and

GO

ﬂ'!'

._

XIV. That till today no ster ha;; B”E’Eﬁﬁ]kenrpy respondent to resolve the

A TR T E .
other issues rath t@&ﬁ@%is just to earn money
from th i E 0
om einnncan@tﬁ\)ﬁm &?Ivﬁeans That conduct on

the part of respondent makes it very clear that the motive of the
respondent was/is to cheat the innocent buyer and kept on doing the
same. Hence, the present complaint.

Relief sought by the complainants:

The complainants have sought following relief(s).

Direct the respondent to supply occupation certificate and valid offer of
possession for the subject unit. That if the respondent delivers occupation
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certificate and offer of possession, then the respondent is liable to pay interest
on the amount i.e. Rs. 41,66,532/- calculated at the rate of 18% from the date
of payment till today, interest till realisation and the delay possession penalty
of Rs. 14,10,056 calculated at Rs.60/- per sq. ft. till today.

Il.  That if the respondent fails to deliver occupation certificate and offer of
possession, the respondent is liable to pay back the 70% payment made by the
complainants i.e, Rs.64,73,449/- along with interest on the said amount i.e.
Rs. 41,66,532/- calculated at the rate of 18% from the date of payment till
today, interest till realisation and the delay penalty of Rs.14,10,056/-
calculated at Rs.60/- per sq. ft. till today.

l1l.  Direct the respondent to revoke the illegal demand raised by letter dated
04.05.2018.

IV.  Direct the respondent to :qmﬁg -gmerage pipeline and to provide metal
extension for the said unit.

V. Restrain the respondent m ng illegal interest and maintenance
charges from the com indtﬁants 8 -Ehe valid issuance of offer of possession.

VL. Direct the respondent.to altetation in the builder buyer agreement as
per clause 14 of gomplain

i'-!'." -
R

i

L IR ]

VII.  Direct the --=r tule FVAT as per

On the date e’f" hearin%, the authm}fg' explained to the
% about t emnﬁ-awgntﬁ:gsgs alleged to have been

@; m“ #} geﬂcttnpleadguiltyur

4?#"’ T-.n—l c

not to plead guilty.
Reply by the

The rESpnndent IA&& Ezmja{i)%he following grounds.

That the presentéggélaﬁﬁ%{yd&ma*@n?%h law or on facts. The

provisions of the Act are not applicable to the project in question. The
application for issuance of occupation certificate in respect of the unit
in question was made on 08.01.2014, i.e., well before the notification of
the Rules, 2017. The occupation certificate has thereafter been issued
on 03.05.2018. Thus, the project in question is not an ‘on-going project’

under rule 2(1)(o) of the Rules. The project has not been registered

Page 11 of 29



HARERA
2 GURUGRAM Complaint No. 910 of 2018

under the provisions of the Act. This Hon'ble Authority does not have

jurisdiction to entertain and decide the present complaint. The present
complaint is liable to be dismissed on this ground alone.

. That the complainants have further filed the present complaint seeking
possession, interest and compensation for alleged delay in delivering
possession of the apartment booked by the complainants. That the
complaints pertaining to possessmn compensation and refund are to
be decided by the ad}udtcatinggﬁcet under section 71 of the Act read
with rule 29 of the rules anﬂf'-nﬁ -hgrrthls Hon’ble Authority. Thus, the
present complaint is 'ﬁ@kv .-QW sgd,oq’ this ground alone.

. That the cnmplmnﬁ@‘]}éve Bwhdfhe unit hdnng no. G-31A, situated

in the said project Buyer's agreement had been sent to the

complainants on 06,0

1 r
complainants we 'L°

0115 ut haF not EEQJ; executed till date. The

jpa'm Vsi_ﬁ pﬁ;ﬁessmn of the above-

mentioned unit thruugh Tetaer dated 04:0'8 2014. The complainants

were called upon to mu;bal@n%e anxqpnfg in udlng delayed payment
jl&e‘tb’% ‘ﬁe&ssaa%r ?cu’* ities/ documentation

necessary for harkimiﬂ' qfﬂj& o&ll:e spacata ﬂwmmp!ainant However,

charges and to co

the complainants did not take any steps to complete the necessary
formalities or to pay the balance amount payable by them.

. That the construction of the said unit was almost complete by the time
the complainants decided to book the unit and therefore he was well
apprised of the area, specifications, elevation and design of the unit. The

complainants after exploring all options decided to invest in the project
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of the respondent after being acquainted with all permissions and

sanctions obtained by the company.

. That the respondents after completing the construction of the said
project had applied for the sanction of occupation certificate for the said
project vide application dated 08.01.2014. It is submitted that the
respondents anticipating the timely receipt of the occupation certificate

from Director General Town & Cuuntr}r Planning issued the letter dated

04.08.2014 to facilitate t@? | s to carry out the interior

adaptations, internal v their  respective

units/apartments. It is perti om ﬂ%}j ere that the complainants

Wsessinn was entirely made
for the benefit of la ould carry out interior
work in the subjei_ejo :fi ﬂm&

. That as stated e;ge@l:}gt }:ﬁ%}&spﬁ;gpn}’: has applied for the

occupation certificate before the concerned authority on 08.01.2014.

said project and the offer fo

The officials of the respondent had diligently and sincerely pursued the
matter consistently with the Directorate of Town & Country Planning,
Haryana Chandigarh but all the efforts in this direction made by them
proved futile. No correspondence of any nature was addressed by the

DTCP, Haryana to the respondent communicating any objection to the
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issuance of occupation certificate for the project. The respondent does

not have any control over the functioning of DTCP, Haryana. Moreover,
the offer of possession by the respondent to the complainants cannot be
held to be not in conformity with law, In fact, notification dated
30.07.2001 had been issued by DTCP, Haryana in terms of which only a
one-time penalty of Rs.50/- per sq. ft. could have been imposed for

delivery of physical possession without obtaining occupation

o 'I""
certificate. Therefore, no la ;.- @H be attributed to the answering

respondent.

. That the complaina Qtﬁ ot make timely payments

as per the payme?{gﬁ?’u;;t_?' it lb‘ﬁﬂ&ﬁﬂﬂﬂﬂ linked plan. It is
submitted that @3‘ the /p?ssesmgn linked - payment plan opted by

1 "i_" |

10% of the BSP at the time

| /4ot BSP within 60 days from
: & 1?"‘ F
the date of booking andxl‘ﬂ%-} 109% BDC& IDC within a period of 90

days from booki is 3 R}«mﬁe plainants deliberately
delayed the painof W&r BSP payable within
60 days from the&)eojénguge n}{ 1&:111{231‘13' H‘As pertinent to mention

here that the complainants further deliberately due to the reasons best

known to them failed to clear the outstanding due towards the demand
raised for payment of 10% + 100% EDC & IDC within a period of 90
days from booking. That an amount of Rs. 8,75,185/- was due on
10.11.2013 towards instalment of “10% + 100% EDC & IDC within a

period of 90 days from booking” but the complainants failed to clear the
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outstanding dues on pretext of one issue or other. The complainants

made the payment towards the said instalment only when the final
demand “on offer of possession” was raised.

. That only such allottees, who have complied with all the terms and
conditions of the payment plan including making timely payment of
instalments, are entitled to receive compensation. In the case of the

complainants, the cumplamants had delayed payment of instalments

designs of the umjﬁ&‘ikﬁd ast _' ]amant}!had booked the subject
unit when the cgn%pctmn qf the u;ﬂt was al;most complete and the

|
W ed out. Further, the
are referring to is just

arain water pipe whlcbexﬁEaW\gi w,ﬂie wall to stop water logging

nntheronfuftheE ﬁﬁiﬂ mp
-+ B
of any roof exte 11 e laina

N BN A R A
document pertai@:!p_ ﬁxelétd ﬂuﬂ;u'ﬂfl hé.v;ia‘aa'ﬂfnuf extension over it.

)ants were never assured

have not specified any

. That the amount of VAT to be charged under the Amnesty Scheme
introduced by the Government of Haryana is recovered from the
allottees by the developer. Moreover, the respondent opted for the said
amnesty scheme for the benefit of the allottees as a reduced rate of tax

themselves to be to p[aid by the allottees to the Government in this case.
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k. That as per statement of account dated 10.10.2018, the outstanding

amount due to be paid by the complainants is Rs. 7,29,753/- which
includes the pending interest amount of Rs.4,60,932/-. However,
instead of seeing reason and instead of clearing their outstanding dues
and taking possession of the unit in question, the complainants have
proceeded to file the present false and frivolous complaint.

L. That the construction of the project/allotted unit in question stands
completed and the respandaﬂt Ls.tn 'reeeipt of the occupation certificate
in respect of the same. That ﬁfmﬁ the balance payment is remitted
by the cnmplalna‘ly/ %ﬂ}eﬂwm formalities have been
completed, the re@ﬂhdent s’hﬂ‘haﬁﬂwerpqséessmn of the unit to the

complainants.

m. That all the den?@ th?: l'ﬁwe he;e raaeitgy the respondent are
strictly in accorda cagt \fm@ the terms of theﬁfrayment plan executed
between the parties. There t.ﬁ no. default-or lapse on the part of the
respondent. Itis t& iow (i:p ciuusly refrained from
obtaining physu:ﬂpL n of-the anit ﬁa,ura ng false and frivolous
excuses. It is e*.l'ident Fram th:e em:ire s&quence of events, that no
illegality can be attributed to the respondent. The allegations levelled
by the complainants are totally baseless. Thus, it is most respectfully
submitted that the present application deserves to be dismissed at the
very threshold.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can be
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decided on the basis of these undisputed documents and submission
made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.

Territorial jurisdiction
As per notification no. 1}92,’201? 1TCP dated 14.12.2017 issued by

Town and Country P]anmng Deparnnent Haryana the jurisdiction of

L. '|-_|

Haryana Real Estate Regulatury Authnnty Gurugram shall be entire
,- . Ivl' '| f Wi
Gurugram district f;r; iall D¢ W\ IEFEIIIE:! present case, the project in

.\../'1'

question is situated w1thin tﬁe planmng area of Gurugram district.

11-'-' g

Therefore, this authorlty has complete terrltnnal jurisdiction to deal

mththepresentr:umplamt, | | | ': Vs J

I

et P | !

Section 11(4)(a) of the-Act)2016 provides that the promoter shall be

responsible to theallpttee as. el -agﬁfﬁﬁa}e. Section 11(4)(a) is
reproduced as hereunder: !
i -: I.-r-"_‘-x I"‘“J 'r". Ir.l '..'

~ i ™
| )

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

Page 17 of 29



GURUGRAM Complaint No. 910 of 2018

11.

12.

HARERA

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder,

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Further, the authority has mxlﬁtqh Jn proceeding with the present

complaint in view of the ]ud*(“:'f ssed by the Hon'ble Apex Court

rivate Limited Vs State of

and reiterated in case of

"86. From the _ detar!ed reference has
been made and taking. adjudication delineated with
the regulatory aurhanq.v ﬁﬁﬂ“ﬂﬂ}'trﬂfcanng officer, what finally culls

out is that althg lindicdtes i ’._:Z- distinct expressions like
‘refund’, ‘interést ‘and | ensation’yd conjoint reading of
Sections 18 ana the [: omes to refund of

the amount, ﬁ? r& rb ;Trrecung payment
of interest }ﬂﬁlﬁé fm m " penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of
the Act 2016.”
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Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the cases mentioned above, the authority has the
jurisdiction to entertain the present complaint.

Objections raised by the respondent

F.I  Objections regarding that the respondent has made an

application for grant of occupation certificate before
coming into force of the Act
The respondent-promoter has raised the contention that the said

project of the respondent :s a pm-RERA project as the respondent has

.'-

already applied for obtammgﬁ@np@ﬁan certificate from the competent

P
authority on 08.01. ZDM@, bquTEﬂl@cuhuI{g into force of the Act and
T ‘H _
the rules made thnz?gp'lsléf'.!b i Tm ‘L.
The authority is éﬁ“hge wew that as per pravisu to section 3 of Act of
10

2016, ongoing p o t date pf gommeﬂgement of this Act i.e,
01.05.2017 and fi ﬁvﬁlﬁ uﬁm Fti %}tﬁ?‘e has not been issued,
the promoter shall m efag nmfhé authority for registration

of the said project within a pertuﬂ‘uf three months from the date of

commencement %f}lﬁ—%ﬁé@ﬁ&]ﬁ& part of the Act is

reproduced hereg‘nﬂb; 41

Provided that projects that are ongoing on the date of commencement
of this Act and for which the completion certificate has not been issued,
the promoter shall make an application to the Authority for registration
of the said project within a period of three months from the date of
commencement of this Act:

The legislation is very clear in this aspect that a project shall be
regarded as an "ongoing project” until receipt of completion certificate.

Since, the completion certificate has been obtained by the promoter-
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18.

builder on 30.04.2019 with regards to the concerned project i.e., after
coming into force of the Act, the plea advanced by it is hereby rejected.
Findings on the relief sought by the complainants,

G.1  Direct the respondent to supply occupation certificate and
valid offer of possession for the subject unit. That if the
respondent delivers occupation certificate and offer of
possession, then the respondent is liable to pay interest on
the amount i.e. Rs. 41,66,532/- calculated at the rate of 18%
from the date of payment till today, interest till realisation
and the delay possession penalty of Rs. 14,10,056
calculated at Rs.60/- per sq. ft. till today.

The complainants intend to ggﬁﬂnug’!with the project and are seeking

delay possession charges as r;jrnui_dedj under the proviso to section
18(1) of the Act. SEC’thH lﬂfi) P}OVTSQ reads as under:

“Section 18: - Return of amount and compensation

18(1). If the promater fails to om plete or isunableta give possession of an
apartment, plot, or. building, — f
L —— \ ¢ 15'. I F =% )

Provided that wﬁhﬁ’g-,ﬁnhﬁﬂqﬁeeimeﬁ not intend to withdraw from the
project, he shall be paid, by the promater, interest for every month of delay,
till the handing over of the pessession, at'such rate as may be prescribed.”.

Due date of hanH 1¥?pgs§esfmnt ifitl;p’-;{;resent matter, no BBA
has been executed till date between the parties. Therefore, the due date
is calculated as per the judgment passed by the Hon'ble Supreme
Court in case titled as Fortune Infrastructure and Ors. Versus Trevor
D ‘Lima and Ors (12.03.2018) wherein the Apex Court observed
that “a person cannot be made to wait indefinitely for the possession of
the flats allotted to them and they are entitled to seek the refund of the
amount paid by them, along with compensation. Although we are aware

of the fact that when there was no delivery period stipulated in the
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agreement, a reasonable time has to be taken into consideration. In

the facts and circumstances of this case, a time period of 3 years
would have been reasonable for completion of the contract.” In view
of the above-mentioned reasoning, the date of signing of allotment
letter dated 10.09.2013, ought to be taken as the date for calculating due
date of possession. Therefore, the due date of handing over of the
possession of the unit comes out_i_;_u:_:l be 10.09.2016.

19. Admissibility of delay pn@sr" _charges at prescribed rate of

T o~ 1-.. ..*
"“ Ry

interest: The cnmplaman s/ are seeking delay possession charges.

tht 'W@N]unee does not intend to

Mtct m%e paid;by, the promoter, interest

for every month if dels y, tlll hanrﬂng oveg MSSESSIDH atsuch rate
as may be pres 1t as p%‘e#rﬂ;eaﬂ under rule 15 of the
rules. Rule 15 has beeg e fegro ucbd ﬁ,-'

Proviso to section 18 pra;

withdraw from

Rule 15. Frescr'ibadfd?, ﬁ&-;ﬂnﬂm to section 12,
section 18 and su jﬂ. and subsection (7) of
section 19] _

1) For the pﬂ AVRSE iSec ‘!E'r 18; and sub-
sections (4)\an s he “interest at the rate
prescribed” shall be ;heﬁmtq Bank pfjndm h:gh:;sr marginal
cost of lending.rgte +2%.:

Provided thatin case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time ta time for lending to the general public.

20. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
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reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 20.02.2024 is @ 8.85%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 10.85%.

Rate of interest to be paid by l__:he complainants-allottees on the
outstanding dues: The de@_\j_’ ‘ '

" e 4-‘:"

section 2(za) of the Act proyv ides tha

Pmpter @ be liable to pay the

nt se reproduced below:
in ab.'e by the

Far b :mﬂmsé@af is ¢
érest ‘chargeable ﬁ-ﬁm»& t:Ha.':tee by the

o _Mgﬂmf to the rate of

| idble to pay the allottee,

in case of de g L
(i) thei t paya the promote the allottee
shall be from th ter received the amount or any

part thereof ,ﬂ.}\f the date the nmayﬂt qr part thereof and
interest rhmfa refunded, and the interest pﬁyab!e by the
allottee to the-promoter shall'be from the date the allottee
defaults in payment to the promoter till the date it is paid; "

Therefore, interest on the delay payments from the complainants shall

promoter, in cas
interest which the p

be charged at the prescribed rate ie, 10.85% by the
respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges.
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24.

25,

26.

Now the question for consideration before the authority is whether the
complainants-allottees are entitled to delay possession charges till the
permissive offer of possession only?

The authority observes that it is necessary to clarify the concept of valid
offer of possession because after valid and lawful offer of possession,
the liability of promoter for delay possession charge comes to an end.
On the other hand, if the possession is not valid and lawful, the liability

of promoter continues till‘- alic

have following cuyijg};' . i’

. The possessi E;
additional demand‘s TN

ﬁ, 3" r 'L_:".}-.;"J
In the present matt X

e complai tter, dated 04.08.2014 for
carrying out the interlofs ar HKR matter of record that
the occupation cémpeiiqj respect,of the said project was granted by
the concerned authority on 03.05.2018. It is pertinent to note here that

possession to

the permissive possession was offered to the complainants without
obtaining the occupation certificate from the competent authority.
Hence, at the outset the said offer of possession vide letter dated

04.08.2014 failed to fulfil the first and foremost criteria of the valid offer
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of possession. Hence, the same cannot be regarded as a valid offer of
possession.

Moreover, the fact cannot be ignored that occupation certificate is
public document as well as section 19(10) of Act also conferred
obligation over complainants-allottees to take the possession of the
subject unit within two months from grant of occupation certificate. The

relevant provision is repmduced as below:

19( I{J) Eve.ry allottee shall t “.,,, ' /§i :. possession of the apartment, plot
26, Within a period of two months of the

occupancy certificate mugdﬂf‘ the . ' 'aggrtmenr plot or building, as the

case may be. - 1AL

Section 19(10) of the,m; rﬂﬂigﬁ'tEEth’E a}tatrges to take possession of
the subject unit Vfﬂ&rfz months frnm the aa&o; receipt of occupation
certificate. In thp present” cq;nnlam, the ﬁcﬁu?atinn certificate was

granted by the chiﬁpagent authn‘rir}; on 03,052018. The respondent
offered the pnssassfa{mf Iﬂae_gm; in ﬂu&SﬁO’g to the complainants only
on 04.08.2014 for duhrM*b_e*ri”;s, 6 it can be said that the
complainants canﬁ.ﬁ know about the ﬁ@pﬁn certificate only upon
the date of nﬂ’er of pnssgsstun Therefure in the interest of natural
justice, the complainants sh'buid begfvén 2 months’ time from the date
of offer of possession. These 2 months’ of reasonable time is being given
to the complainants keeping in mind that even after intimation of
possession practically they have to arrange a lot of logistics and
requisite documents including but not limited to inspection of the
completely finished unit but this is subject to that the unit being handed
over at the time of taking possession is in habitable condition.
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29. Accordingly, the non-compliance of the mandate contained in section

30.

31

32.

11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such the complainant-allottees shall be
paid, by the respondent-promoter, interest for every month of delay

from due date of possession i.e., 10.09.2016 till the receipt of occupation

certificate (03.05.2018) plus 2 months i.e, 03.07.2018 at prescribed

any, after adjus
directions.

G.II

demand letter dﬂ 04@5 w yemylgng@s 2,68,658/- towards
installments due{l zﬂ'l f?itéi'eg“t &tm of Rs. 4,46 ,879/-. However, no

detailed mstiﬁcaﬁojfég,thr{ dgmagjﬂ h&s;héé'n\mhde

The counsel for the respondent contended that the complainants have
failed to pay the outstanding dues as per the payment plan opted by
them. It is further submitted that an amount of Rs.2,68,658/- was due
towards the non-payment of VAT by the complainants under Amnesty
Scheme launched by the State Government. Further, the interest due on

delayed payments amounting to Rs.4,46,879 /- was majorly towards the
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delay in paying the instalments due to be made within 60 days, payment
to be made within 90 days, non-payment of VAT and payments to be
realised on offer of possession.
After consideration of the facts and circumstances, the authority is of
view that as per section 19(6) and 19(7) of the Act every allottee shall
be responsible to make necessary payments as per agreement for sale
along with prescribed i11t«'-:rts:s_t:flT g{l outstanding payments from the
NV TATe

allottee and to take physica{%‘ g a of the apartment as per section
SRR ‘T
19(10) of the Act. In view of the same, complainant/allottees shall make

the requisite payme _’gﬂﬁi’

 rer t erage pipeline and
: FP the d unit.
on sewage pipeline in the

G.1Il Direct the ry
to provide metz
The complainants s:
said unit and the same tvas 1 time of sale of the said unit

and in future thzs ‘E@a& @L? ~u¥n@_§e:§s?ry disturbance to the
business nperatia% in the éjéumri&nﬂ _ﬁra&hfﬂ for removal of the same.
On the cuntrary%&%%r%r&i the alleged sewage
pipeline which the complainants is referring to is just a rain water
pipeline which exists attached to the wall to stop water logging on the
roof of the shop,

The authority is of the view that as far as providing metal extension is
concerned, the complainants have failed to specify particular

documents whereby the respondent was obligated to provide metal
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extension to the complainants. Thus, in absence of the sufficient
documents on record with respect to the same, the authority cannot
deliberate upon the said issue.

Further, as far as deviation from the lay-out plan is concerned, since the
occupation certificate of the tower in which the subject unit is located
has been received by the competent authority which clearly means that
the building is constructed as per the approved plans. Accordingly no
such direction to remove thgpég@‘{{gfs can be given by the authority.
Although if any disturbance js'cat
the same, the cump)a‘ﬁ.antgag' .a;t ﬁﬁe;tya_tu approach adjudicating
officer for cumper;se_g‘;ﬁgn.

used to the complainants because of

G.IV Remainj.ﬁi spondent from clail mulegal maintenance
charges the complainants IFthe valid issuance of
offer of possession. =~ .~

The authority has decided this issue'in the complaint bearing no. 4031

of 2019 titled as Var’hﬂ Gupta V/s Emaar MGF Land Ltd. wherein the
“ = REVL7

authority has helgl_ that thﬁ@gﬂﬂﬂ{ﬁt is right in demanding advance
maintenance cha_%é ¥%e§£e§;£ﬁ%b@é@n the builder buyer’s
agreement at the;t'i"r_i_'tg of offer of possession. However, the respondent
shall not demand.tﬁe. édvance maintenance charges for more than one
year from the allottee even in those cases wherein no specific clause has
been prescribed in the agreement or where the AMC has been
demanded for more than a year.

In the present matter, the respondent had obtained the occupation

certificate from the competent authority on 03.05.2018. Thus, the
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respondent is entitled to demand maintenance charges after
03.07.2018 from the complainants,

GV VAT

The promoter is entitled to charge VAT from the allottees for the period
up t0 31.03.2014 @ 1.05% (one percent VAT + § percent surcharge on
VAT) under the amnesty scheme. However, if the respondent opted for
composition levy, then also, the incidence of such taxes shall be borne

jlg'sitinn scheme is not availed, VAT
3A

by the respondent only. But;l’ omy
L

may be charged on prnpurt_sgﬁ‘&,hﬁs subject to furnishing of proof of

having its actual paymeént to mb..ﬂan;:pmad taxation Authority.

Directions of the.n(gil}ority
Hence, the authof@ ?ereby,?,asses tjﬂs urder am:l issues the following

directions undeﬁ g&iun 37 of the Act *ta ensure compliance of

obligations cast uptmtt;e promoter as par the function entrusted to the
authority under sectwlt&#{?]g

~— RES -~
The respondent iw tt@}z %élhyﬁt@se@inn charges on the paid
up amount by the lainants from the due date of possession i.e.
10.09.2016 till the feﬁf_l}t of ﬂfgq;?gppg qex;t&_ﬁgate (03.05.2018) plus 2
months i.e, 03.07.2018 at prescribed rate i.e, 10.85 % p.a. as per
proviso to sections 18(1) and 19(10) of the Act read with rule 15 of the

rules.

o

The arrears of such interest accrued from due date of possession till its
admissibility shall be paid by the respondent to the complainants
within a period of 90 days from the date of this order.
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iii. ~ The respondent is directed to handover the possession of the allotted

unit to the complainants complete in all aspects as per specifications of
buyer’s agreement on payment of outstanding dues if any, after
adjustment of delay possession charges as per aforesaid directions.

iv.  The rate of interest chargeable from the allottees by the promoter, in
case of default in making payment shall be charged at the prescribed
rate i.e, 10.75 % by the respondent/promoter which is the same rate of
interest which the promoter sha]l be liable to pay the allottees, in case

i '_ges as per section 2(za) of the

it ﬂqﬁ}ltu.wk ar
charges from the cg@m@t{@é&éﬁéﬂﬁay}pmnt of time even after
being part of th {I@ i;'s %ﬁﬂﬁ?ﬁt as law settled by Hon'ble
9/2020 decided on

Supreme Court £ ivil

my
14.12.2020. ?‘

of default i.e., the delayed poss
Act.

v.  The respondent is not g

ul kﬁﬂ_ﬂf"f, .. ' : Bl \”_.;é/
(Sanjeev KumarArora) (Ash Y \[Wjayl( ar Goyal)
Member Member
i Haryana Real Estate Regulat Authority, Gurugram

Dated: 20.02.2024
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