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of,Dm.

The present complaint dated 02.02.2023 has been filed by the

complainant/atloBee under section 31 of the Real Estate (Regulation and

Developmentl Act, 2016 (in sho(, the Act) read with rule 28 of the Haryana

Real Estate (Regulation and Development) Rules,2017 (in short, the Rules) ior

v,olation of section 11(4)(a) of the Act wherein it is irte. aiio prescribed that

the p.omoter shall be responsible for all obligations, responsibilities and

lunctions as provided under the provision of the Act or the Rules and
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regulations made there under or to the allottee as per the agreement for sale

A. Proiectand unit related details.

1. The particulars of the project, the details ot sale consideration, the amouni

paid by the complainan! date of proposed handing over of the possession,

delay period, ifaDy, have been detailed in the following tabular iorml

Derails

l The Milleannia,3T-D, Gurug.am,

2 04 o12017 dated 02.02.2017 Valid up'
to 01.02.2022
7 -205, 2d f100t
l.s Der BBA Dape 27 ol.omDlainl

lJnrt admeasuring Carpet area -519.229 sq. ft.
Balcony area 79.653 sq. ft.
rPase 21 of.omDlaint)
25-17-2021
(paec 17 otcomplaintl

5. Drte of building plan 08.06.2017
(taken from another case cR/5675/2t)22
de.ided on 21.09.2023 ofthe same Droiedl

6. Date of,environment
dearance 

_7. Possession clause

21.04.2077
(taken from another case CR/5675/2022
decided on 21.09.2023 ofthe same proiecll

5.1 Within 5A kixty) days lron the doE al
ksuohce of Occupancy Certif.ate, the Developet
shatt offer the pose$ion of the said Ftat to the
Alloree@. Subject to Fatce Moieurc
circunstances, rcceipt ol Occuponq Cenilicote
dnd Alloreeb) hoving tinelr codpli.d wnh oll
its obligotions, fomolnies or docuhentatian, as
preynw b! Developq in terns of the
Agrcenent ond not being in defoult uhtlet an!
port heteof incl\dinq but not liftited ta the
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Pdynent Plon, ndnp duty and resistation
chotget the Devetoper shd ollq posession
ol the said Fldt to the Allotee(s) within o
peiod o, a (Jour) yeors Irun the aob oJ
opprovol oJ buil.litg plaas or graat of
environhent cteotun.e, (hereindfter
t*rrcd to as the "cnnmenctuent Ddte"),

8 Due date ofdelivery of 27.02.2022
(Calculated from the date ol grant of EC

beiDg later including grace period of 6
months in lieu ofCovid-19)

9_ Total sale.onsiderati.n Rs.22,49 ,266 /
tas De. BBA oaP€ 24 ol.otr'Dle'nll

10 Totalamount paid by the Rs.24,51,698/-
(as per soA dated 2811.2022 pas€ 57 s8

[.Note: inddvertenttt tneDnaned Rs 2 1.13,014/ Lrd?

bro.eedhrs doid AA A2 2024)

ll Occupation certificate 25.01.2023
[as per DTCP websitel

12 28-03-2023
[paee 67 otcomplaint]

facts o, the complaint.

The complainant has made the following submissions in the complaint:

a. That the complainant, along with hls family visited the site and was

impressed by its excellent locatlon and consulted the local representative of

the developer. The representative allured rhe complainant with p.oject

specifications. Subsequently, on 24-07-2077, the complainant paid

Rs.1,12,464/-as the booking amount for a draw lot. Thereafter, on

01.11.2017, the respondent ,ssued an allotment letter to the complainant,

assigning unit no. 7-205, 2"d floor tower 7 admeasuring carpet area 552.360

sq. ft., balconyarea 79.653 sq. ft. with two'wheeler parking space.

I

2.
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Further, lour years after the issuance oi the allotment letter dated

01.11.2A17, an 25.11.2021, a one'sided, arb,trary, and unilateral flat bLryer

agreement was executed between the parties for the allotted unit. As pc.

clause 5.1 of the agreemen! the respondent was obligated to complete the

construction ol the unit and hand over possessron within 4 years from the

date oisanction oibuilding plan or lrom the date ofreceiving environmental

clearance lor the project whichever is later. Based on public information, the

environmental clearance was obtained on 21.08.2017, making the due date

oipossession 21.08.2021.

'I'hat the subject uDit was allocated with a totalcost ol Rs.22,49,267 /' as Pet

clause 4.1 of buyels agreement. The complainant had already paid

Rs.24,51,698/-, which is 1090,6 of the total cost, in response to the

respondent s demand. Upon reviewingthe ledger statement, the complainant

discovered that the .espondent had charged a helty interest of Rs 3,86,824l'

without proper justification, alongwith an interest rate oi 150/0, significantly

cxceeding the current prescribed rate. Thereafter, on 7212.2022 a legal

notice was sent to the respondent stating the grievances and also asking for

the jusrification for the same but no r€sponse to the legal notice was Eiven by

d. Thereafter, the respondent issued an offer of possession on 28.03 2023,

delayed by over a year from the due date of possession as per the buyer's

agreement. The main grievances ofthe complainant in the present complaint

,nclude the respondent charging an interest of Rs.3,86,82 4/' without proper

justification or disclosure ofthe interest rate and deductions, and the failure

ofthe respondent to provide possession of the unit as per Clause 5 1 ofthe

w
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buyers ag.eement by 21.08.2021. The facts indicate a deficiency of servrce by

C. Relief sought by the complainants: -

3. The complainanthas sought following relief(s):

a. Drreci the respondents to pay delay possession charge along with
prescribed rate oainterest.

b. Direct the respondent to not the charge the intcrest amounting to
Rs.3,86,824l-.

4. On the date ofhearing the authority explained the respondent/promoter about

the contraventions as alleged to have been committed in relation to sectron

1l [,1](a) orthe Actto plead guilty o. notto plead guilty

D. Reply by the respondent:

5. The respondent has contested the complainton following grounds:

a. That the complainant was alloned a unit no. 7-205, 2"d noor admeasurrng

carpet area 552.36 sq. ft. balcony area 79.653 sq. ft with t',o-wheeler open

pa.king space and pro rata share in commor areas through draw oflots held

oo 27.10.2017 under the Afordable Group Housing Policy 2013 notrfied by

Government of Haryana vide Town and Country Plannrng Departnrent

notifi cation dated 21.08.2017.

b. Ihat subsequent to the allotment of the said unit the complainant ente.cd

into builde. buye. agreement with the respondent for the possession of the

subjectunrt on the terms and conditions as contained therein.

c. Thatthe totalcost ofthe allotted unitwas Rs.22,49.266l- excluding the other

charges of stamp duty, registration and appl,cable CST, the payrnent plan

was time linked as stipulated in the policy.

d That the total cost of the subject unit was escalation free, save and except

increase on account of development charges payable to the governmental

A
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authority and/ or any other charges which may be levied or imposed by the

governmental authority fiom time to time, which the complainant had

agreed to payon demand by the respondent.

That the delivery of the possession of the subject unit was agreed to be

ofrered within four years, from the approval of building plans or grant of

environmental clearance, whichever is later. However, the deUvery of

possess,on was subject to force maieure circumstances, ,ntervention of

statutory authorities, r€ceipt of occupancy certificate, a)lot€e(s) having

timely completed with all its obliSatiom ofallotment in a t,mely manner and

further subiect to completion offormalities/documentation as prescribed by

the respondent and not being in default ofany clause ofthe agreernent.

That prior to the completion of the project, various force majeure

circumstances (such as construction bans, Covid-19 pandemic, various

lockdowns etc.) affected the regular development of the real estate project.

The deadly and contagious Covid-19 pandemic had stru€k which have

resulted in unavoidable delay in delivery of physical possession of the unit.

Covid-19 pandemic was an admltted force majeure event which was beyond

the power and control ofthe respondent

Thatthe outbreak ofCovid-19 had beendeclaredas a pandem,cby theWorld

Health Organization. Advisories/ d,r€ctions including lockdown/ .estrictions

were issued by the covL of India and also by the State Covt. The said

pandemic had serious consequences and was so deadly and contagious that

complete lockdownwas imposed severaltimes not only in Haryana but in

India and rest of the world also. That ev€n lockdown was withdrawn but

various restrictions continued to be imposed. That Gurugram talls w,thin the

area of NCR and different competent authorities such as the Honble

h
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6.

7.

E.

8.

GURUGRAN/

Supreme Cou(, National Green Tribunal (NG]), Municipal Corporation

Gurugram [MCG] etc. had di.ected ban on construction activities in Delhr

NCR due to rise in pollutio. level mainly in festive season/ winter season lor

various periods thereby severely affecting the regular development of the

realestate projects.

i. That the respondent has al.eady made the offer of possession to the

complainaDt vide letter dated 28.03.2023 after .eceipt of oc.upaiion

certiticate from the concerned department.

Allother averments made in the complaintwere denied in toto.

Copies ofall the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided on the

bas is o t these u ndisputed docu ments and subm ission made by the compla inan t.

lurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adludicatethe present complaint lor the reasons given below

E. I. Territorial jurisdiction

As per notincation no. 1/92/2017-1TcP dated 14.r2.2017 issued by Town and

Country Planning Delartmen! the,urisdiction of Real Estate Regulatory

Authority, Gu.ugram shall be entire Gurugram District lor all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area ofGurugram District. Therelore, this

authority has complete territo.ial jurisdiction to deal with the present

E.IL Sub,ect matt€r iurisdiction.

a.mnLalniNo 244,2 of 2023
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9. Section 11[a)(a) of the AcL 2016 provides that th€ promoter shall

responsible to the allottee as per agreement for sale. Section 11[a)(a]

reproduced as hereunder:

Section 17

ii1,n" p,.^.,",,n tt
[o) be responsible lor ol] obligationt t$ponnbihties dnd fu^ctions
under the pnvisions oI rhk Act or the rules onrl rcgulotions nade
thereunderor to rhe o ottes at pet the os.eenentlor sole, or to the
assciotionofa ott et os the c@ nqr be, till the conveyance ololl the
oportnenE, plos ot buildingt, ds the cdse no! be, to the allottees, ot
the connon areas to the qst@btion of ollotees ot the conpetent
ou ony, os the case no! be;
S e c ti on 3 4 - FL n c tlon s ol th e Au anofit :
34A ol the Act ptovides to ensure Mpllon.e oJ the obligotions cast
upon the prcnot46, the oltot@s and the reol $tote ogents un.ler thts
Act ond the r\les ond regulations nade thereun<lel

10.So, in view of the provisions o[ the Act quoted abov€, the authority has

complet€ jurisdiction to de€ide the complaint regarding non'compliance of

obligations by the promoter leaving aside compensation which is to be dec,ded

by the adjudicating omcer afpursued by th€ complainants at a later stage

t. rinding on obie€tions ralsed by the rcspondent:
F.I Obiections regardtng force meieur€.

11.The respondent-promoter raised a contention that the construction of the

project was delayed due to force maieure conditions such as lockdown due to

outbreak oi Covid-19 pandemic which further led to shortage of labour and

orders passed by National Green Tr,bunal (hereinafter, reterred as NCT). But

all the pleas advanced in this regard are devoid olmerit. The passing ofvarious

orders passed by NGT during the month ofNovember is an annualfeature and

the respondent should have taken the same into conside.ation before fixing the

due date. Sim,larly, the various ord€rs passed by other authorities cannot be

/l
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taken as an excuse for delay. Funher, the authority has gone through the

possession clause of the agreement and observed that the respondent-

developer proposes to handover the possession of the allotted unit within 3

period otfour years from the date ofapproval ofbuilding plan or from the date

olgrant of environment clearance, whichever is later. In the present case, the

date of approval of building plan is 08.05.2017 and date of environment

clearance is 21.08.2017 as taken from the docum€nts on record. The due date

is calculated from the date of environment clearance beins later, so, the due

date oi subject unit comes out to be 21.08 2021 .4s per HAREM notilicotion

no. 9/3.2020 dated 25.05.2020, an extension oJ 6 months ls gronted lor the

prolects hoving completto^/due date on or afrer 25.03 2020 The conpletion

date ol the aloresaid proi€ct in which the subject unit is being allotted to the

complainants is 21.08.2021 i.e., after 25.03.2020. Therelore, an extension of 6

months is to be given over and above the due date ofhanding over possessjon

in view of notification no. 913-2020 dated 26.05.2020, on account of force

majeure conditions due to outbreak ofCovid-19 pandenic. So, ,n such case the

due date for hand,ng over ofpossession €omes out to 21.02 2022.

G. Findings on the rellef sought by the codrplalnants.

c.l. Direct the respondents to pay d;hy possession charge atong with
prescribed rate of interest

G.ll. Direct the respond€nts to not to charge th€ interest amounting to
Rs3,A6,A24 /-

12.The above-mentioned reliefs sought by the complainant are being taken

together as the findings in one reliefwill definitely afiect the result olthe other

reliefand the same being interconnected.

CompLr nrNo 2462of2021
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13.1n the present complainant, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the provjso

to section 18[1] of the Act. sec. 18(1) proviso reads as under.

,section 1a: - Retum oI omotnt on.] conpenntion
10(1), fthe ptunotd foils to @nplete or is unobletagive passe$ion
alan opatnena ,loa ot buildins,

14

Provrled thdt whete on alloi@ .loes nat intend to withdrow lron
the project, he sholl be poirl, by the pronoter, tnt{est far everJ
monthofdeloy,ti the hohdlng ow ol the po$esion, or such rote os
mot be preynbed.".

Clause 5.1 of the buyer's agreement provides the time period ol handing over

possession and the same is reproduced below:

s.l wnhih 6a (siNq) dott lron $c dote oI ksrance al occupancr
certificate, the Developet shall onet the poss$ion afthe soid Flat to the
Attotee(r. subjectto Force Mojare cirdnstahc$, rcc.ipt ofoccupanc!
Cet cate on.l Allo@eb) having tin ly conPied vkh oll its obligotians,

fornolities ot d@ufientatioh, as pt.eribed bt Developer in tems of the
Agteenent ahd tut being in deJault undq oit pon heteof inclu.ltng but
nat linited to the tinelr patdat oJ inttallnettt as pet the Palhent
PlotL stanp dury ond registution chotgct the D.veloper shdll ofrer
prsession d E said flot to the Attotee(s) eithin a pqio.l ol1
(Iout) !eo6lron dE dot otopprcvot ofbuil.lins ptons or s.ont ol
envitunnent ctea@n.e, (h.relioftq reJmd to a. the
"conmq.ement Dot "), uhlchM is lot*.

At the inception, it is relevimt to comment on the pre_set possession clause of

thebuyer's agreement wherein the possessaon has been subiected to numerous

terms and conditions and force majeure circumstances. The drafting ol thjs

clause is not only vague but so heavily loaded in favor of the promoters that

even a single default by the allottee in fulfilling obligations, formalities and

documentations etc. as prescribed by the promoter may make th€ possession

clause irrelevant for rhe purpose of allottees and the commitment date ior

handing over possession loses its meaning- The incorporation ofsuch clause in

the buyer's agreement by the promoter is just to evade the liability towards

15.
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timely delivery ofsubject unit and to deprive the allottee of his right accruing

after delay in possession. This is just to comment as to how the bu,lder has

misused his dominant position and drafted such mischievous clause in the

agreement and the allottee is left with no option but to sign on thedotted lines.

Admissibility of delay poss€ssion charges at prescribed rate of tnter€stl
16. The complainant is seeking delay possession charges at the prescr,bed rate of

intereston the amountalready paid by him. Proviso to section 18 prov,des that

where an allottee does not intend to with&aw from the proiect, he shall be

paid, by the promoter, interest for every month ol delay, t,llthe handing over of

possession, at such rate as maybe prescrlbed and it has been prescribed under

rule 15 oithe rules. Rule 15 has been reproduced as under;

Rule 75. Prescrlb..l Nt ol inter6t- IP.oiso to ecdon 12,

sectiq 18oad b-section (4) ond s$secdon (7) of s..tion 191

(1) For the puryose of pn lso t ction 12i stion 13: ond sub

senions (a) ond (7) ol se.tion 1e, the "inwest ot the rate
pt.scribed'sholl be the Stote Bo.k of Intlia highest ndrpihol cost

ol lading rare i2%.:
Prcvided that in @e the State Bank ol tndio norginal cost of

lendkg rate (MCLR) is noc in use, it shall be reploced by such

benchno* tendins mtes which the state Bonk ol tndio noy fx
lron tine d' tthe lot lendiry to the sae1] pubtic.

17.The legislature in its wisdom in the subordinate legislation underthe provision

ofrule 15 ofthe rules, has determined the prescribed rate olinteresL The rate

ofinterest so determined by the legislature, is reasonable and ifthe said rule is

followed to award the interest, itwill ensure uniform practice in allthecases.

18. Consequently, as per website ofthe State Bank of lndia i.e., https://sbi.co.in, the

marginal cost of lending rate (in shorl MCLR) as on date i.e., 14.03.2024 is

8.85yo. Accordingly, th€ prescribed rate of interest witl be marginal cost ol

lending rate +2% i.e.,10.8S%.

fV
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19.The denn,Uon of term 'interest' as defined under section 2(zal ol the Act

provides that the rate ofinterest chargeable from the allottees by the promoter,

in case ofdefault, shall be equal to the rat€ ofinterest wh,ch the promoter shall

be liable to pay the allottees, in case of default. The relevant section is

reproduced below:

"[a) "intqest' neohs the rctes of intere* palobte by the pronatet
or the ollottee, os the cdy ot be
Explonation. -Fot the purpoe oJ this claue
the tute of intdest chargeable lion the allottee b! rhe prcnote. ih
coy ol deloulr, shall be equal to the rote of inte.est which the
prcnotet shall be lioble to pa,the o oaee, in cose oldeloulL
the intqest potable bt the prcnoEr to th. allottee sholl be fro the
dote the prcnote. reeite.l ,h. ohount or ony port theteol till the
dote rhe anornt or part thepol.and inteBt the.ean is refunded, ond
the interest patobh b! the ollott@ to the prcnoter sholl be lton de
tlote the ollotE d{otlts in payentto the pronoter till the aote it ts
paidi

20.Therelore, interest on the delay paym€nts from th€ complainant shall be

charged at the prescribed rate i.e., 10.85% by the respondent/promoter which

is the sameas is beinggranted to the complainant in case ofdelayed possession

charges.

21.On consideration of the circumstances, the evidence and other re€ord and

submissions made by the partiet the authority is satisfied that the respondent

is in contravention ofthe provisions oftheAct. By virtue ofbuyer's agreement

executed between the parhes on 25.11.2021, the possession ofthe booked unit

was to be delivered within 4 years trom the date of environment clearance

(21.08.2017) being later, which comes out to be 21.08.2021. The grace period

of 6 months is allowed in the present complaint for the .easons mentioned

above. Therefore, the due date of hand,ng over possession comes out to be

21.02.2022. Occupation certiffcat€ was granted by the concerned authority on

25.01.2023 and thereafter, the possession ofthe subject unit was offered to the

IL,
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complainant on 28.03.2023. Copies of the same have been placed on record.

The authority is of the considered view that there is delay on the part of the

respondent to offer possession ofthe subject unit and it is failure on part oithe

promoter to tulfil its obligations and responsibiliries as per the buyer's

agreement dated 25.11.2021 to hand over the possess,on w,th,n the st,pulated

22. Section 19[10) olthe Act obligates the allottee to rake possession ofth€ subject

unit within 2 months ftom the date of re.eipt ofoccupation certiffcate. In the

pr€sent complaint, the occupation certlflcate was granted by rhe competenr

authority on 25.01.2023. The respondent offered the possession ofthe unit in

question to the complainant only on 28.03.2023, so it can be said that the

complainant came to knowabout the occupation certificate only upon the date

of offer of possession. Therefore, in the interest of natural justice, the

compla'nant should be given 2 moirths' time from the date ol offer ol
possession. These 2 months of reasonable time is being given to the

complainant keeping in mind that even after intimation of possession

practically he has to arrange a lot of logistics and requisite documents

including but not timitedto inspection of the completely finished un,t but this is

subject to that the unit being handed over at the time oftaking possession is in

habitable condition. It is turther clarified that the delay possession charges

shall be payable from the due date of possession till the expiry oa 2 months

from the date of offer of possession (28.03.2023) which comes out to be

24.0s_2023_

2 3- Accord ingly, the non-compliance ofthe mandate contained in section 11(4)(al

r€ad with section 18[1] ofthe Act on the part of the respondent is established.

As such the complainant is entitled to delayed possession at prescribed rate of

ComplaintNo 2462 ol20Z3
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interest i.e., 10.85 % p.a. w.e.l 21.02.2022 till the expiry of 2 months from the

date oi ofler ofpossession (28.03.2023) which comes out to be 28.05.2023 as

per provisions of section 18(1) ol the Act read with rule 15 of the rules and

section 19(10) ofthe Act.

H. Directions ofthe authority
24 Hence, tbe authorty hereby passes this order and issues the followin8

directions under section 37 ofthe Act to ensu.e compliance of obljgarions cast

upon the promoter as per the lunction entrusted to the authority under section

3a(fJ:

I. The respondent is directed to pay interest to the complainant against the

paid-up amount at the prescribed rate,.e., 10.850/0 per aDnum for every

month ol delay on the amount pa'd by the complainant from due date of

possession i.e., 21.02.2022 till 28.05.2023 i-e., expiry of 2 months trom the

date oi offer of possession (28.03.2023) or till actual handing over of

possession whichever,s earlier.The arrears olinte.est accrued so lar shall

be paid to the complainant within 90 days from the date ol this order as

per rule 16(2) ofthe rules.

IL The .ate of interesi chargeable from the allottee by the promoier, in case

of default shall be charged at the prescribed rate i.e., 10.85% by drc

respondent/p.omoter which is the same rate of interest which the

promoter shall be liable to pay the allottee, in case of deiault i.e., the

delayed possessjon charges as per sedion 2(za) oithe Act. The benefit ol

grace period on account of Cov,d 19, shall be applicable to both the parties

ih the man.erd.tailed herein above.

Ill. The complainant is directed to pay outstanding dues, if any, after

adiustment of interest for the delayed period and after clearing all the

A
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25. Complaint stands disposed ol
26. File be consigned to registry.

Complaint No. 2462 of 2023

outstanding duer if any, tlte respondent shall handover the possess,on of

the allotted unit.

lV. The respondent shall not charge anything from the comptainant which is

not the part of the buyer's agreement and the provisions of Affordable

Group Housing Policy of2013.

Daredr14.03.2024
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