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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

ORDER

1. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Developmentl Act, 2016 (in
short, the ActJ read with rule 2g of the Haryana Real Estate fRegulation and
DevelopmentJ Rules, 2017 (in short, the Rules) for violation of section
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11(4J (aJ ofthe Act wherein it is inter alio prescribed that the promoter shall
be responsibre for a[ obligations, responsib ities and functions under the
provision of the Act or the Rules and regulations made thereunder or to the
allottees as per the agreement for sale executed lnferse.
Unit and proiect related details
The particulars of unit details, sale consideration, the amount paid by the
complainant, date ofproposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:
- -t

Name and location of
the proiect Haryana

"Merchant plaza,,, Sector BB, Gurugram,

Nature ofthe proiect Commercial complex

DTCP license no. details 010f2013 dared 07.01.2 013
Valid up to- 06.01.2023

Licensed area- 2.7562 5 acres

Licensee- Magnitude properties pvt. Ltd.
RERr{ registered/ not
registered and validity
status

vide no. 340 of 2017
27.1O.2OL7 for 2,75625 acres
valid \p to - 2o,t2.2ozo

Building plan approved
on

30.05.2013

IPage 25 ofreply]

Environmental
Clearance approved on

28.02.2014

[Page 31 ofreply]

Consent to establish
approved on

76.06.2014

lPage 42 ofreply]
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30.11.2017

N.ote:.The due date is calculated from the dateof building plan approval dared J0.05.20t3
ano grace period is included

Occupation certificate
granted on

71.02.2020

[Page 89 ofreply]

Date ofallotment 72.07.2073

[As per page 51 ofreply]
Apartment buyer
agreement executed on

17.04.2075

[Page 19 ofcomplaint]

Unit no. FF-44, first floor

[Page 25 ofcomplaint]

Unit admeasuring
[super area]

470.93 sq. ft.

[Page 25 ofcomplaint]

Possession clause OF THE PROJECT AND

11.1 Sub.iect to the terms hereof and to theBuyer.having complied with all the rerms dndconoltrons of this Agreement, thc Compdnyproposes to hand over possession of the Unitwrthrn 
-a 

perjod of 4 ffour) years from theoate ot approval of the Building plans ororn€r such approvals required, whicheverrs tater to commence construction ol lheproject or within such other rimelrrrcs as mry
f"^l::t:i i1 anr. competenr Aurhorrryvv,,,Ps(c,rr 

^u(nortryI Lommitment period,,). The Buyer further
:q::::.. ,h"! _even after expiry o[ rheLo-mmltmenl 

.pe-riod, the Company shall berurther entitled to a grace period of
:l1lll_Lln of 180_ days for issuins therossession Notice (..Grace period,,).

[Page 33 ofcomplaint]

Due date ofhanding
over possession

Page 3 of 22
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Facts ofthe complaint:

Rs. 11,60,000/-

[}j,;1' 
tot"t"" of account at pase

B.

3.

92 of

The complainant has made following submissions in the complaint:
i. That the proiect named ,,MERCHANT 

PLAZA is being developed by
respondent on a parcel of land admeasuring 2.75625 acres situated at
sector 8g, at Gurugram. After going through the avairable information

Total consideration Rs. 43 ,67 ,97 S / -

[As per Schedule III annexed with the

:3iTi:,"i;0"* 'sreement 
at pase s1 or

Amount paid by the
complainant

Permissive possession
for fit outs

27.0s.2019
[As per page 85 ofreply]

Possession Notice
issued by the
respondent on

Cancellation notice
issued by the
respondent on

25.08.2020

IPage 66 ofcomplaint]

Iil";-T,y amounr paid by the comprainanr

1-T l?.r"i,".d by the respondent vide saidcance[ation Iefter.

Reminders issued try the
respondent for making
payment ofthe
outstanding dues

z a.o +.2 o t +, --- n-n s2 o ti.30.L2.2014. 21.O7.20t5.
04.05.2015, 27.06.2075,
25.08.2015, rs.os zo ri04.12.2015, oe.or.zora.
02.L1.2076, 05.01.2017
27.04.20.17, 01.06.2077,

[Page 52 to 72 ofrepty]

1"0.07.201,4,

03.04.2015,
22.07.201,5,
09.70.207s,
08.02.2016,
06.02.2017,
1,0.72.20.1,9,

woter the t 
rndhas not made any payment thereafter.

Page 4 of 22
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I II,

Complaint No. 3146 of 2020

as a power point presentation of the project, the complainant decided

to book the unit in the said project. The unit was booked on construction

link plan.

That relying upon the facts and assurances of timely competition of

project by the respondent's representatives, the complainant booked a

flat bearing no. FF-44, admeasuring super area of 470.93 sq. ft., vide

allotment letter d ated 12.07.201,3.The total sale consideration was Rs.

43,67 ,97 5 /-and the complainant has paid a sum of paid Rs.11,60,000/-

in all.

That at the time of booking of the unit on dated 28.01.2013, the

complainant gave two cheques of Rs. 1,25,000/- and Rs. 3,75,000/-

bearing numbers 749384 andT 49383 respectively, to the respondents

in the name of "EVERLIKE BUILDCON PVT. L'ID.", which is duly

acknowledged in the statement issued by the respondents. 'lhe

respondents demanded more than 250lo amount of the total sale

consideration and subsequently paid by the complainant before

execution ofthe BBA, which is illegal as per section 13 oftheAct.

That on 10.07.2014, the respondents sent a reminder letter for payment

of another installment to the complainant. The complainant made

payment of the installment as demanded by the respondents and kept

on making the payment as and when demanded by the respondents.

The complainant requested many time to the respondents to execute

Page 5 ofZZ
IL
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the builder buyer agreement. But the respondents by giving frivolous

excuses, delayed the execution of builder buyer agreement.

That finally the builder buyer agreement was executed inter se parties

on 17 .04.2015.It is pertinent to mention here that there is a long delay

of 2 years and 3 months between the date of booking i.e. 2 8.01.2013 ancl

the date ofexecution ofagreement i.e. 17.04.2015 and such a long delay

between the date of booking and the date of execution of BBA is not

justified in the eyes of law.

That as per clause 11.1 of the buyer's agreement, the project was to be

completed within 4 years and 180 days ofgrace period from the date of

approval of the building plan. So, the stipulated date for handing over

possession of the said unit was 30.11.2017 but the same was offered on

1,7 .02 .2020 .

That the respondents in March 2014, sent a letter to the complainant

along with some images to intimate the complainant that they have

done the "Bhoomi Pujan" at the project site and they started with the

excavation works. But, the work at pro,ect site started after 14 months

from the date of booking. Upon noticing such delay of 14 months in

starting of work at proiect site, the complainant started losing

confidence upon the credibility ofthe respondents and further lost hope

that the prorect would be delivered by the respondents within proposed

Complaint No. 3146 of2020

vl.

vll.

period.

PaEe 6 of 22
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viii. That complainant with a positive mind frame and hope that the said unit

will be delivered within time and as an additional support to make the

further payment of the installments of the said unit, the complainant

applied for a home loan from the bank namely ICICI bank. That on dated

17.07.2015, the said bank sanctioned a loan amount of Rs. 21,50,000/_

vide a letter bearing number 0301630 dated 17.O7.zOtS.

ix. That when the complainant made verification about the progress of the

said proiect, to the shock and surprise of the complainant, the said

project of the respondents was much delayed as per the builder buyer

agreement. But the respondlnts k€pt on demanding the installments

from the complainant, keeping the complainant in dark about the actual

position of the said unit. The compl4inant cgnfronted the respondents

about the said delayed construction of the proiect and asked them to

demand the installments only as per the agreed payment plan. But the

respondents did not give any satisfactory answer to the complainant,

therefore the complainant stopped making further payment to the

respondents and suggested the respondents to demand the payment as

per the agreed payment plan.

x. That on 17.0?,2020, the respondents sent a possession notice to the

complainant. As per the said possession notice, the complainant was

invited to take possession of the said unit. Along with the said

possession letter, the respondents also sent a statement of account to

the complainant in which the outstanding amount Rs. 53,97,631/_ was

Page 7 of 22IL
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payable in respect of the unit. The account statement sent by the

respondents is arbitrary in nature and just to harass and to grab the

hard-earned money of the complainant. The respondents are not

entitled to recover any of the amount mentioned in the said statement

of account as the respondents violated thg basic terms and conditions

ofthe agreement which are the soul ofthis agreement.

That the respondents on 25.08.2020 sent a letter to the complainant

regarding the cancellation oftherlnit booked by the complainant in the

said project and forfeiting the entire amount paid by the complainant to

the respondent.

That respondent sent a cancellation letter dated 25.08.2 020 stating that

allotment in respect of the allotted unit stands cancelled and entire

amounts paid by the complainant stands forfeited as per terms of the

agreement. The acts of respondents amount to breach of contract since

they started demrndingffi&SEXfifJu, failed to deliver proiect on

time and r"rr,-"$firft f{um,l}erso, respondents have

bluntly refused torcryndaly qryonrrtlaid p tfrem and which shows

that respondents are nbi afraidoh/ny laws laid under RERA.

Relief sought by the complainant:

The complainant has sought following relief[s):

i. To refund the entire paid-up amount of Rs. { 11,60,000 /- paid by
complainant along with interest for every month of delay at a

prescribed rate of interest

xl.

xll.

C.

4.

Page B of22IL
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ii. Direct the respondent to pay compensation of Rs. 20 Iacs on account of

mental harassment, agony, physical pain, monetary loss.

Reply by the respondent/builder.

The respondent contested the complaint by filing reply dated 2 0.10.2020 on

the following grounds: -

i. The complainant booked a retail shop under construction link payment

plan in the project, being developed by the respondent. Vide allotment

letter dated 12.07 .2013, a unit bearing no. FF-44, admeasuring 471 sq.

ft. was allotted to the complainant, and subsequently apartment buyer,s

agreement was executed on 17.04.2015. Various demands Ietters and

reminders as per payment plan were sent to the complainant but the

complainant made utter default in payment of dues and outstanding to

the respondent.

ii. The respondent has duly complied with all applicable provisions of the

Act and rules made thereunder and also that of agreement for saie qua

the complainant and other allottees. Since, the commencement of the

development of the project, the respondent has been sending regular

updates regarding the progress ofthe project regularly to all the buyers

including the complainant and also the customer care department of the

respondent is in regular touch with the buyers for providing them

regular updates on the progress of the project.

iii. The project development was completed in September 2019. The unit

was furnished and project was completed in all respect whereupon the

PaEe 9 of 22{4
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Complaint No. 3146 of 2020

vl.

company applied for the issue of occupancy certificate vide application

dated 11.09.2019. The competent authority issued occupation

certificate on 1,1.02.2020. The respondent vide its letter dated

17.02.2020 issued offer of possession to the complainant, but the

complainant failed to take possession and made utter violation of

agreed terms and condition.

That as on 24.08.2020, an amount of Rs.36,44,465/_ along with interest

Rs. 13,28,703/- was due and payable by the complainant. Since the

complainant did not come forward to take the possession of unit, the

respondent left with no other option except to cancel the allotment of

unit. Vide its letter dated 25.0g.2020, the respondent cancelled the

allotment and forfeited the earnest amount with interest as per clause

7.3 of the apartment buyer agreement.

That, the complainant/allottee had agreed, under the payment plan of

application form and buyer agreement signed by her to pay instalments

in time and discharge her obligations as per buyer agreement. However,

the complainant miserably failed to pay her installments within time

even after sending several reminders and extended timelines, the

respondent was left with no other recourse but to cancel the allotment

of unit vide letter dated 2 5.08.2020.

As per clause 14.1 of the agreement, the company undertake to hand

over the possession within 4g months from the date of the approval of
the building plan for the project within such other timeline as mav be

/4, Page l0 of 22
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company was further entitled to a further,,grace period of 1g0 days,,

after the expiry of the commitment period for obtaining occupation

certificate. This would work out to 48 + 6 months i.e. 54 months.

That the parties to the agreement were well aware, conscious ofthe fact

that reasonable delay in handing over may likely to be caused. The

terms of agreement encompass force majeure clause, which provided

that the date of possession shall get further extended if the completion

of the project is delayed by any reason of Force Majeure as the

respondent did not agree to perform the impossible. The construction

of the project was intermittently stopped by the National Green

Tribunal, EPCA and Supreme Court, etc, which was neither anticipated

nor is within the control of the respondent. pertinent to say that

following period are excluded from construction period as,,Force

Majeure" events wherein the company was estopped by statutory

authority to continue constructlon on public safety, help and

environment protection.

That the complainant is allottee, and under obligations to make timely

payment and interest, as the case may be, under section 19(6J and 19(7)

of the Act. However, the complainant failed to make necessary

payments in the manner and within the time agreed by them. As per

statement ofaccount, the complainant has not made any payment since

2013, and filed this frivolous litigation to escape the obligations and

Complaint No. 3146 of2020

directed by any competent authority [,,Commitment period,,). The

vll1.

Page 1l of 22h
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liabilities. The complainant is non_payer ofinstalment and therefore not

entitle to any reliel whatsoever.

Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

As per notificarion no. t/92/2017-1TCp dated 1,4.12.20L7 issuedbyTown

and Country Planning Department, thejurisdiction ofReal Estate llegulatory

Authority, Gurugram shall be entire Gurugram District for all purpose wlth
offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District, Therefore, this

authoriry has complete territorial jurisdiction to deal with the present

complaint.

E.lI Subiect matter iurisdiction

Section 11{41(al of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(al is

reproduced as hereunder:

Section 11.....(4) The promoter shall-
(a) be responsible for oll obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations mode
thereunder or to the allottees as per the ogreement for sale, or to
the association of allottees, as the cose may be, till the conveyonce
of all the apartments, plots or buildings, as the cose moy be, to the
allottees, or the common oreas to the qssociation ofallottees or the
competent authoriry, os the cose may be;
Section 34-Functions of the Authoriql:

7.

8.

{v
Page 12 of 22
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344 of the Act provides to ensure complionce of the obligotions
cast upon the promoters, the ollottees qnd the real estote agents
under this Act ond the rules ond regulations made thereunder,

9. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non_compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

10. Further, the authoriry has no hitch in proceeding with the complaint and to

grant a reliefofrefund in the present matter in view ofthe judgement passed

by the Hon'ble Apex Court in Newt ech promoters and Developers private

Limited Vs State of U.p. and Ors. 2021.2022(1) RCR(C), 357 andreiterated

rn case of M/s Sano Realtors private Limited & other Vs llnion of India &

others SLP (Civil) No. 13005 of 2020 decided on 72.05.2022 and wherein

it has been laid down as under:

Complaint No. 3146 of2020

"86. From the scheme of the Act of which o detailed reference has
been mode and taking note oJpower ofad.judication delineoted with
the regulatory authorv and odjudicating offcer, what finally cu s
out is thot although the Act indicates the distinct expressions like
'refund', 'interest', 'penalE' ond ,compensotion,, 

a conjoint reading of
Sections 18 ond 19 clearty manifests thot when it comes to refund of
the amount and interest on the refund amount, or directing payment
of interestfor delayed delivery ofpossession, or penalty and interest
thereon, it is the regulatory quthori!) which has the power to
exomine and determine the outcome ofa comploint Atthe same time,
when it comes to o question of seeking the relief of adjudging
compensatlon ond interestthereon under Sections 12, 14, 1g and 19,
the odjudicating oflicer exclusively has the power to determine,
keeping in view the collective reading ofsection 71 reod with Section
72 of the AcL if the adjudication under Sections 12, 14, 1B ond 19
other than compensation as envisoged, if extended to the

Page 13 of 22
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adjudicating olficer qs prayed that, inourviewmay intend to expand
the ambit and scope ofthe powers ond Iunctions ofthe qdjudicating

olfrcer under Section 71 qnd that would be agoinst the mandate of
the Act 2015."

Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the case mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on the relief sought by the complainant.

F.l To refund the entire paid-qp amoqnt of Rs. I 11,60,000 /. paid by
complainant along with.inteiest for every month of delay at a
prescribed rate of interest

The present complaint was disposed of by Adjudicating Officer vide order

dated 13.10.2021. Thereafter, the present complaint was remanded by

Hon'ble Haryana Real Estaae AppeUateTribunal vide order dated 03.03.2023

vide which the order daied 13.10.2021 passed by the Adjudicating Officer

has been set aside being beyond jurisdiction and the matter was remanded

back to the authority for fresh triqt/decislon in accordance with law.

On 05.12.2023, the proxy counsel for the complainant was directed to clari|/

regarding the respondent no.2 mentioned in CAO column II but not

mentioned in Proforma B and to specify the relief being sought from

respondent no.2.

The counsel for the complainant states that the cheques for the

consideration amount for allotment of the commercial unit were issued in

the name of respondent no.2 therefore, respondent no.2 was also named as

a party in the matter.

F.

12.

13.

1-4.

Page !4 of 22
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15. The counsel for the respondent states that in terms of recital B of the BBA

dated 17.4.20L5, it has been clearly stated that M/s Everlike Buildcon

frespondent No.2) has been formerly merged into Silverglades

Infrastructure Pvt. Ltd. vide orders ofthe Delhi High Courr dated 05.09.2014

with effective date of 18.09.2014 and in terms ofsuch merger, all assests and

liabillites of Everlike Buildcon pvt. Ltd. have for all purposes devolved upon

Silverglades lnfrastructure pvt. Ltd, In view ofthe above, there is no need to

implead respondent no.z as the same does not exist as an entity and

respondent no.1. has taken over all the assets and liabilities of the company.

The authority is of the view that since the respondent no.2 stands merged

with respondent no.1 and respondent no.1 has taken over the assets and

liabilities of respondent no.Z, thereappears to be no necessityto implead the

respondent no.2 in the matter. a a ,,
17. The counsel for the complainant is seeking refund of the amount deposited

for allotment of the commercial unit of the respondent. The complainant had

deposited an amount of Rs. 11, 60p00/- against consideration price of Rs.

43,67 ,975 / -. As per the counsel for the complainant, since the complainant

was a senior citizen and was indisposed and the respondent was not being

able to deliver the allotted unit within the given time as per the apartment

buyer's agreement, the complainant verbally requested the respondent to

refund the amount deposited. However, the respondent cancelled the unit of

the complainant on 25.08.2020 and forfeited the entire amount deposited.

76.

Page 75 of 22
ru
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18. The counsel for the respondent states that the a otment was made under

construction linked plan and the complainant defaulted in making payment

despite multiple reminders. The occupation certificate for the proiect was

obtained on 11.2.2020 and offer of possession was made on j,7 .Z.2OZO. After
giving numerous opportunities, the unit ofthe comprainant was cancelred on

25.08.2020 due to default in making due payment and the amount deposited

by the comprainant was forfeited interryl. s of clause 7.3 ofthe agreement.

19. Section 18(11 is applicable onry in the eventuarity where the promoter fails

to complete or unable to give possession oitr," urit in accordance with terms

ofagreement for sale or duly completed bythe date specified therein. This is::
an eventuality where the promoter has offered possession of the unit after

obtaining occupation certificate and on demand of due payment at the time

of offer of possession the allottee wishes to withdraw from the proiect and

demand return ofthe amount received by the promoter in respect of the unit
with interest at the prescribed rate.

20. The due date of possession as per buyer,s agreement as mentioned in the

table above is 30.11.2012 and complaint has been received on OB.70.ZOZ0

after possession of the unit was offered to her after obtaining occupation

certificate by the promoter. The OC was received on 1,\.OZ.Z02O whereas,

offer ofpossession was made on 17.02.2020. The comprainant-a ottee never

earlier opted/wished to withdraw from the proiect even after the due date

of possession and only when offer of possession was made to her and

demand for due payment was raised then only, the complainant has filed the

Page 16 of 22l{
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present complaint before the authority. Section 18(1J gives two options to

the allottee if the promoter fails to complete or is unable to give possession

of the unit in accordance with the terms of the agreement for sale or duly

completed by the date specified therein:

(D

(iil
Allottee wishes to withdraw from the project; or
Allottee does not intend to withdraw from the project

21. The right under section 18(l) /1,9(4) ofthe Act accrues to the allottees on

failure of the promoter to complete or unable to give possession of the unit

in accordance with the terms ofthe'agreement for sale or duly completed by

the date specified therein. If allotteehas not exercised the right to withdraw

from the project after the due date of possession is over till the offer of

possession was made to them, it impliedly means that the allottees tacitly

wished to continue with the project. The promoter has already invested in

the proiect to complete it and offered possession of the allotted unit.

Although, for delay in handing over the unit by due date in accordance with

the terms ofthe agreement for sale, the consequences provided in proviso to

section 18(1) will come in force as the promoter has to pay interest at the

prescribed rate of every month of delay till the handing over of possession

and allottee's interest for the money they have paid to the promoter is

protected accordingly and the same was upheld by in the judgement of the

Hon'ble Supreme Court of India in the cases of /Vewtech promotcrs and

Developers Private Limited Vs State of ll,p, and Ors. [supra) reiterated in

v
Page 17 of 22
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case of M/s Sana Realtors private Limited & other Vs llnion of Indio &

others SLP (Civil) No. 73005 of 2020 decided on L},OS.Z\ZZi that: -

25. The unquolified right of the allottees to seek refund referred lJnder
Section 1B(1)(a) ond Section 19(4) of the Act is not dependent on ony
contingencies or stipulations thereof. lt oppears thot the legislature hos
consciously provided this right of refund on demand as an unconditionql
absolute right to the allotteet if the promoter fails to give possession of the
aportment, plot or building within the time stipulated under the terms of
the agreement regardless of unforeseen events or stqy orders of the
Court/Tribunal, which is in either way not attributable to the
allottees/home buyer, the promoter is under an obligotion to refund the
omount on demand with interest ot the rate prescribed by the Stote
Government including compensation in the mqnner provided under theAct
with the proviso thot if the ollottees does not wish to withdraw from the
project, he shall be entitled for interest for the period ofdelay till honding
over possession at the rate prescribed.

22. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act, or the rules and regulations made

thereunder or to the allottees as per agreement for sale. This judgement of

the Supreme Court of India recognized unqualified right ofthe allottees and

liability of the promoter in case of Failure to complete or unable to give

possession of the unit in accordance with the terms of agreement for sale or

duly complered by the date specified therein. But the complainant_allottee

has failed to exercise her right although it is unqualified one. Complainant_

allottee has to demand and make her intentions clear that she wishes to

withdraw from the pro.iect. Rather tacitly wished to continue with the

project and thus made herself entitled to receive interest for every month of

delay till handing over of possession. It is observed by the authority that the

allottee invest in the proiect for obtaining the allotted unit and on delay in

Page 18 of 22tu
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completion of the proiect never wished to withdraw from the project and

when unit is ready for possession, such withdrawal on considerations other

than delay such as reduction in the market value of the property and

investment purely on speculative basis will not be in the spirit ofthe section

18 which protects the right of the allottees in case of failure of promoter to
give possession by due date either by way of refund if opted by the allottees

or by way of delay possession charges at prescribed rate ofinterest for every

month of delay. W
In the case of freo Grace Realtech pvL Ltd, v/s Abhishek Khanna and Ors.

Civil appeal no. 5785 oI2O79 decided on 11.07.2027,some ofthe allottees

failed to take possession where the developer has been granted occupation

certificate and offer of possession has been made. The Hon,ble Apex court

took a view that those allottees are obligated to take the possession of the

apartments since the construction was completed and possession was

offered after issuance of occupation certificate. However, the developer was

obligated to pay delay compensation for the period of delay occurred from

the due date till the date of offer ofpossession was made to the allottees.

In case the allottee wishes to withdraw from the project, the promoter is

liable on demand to return the amount received by it with interest at the

prescribed rate if it fails to complete or unable to give possession of the unit

in accordance with the terms ofthe agreement for sale. The words ,,liable 
on

demand" need to be understood in the sense that the allottee has to make his

intentions clear to withdraw from the project and a positive action on his

24.
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part to demand return of the amount with prescribed rate of interest. If he

has not made any such demand prior to receiving occupation certificate and

unit is ready then impliedly he has agreed to continue with the project i.e. he

does not intend to withdraw from the project and this proviso to sec 1g(1)

automatically comes into operation and the allottee shall be paid interest at

the prescribed rate for every month of delay by the promoter. This view is

supported by the judgement of Hon'ble Supreme Court of India in case of

lrelGrace Realtech Pvt. Ltd. v/s Abhishek Khanno and Ors. (Civit appeal

no, 5785 of 2079) wherein the Hon'ble Apex court took a view that those

allo[tees are obligated to take the possession of the apartments since the

conFtruction was completed and possession was offered after issuance of

occirpation certificate,

Th unit of the complainant was booked vide allotment letter dated

7.2013. The buyer's agreement was executed between the parties on

4.2015. There is a delay in handing over the possession as due date of

po sion was 30.71.20L7 whereas the offer of possession was made on

L7. 2.2020 and thus, becomes a case to grant delay possession charges. The

ority has observed that interest of every month of delay at the

cribed rate of interest be granted to the complainant-allottee. But now

t2.

L7.

pre

the

au

eculiar situation is that the complainant wants to surrender the unit

want refund ofthe entire amount paid byher. Keeping inview theand

PaEe ZO of 22
A



ffiHARERA
ffi,eunuennM Complaint No. 3146 of 2020

aforesaid circumstances, that the respondent builder has already offered the

possession ofthe allotted unit after obtaining occupation certificate from the

competent authority, and judgment of lreo Grace Realtech pvt, Ltd, v/s

Abhishek Khanna and Orc. Civil appeal no. STBS of 2019 decided on

77.07.202, it is concluded that if the complainant-allottee still wants to

withdraw from the prolect, the paid-up amount shall be refunded after

deduction as prescribed underthe Haryana Real Estate Regulatory Authority

Gurugram (Forfeiture of earnest money by the builderJ Regulations, 201g,

which provides as under:

.5, AMOUNT OF EARNEST UONW. ,, .. ,

Scenorlo prior to the Real Estote (Regulotions qnd Development) Act, Z016was
differenL Froudswere carried outwithout qny feor as there wos no law for the
same but now, in view of the obove facts ond tqking into consideration the
judgements ofHon'ble Notional Consumer Disputes Redressal Commission ond
the Hon'ble Supreme Court of tndio, the outhority is oI the view thqt the
fo*iture amount of the earnest money sholl not exceed more than 10ok of the
consideration omount of the real estate i.e. apartment/plot/building as the
cose moy be in all cases where the cancellation of the flat/unit/plot is made by
the builder in q unilaterql manner or the buyer intends to withdraw from the
project and any ogreement containing any clquse controry to the oforesaid
regulations shall be void ond not binding on the buyer"

26. Thus, keeping in view the aforesaid factual and legal provisions, the

respondent is directed to refund the paid-up amount of Rs.1 1,60,000/_ after

deducting 100/o of the sale consideration of Rs. 43,67,975/_ being earnest

money along with an interest @ 10.gSyo p.a. (the State Bank of India highest

marginal cost of lending rate (MCLR) applicable as on date +2o/o) as

prescribed under rule 15 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules,2017 on the refundable amount, from the date offiling
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of this complaint i.e., 08.10.2020 till actual realisation of the amount within

the timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

G. Directions ofthe authority

27. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(0:

i. The respondent/builder is directed to refund the paid-up amount of

Rs.11,60,000/- after deducting L0% of the sale consideration of

Rs.43,67,975/- being earnest money along with an interest @ 10.85%

p.a. on the refundable amount, from the date of filing of this complaint

i.e.,08.10.2020 till actual realisation ofthe amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

Complaint stands disposed of.

File be consigned to the registry.29.

(Ashok ngwan)
M

Haryana Real Estate Regu
Datedt 06.02.20?4

Member

- \rl- +_--)
(Viiay Kuhfar Goyal)

er Member
ry Authority, curugram

Page 22 ofZZ


