
ORDER

1. The present complaint has been filed by the complainant/promoter

under section 31 ofthe Real Estate (Regulation and Development) Act,

201.6 fin short, the Act] read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the RulesJ for

violation of section 19(10) of the Act wherein it is inter alia prescribed

that the allottee shall take physical possession ofthe apartment, plot or

building as the case may be, within a period of two months of the
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occupancy certificate issued for the said unit and under sections 19(6J

and (7) of the Act whereby the allottee is obligated to make necessary

payments in the manner and within time as specified in the agreement

for sale and to pay interest, at such rate as may be prescribed, for any

delay in payments.

Proiect and unit related detailsA.

Z. The particulars of the pro tails of sale consideration, the

amount paid by the respo of proposed handing over the

possession, delay peri detailed in the following

tabular form: \3b

Complaint no. 3571 of 2020

Name an
project

Plaza, Sector 88,

na

Nature of

DTCP license n 07.0L.2013

Valid up to

received

Branch of

RERA registered/
registered

Registered 340 of 2017 dated
27,LO.2O17 for 2.7 5625 acres

RERA registration valid up
to

20.12.2020

Allotment letter issued in
favour of the respondents
by the complainant on

16.07.2073

IPage 44 of complainant]
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2. Commercial complex

106.01.2023
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Date of execution of
apartment buyer's
agreement between the
complainant and the
respondents

03.06.2015

[Page 47 of complaint]

Unit no. as per buyer's
agreement at page 52 of
complaint

GF- 93, ground floor

494 .1,7 sq. ft.

Increase in super
the unit as per page

complaint

Payment plan linked payment plan

GURU

the terms hereof ond to
complied with all the

possession ofthe Unit within a period of4
Uour) years lrom the date of opproval
of the Building Plans or other such

approvols required, whichever is later to
commence construction of the project or,

within such other time lines os may be

directed by ony Competent Authority
(" Commi tment P er i o d " ). The B uye r fu rthe r
agrees that even after expiry of the

Page 3 of 25
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7.

B.

9. Unit measuring
L I r-:t-:

12. Total consideration as per Rs,51,71,61,6/-

13. lTotal amount

admitted by
complainant-promoter at 

]

page 92 of complaint

Rs.73,77,798/-

74. Possession clause
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B.

3.

Facts of the complaint

The complainant/promoter has made following submissions in the

complaint:

That the complainant has developed a commercial project over

approximately 2.75625 acres of land situated in Village-Hayatpur,

Sector-88, Gurugram, Haryana, named as "Merchant Plaza"

("Project"). The project comprises of 422 units, parking spaces and

Commitment Period, the Company shall be

Iurther entitled to a grace period of o

maximum of 180 doys for issuing the
Possesslon Notice ("Groce Period")."

[Page 60 ofcompiaint]

Due date of delivery of
possession

30.tt.2077

Note: Grace period is included.

Email sent by the
respondents to the
complainant
cancellation and
the amount paid by th

21.O6.201,6

Cancellation

HA
instalments after 0 6.07 .20t3.

ils on page 92 of

Page 4 of 25

30.06.2017

| [Page z0 of reply]

I 8. Date of olfer of possession | 77.02.2020
to the respondent-allottees
at page 86 of complaint

19. Occupation certificate, page

B4 of complaint

20. Remarks

1.L.02.2020

t,
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other utilities in accordance with the sanctioned plans and approvals.

The complainant has obtained license from Director General, Town

and Country Planning Department, Government of Haryana (,,DTCp,,J

for development of the proiect vide Iicense no. 01 of 2013 dated

07.0t.20L3. The entire project has already been registered as one

project under the Act vide registration certificate no.340 of 201,7

dated 10.10.2017 and the sameis:yalid up to 20.L2.2020.

That the respondents had bg:i_kedil.Init admeasuring 494 sq. ft. in the

said pro,ect through application fgrm dated 30.04.2013 for basic sale

consideration of Rs. 9000/:. per sq. ft. for the total consideration of

Rs.51,71,542 /-.The complainant allotted unit no. GF-93 on the ground

floor of the proiect vide allotment letter dated 16.07.2013 to the

respondents. The respondents also executed apartment buyers

agreement with the complainant on 03.06.2016. The buyer's

agreement was executed by the respondents with free will without

any coercion or undue influence, therefore the same is binding on the

parties thereto. Pertinent to state that, as per section 19(6) of the Act,

the respondents was under obligation and responsible to make

necessary payments in the manner and within the time as specified in

the said buyer's agreement, at the proper time and place. [n event of

the default thereof, the respondents are liable to pay interest, at the

rate of 150/o as prescribed in the buyer's agreement, for any delay in

payment towards any amount or charges to be paid under sub-section

Page 5 of 25
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(6). Pertinent to say that buyer's agreement was executed before the

Act, 2016 come into force and therefore, the provision of pre-REM

buyer's agreement is enforceable between the parties. The above-said

project has already been completed and the complainant has already

obtained occupancy certificate on 71.02.2020 -

iii. That the offer of possession dated 17 .02.2020 in terms of buyer's

agreement was given to

were invited to take po

vide allotment letter

respondents

contravention

failed to take

complaint.

iv. That till the date o

paid Rs. 13,77,798l- to

ts, wherein the respondents

it no. FF-44 as allotted to them

the above-said project. The

of unit. However, in

ent, the respondents

of filing of present

mplaint, the respondents have

t as on date. As per statement

of account of the complainant, an amount of Rs.42,42,083/- is

outstanding towards installment and an amount of Rs. 24,38,4661- is

outstanding towards interest as on 30.06.2020. The respondents have

been continuously defaulting in making payments oftheir instalments

dues. As per last payment request dated L7.02.2020 sent by the

complainant to respondents, an amount of Rs. 63,14,407 /- was due

and payable by the respondents.

ation ofthe

Page 6 of 25
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That despite hurdles, hindrance, escalation in cost of material and

equipment, stay imposed by Apex Court and National Green Tribunal,

the complainant has been able to complete the project in time, on the

faith and trust ofthe buyers including respondents. However, the faith

and trust has been crushed by the buyers including the respondents

by making default in taking possession of the unit. Also, the

respondents agreed under the payment plan signed by them, to pay

the installments on time. The respondents have failed to make

payments of their respective installments as demanded by the

complainant as per agreed payment plan. The respondents failed to

clear their dues despite repeated reminders by the complainant. The

complainant also informed the respondents, through various

demand/payment request letters, that home loan facility was available

by leading banks/NBFCs such as HDFC, ICICI, SBI, Central Bank of

India, Reliance Home Finance Limited, Tata Capital Horne Loan at

good rate of interest.

vi. That the complainant has duly complied with all applicable provisions

of the Act and rules made thereunder and also that of agreement for

sale qua the respondents. Since starting the development of the

project, the complainant has been sending updates about the progress

of the project regularly from time to time mostly on monthly basis to

all the buyers including the respondents and also the customer care

Complaint no. 3571 of2020
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department of the complainant is regularly in touch with the buyers

for giving updates on the progress ofthe proiect.

That the complainant vide its letter dated 21.05.2019 also offered the

following benefits to all the buyers including the respondents: a)

Loyalty discount on final settlement; bl No maintenance charges

during the period of 4 months; c) No maintenance charges for 12

months from the date of offer of possession; d) Priority for leasing

assistance on first come first s

That in terms of clause 7 of the buyer's agreement, the respondents

lx.

are responsible and obligated to pay the instalments within the time

agreed there in and any delay in making payment shall be chargeable

with 15 % simple interest. ln terms of clause 13.5 of buyer's

agreement, the respondents have no right to withhold the due

payments for any reason whatsoever.

That the complainant has already suffered huge financial losses in lieu

of non-payment of installments by buyers. In spite of default of non-

payment of installments by the buyers, the complainant has competed

project and offered possession thereof to the respondents. However,

the respondents have neither made timely payment nor come forward

to take possession of unit offered to them.

x. That the respondents are under obligation and responsible to pay and

complainant is entitled to recover the due amount along with interest

agreed in terms ofthe buyer's agreement under section 19 (61 and (7)

Page I of 25
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Complaint no. 3S71 of2020

of the Act and Rule 15 of the rules and to take the possession under

section 1.9(10J of the Act. In yiew of the forgoing, it is clear that

respondents have committed the breach ofthe said buyer's agreement

as well violation ofthe provisions ofthe Act. Under section 31(1J of

the Act, the Hon'ble Authority is empowered to ad.iudicate the present

complaint being filed by the complainant as promoter of the project

against the respondents being of the prorect. In view of the

above, the complainant prays bllowing relieffrom this Hon'ble

Authority.

Relief sought by the complai omoter

'Ihe complainant has fi1ed the present complaint for seeking following

reliefs:

i. Direct the respondents to make payment of outstanding dues of

Rs. 42,42,083/- under the buyer's agreement read with other

provisions of the Act.

session of unit under the

provisions buyer's agreement.

iii. Direct the respondents to pay interest oFRs. 24,3 8 ,466 /- calculated

upto 30.06.2020 as per buyer's agreement and read with other

provisions of the Act.

iv. To impose penalty-cum-cost to the sum of Rs.50,000/- on the

respondents towards forced litigation imposed upon the

complainant.

Page 9 of 25
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v. Any other relief, as deem and fir, may also kindly be passed in the

interest ofjustice.

5. 0n the date of hearing the authority explained to the respondent-

allottees about the contravention as alleged to have been committed in

relation to section 19[6), (7] & (10) of the Act to plead guilty or not to

plead guilty.

Reply by the respondents

The respondents have co complaint on the following

grounds:

i. That the compla hon'hle authoritv with

clean hands an refunding the amount

paid by the t complaint which is

devoid of any

tried to misled

instant complaint has

that the possession is

offered in terms of th ment dated 08.01.2015. The

D.

6.

complainant has concealed various material facts. The respondents

had hooked the unit in t}re proiect being developed by the

complainant allured due to the advertisements and promises made

by the complainant with respect to the timely possession of the unit,

the respondents booked the unit in the year September 2012. The

complaint is an afterthought by the complainant because the

respondents have surrendered their unit long back and the same was

Page 10 of 25
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ii.

also cancelled by the complainant but the complainant has not

disclosed the same before this authority.

That the respondents had booked a commercial space in the project

Merchant Plaza, Sector 88, Gurugram, Haryana after making a

payment ofbooking amount on 01.10.2012. Pursuant to the booking,

the complainant without even allotting a unit/commercial space to

the respondents or executing any agreement had collected an

amount of Rs. L3,77,79A/- respondents.

iii. That it was only after a delay of 9 months from the date of booking,

the respondents vide allotment letter dated L6.07 .2013 were allotted

a unit bearing no. GF-93 located on ground floor having total super

area of 494 sq. ft. to the respondents. The complainant did not

execute any agreement with the respondents and vide email dated

02.01.2015 requested the complainant to execute a buyer's

agreement with the respondents. Finally on 08.01.2015, after a delay

executed buyer's agreement with the respondents. The agreement

contained absolutell one iided dna arbitrary terms and conditions

which the respondents could not negotiate as any dispute would have

led to cancellation of allotment and forfeiture of earnest money.

Therefore, the respondents did not have any option but to sign on the

dotted lines.

Page 11 of 25
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lv. That the respondents were not in condition to continue with the

project and therefore vide pre-cancellation letter dated 76.04.2016,

the complainant gave final opportunity to the respondents to make

payment of the due amount. Therefore, the respondents vide email

dated 21.06.2016 expressed their inability to make payment of the

due amount. Therefore, the respondents vide email dared21.06.20L6

That the complainant did not reply to the aforesaid email sent by the

respondents, therefore the respondents sent a reminder email dated

23.L1.20L6. Subsequently, the complainant acknowledged the email

sent by the respondents and requested time to get back to them.

That despite acknowledging the request for refund made by the

respondents, the complainant did not take any action with respect to

the same, therefore, the respondents again vide email dated

23.04.2017 and 28.04.2077 followed up with the complainant on his

request for refund. Therefore, the complainant vide email dated

29.04.20L7 assured the respondents that they have noted the

concerns and will get back to the respondents at the earliest. That

despite assuring the respondents tlvice, the complainant did not take

any action with regards to cancellation of the unit booked by the

Page 12 of 25
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respondents. Further, the complainant had already sent pre-

cancellation letter to the respondents way back in 16.04.2016 even

then the complainant did not honour the request made by the

respondents.

vii. That the respondents have been requesting the complainant since

June 2016 seeking cancellation and refund of the amount paid by

them, however to no re, again vide email dated

03.05.2017, the respo sted the complainant to refund

the amount paid by allotment. The complainant

sent a cancella lling the allotment

of the respo ount paid by the

respondents.

That despite ts, the complainant

did not refund th of the agreement, it was

agreed that upon requ ndents, the complainant shall

z
ln

be bound to cancel the allotment of the respondents and refund the

amount after necessary deductions. Therefore, the respondents again

vide email dated 07.01.2018 requested the complainant to refund the

amount paid by them but the complainant did not pay any heed to the

same. The respondents vide email dated 04.09.2019, 10.01.2019

followed up with the complainant seeking refund of the money after

necessary deductions but to no avail as the complainant despite

cancelling the allotment ofthe respondents paid no heed to the same.

Page 13 of 25
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ix. That the complainant has approached the Hon'ble Authority with

unclean hands and with malafide intentions to unjustly enrich itself

with the amount paid by the respondents and is unwilling to refund

the amounts paid by the respondents. The respondents could not

visit and meet the complainant as the respondents are based in

Singapore and the same was informed to the complainant also. It is

erce the respondents to stop

seeking refund ofthe amo mplainant despite cancelling the

allotment of the k in |une, 2077 offered

possession to 20 and further sought

payment of

That the co unit booked bv the

respondents .06.2017 then how can

the possession be t the respondent no.1

lost his job and is unde ncial crisis and it is for the

,,,nu."",on h$"{&&&{{iyfu to retundttre amount,

however no

complainant. In view of

by the complainant deserves to be dismissed.

7. Copies of all the documents have been filed and placed on record. The

authenticity is not in dispute. Hence, the complaint can be decided on

the basis of theses undisputed documents. The respondent-allottees

have file written synopsis on 23.02.2024 wherein apart from

regard was taken by the

the present complaint filed

Page 14 of 25



HARERA
MGURUGRAII

reasserting the facts already stated in the reply, the respondent-

allottees have relied upon the judgement of Hon'ble Apex Court in

Newtech Promoters and Developers Private Limited Vs State of U,P,

and Ors.2021-2022 (1) RCR (Civil),357 ond reiteroted in cose of M/s

Sana Realtors Private Limited & otherVs Union of India & others SLP

(Civil) No, 13005 of2020 decided on 12.05.2022 wherein it has been

laid down that it is an unqualified right of the allottee to seek refund

under section 18(1) of the Act.

lurisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.I Territorialiurisdiction

As per notification no. 1/92/201.7-1TCP dated 1.4.L2,201.7 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Curugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

District, therefore this authority has completed territorial jurisdiction

to deal with the present complaint.

E.lI Subiect matter iurisdiction

9. The authority has complete jurisdiction

regarding non-compliance of obligations

decide the complaint

the promoter as per

Complaint no. 3571 of2020

E.

8.

to

by

Page 15 of 25
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provisions ofsection 11(4)(a) ofthe Act and duties ofthe allottee as per

section 19 ofthe Act leaving aside compensation which is to be decided

by the adiudicating officer, ifpursued by the parties at a later stage.

F. Observations ofthe authority

10. The present matter was heard and disposed of by the authority vide

proceedings dated 28.09.202L wherein the complainant/builder was

directed to refund the amount deposited by the respondent-allottee

after deduction of 10% of the tr consideration as per regulation

dated 05.12.2018 as the subiect L

30.06.20t7.

1,2.

Thereafter, the complainant builder filed an appeal on 29.08.2022

against the impugned order of the authority dated 28,09.2021 before

the Hon'ble Appellate Tribunal, Chandigarh which was listed on

t6.tt.2022.

Meanwhile, the respondent allottee preferred execution petition

bearing no. 4739-2022 for execution of the order dated 28.09.2021.

Vide order daled 22.12.2022 signed on 28.03.2023 by adjudicating

officer, the executing court passed the following directions:

"File put up today. lt is intimated by Legal Executive and C.A. that Recovery

CertiJicote has been issued in this cose to the Collector, Gurugram. Let cose

file be consigned to record room. Same be not weeded out till further
orders."

In pursuance of the aforesaid directions, Ld. Collector issued recovery

certificate dated 03.05.2023 and against which the complainant-

13.

Page 16 of25
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promoter-applicant filed an application bearing no. 698/2023 in appeal

no- 623 /2022 in Hon'ble Appellate Tribunal seeking stay of execution

proceedings and consequently issuance of recovery certificate dated

03.05.202 3. On 30.05.2023, the Hon'ble Appellate Tribunalwas pleased

to issue direction that factum of pendenry of appeal be conveyed to

executing courts. Furthermore, Ld. Collector adjourned the proceedings

till 28.0a.2023 in lieu of s of appellate tribunal dated

3 0.0 5.2 02 3.

14. Finally, the said ap tribunal vide order dated

16.08.20 2 3 and th d 28.09.2021 was set-

aside on ground

proceedings and

matter was remi

15. The applicant-com

Hon'ble Appellate Tribun

order is in nature of

Accordingly, the

decision.

dated 16.08.2023 of the

. Collector, however acting in

16.

arbitrary manner, the Ld. Collector issued final recovery certilicate on

Therefore, an application dated 05.10.2023 was filed by the

complainant-promoter for stay the operation oforder d ated22.12.2022

in execution along with stay the operation ofrecovery certificate dated

22.09.2023 issued execution petition.

Vide order dated 79.12.2023, rhe authority observed as under:17.

Page 17 of 25
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"Since the Hon'ble Appellate Tribunql vide order dated 16.08.2023 in qbove

oppeol hqs set oside the order pqssed by the AuthoriU on 28.09.2021 and
hence, the decree issued in pursuance to said order is void and no

further oction on same be taken before passing of the lnal order by the
outhori,l in case after heoring arguments ofboth the porties.".

18. Thus, the application dated 05.10.2023 was allowed by the authority

and has decided to adiudicate the present matter afresh in terms of

directions passed by Hon'ble Appellate Tribunal dated 16.08.2023.

Finding on the relief sought by the complainant/promoter

G.l Direct the respondents to make payment of outstanding dues of
Rs. 42,42,O83 /- under the buyer's agreement read with other
provisions of the Act.

G.II Direct the respondents to take possession of unit under the
provisions buyer's agreer!g!!. 

.

G.lll Direct the respondents to pay intiriest ofRs. 24,38,466/- calculated
upto 30,06.2020 as per buyer's agreement and read with other
provisions of the Act.

In the present complaint, the complainant-promoter has prayed that

the respondent-allottees be directed to make payment of outstanding

as per the payment schedule within time as specified in the agreement

for sale under section 19(6) and to pay interest, at such rate as may be

prescribed, for any delay in payments as per section 19[7) of the Act.

20. Due date of possession and admissibility of grace period: Clause

11.1 of the buyer's agreement provides for time period for handing over

of possession and is reproduced below:

"11,1 Subject to the terms hereof ond to the Buyer hoving complied with all the
terms and conditions of this Agreement the Company proposes to hond over
possession of the Unit within a period of 4 (four) years from the dote of
approval of the Building Plqns or other such opprovals required, whichever is
loter to commence construction of the project or, within such othertime lines os
may be directed by any Competent Authority ("Commitment Period").The Buyer
further agrees that even after expiry of the Commitment Period, the Compony
shall be further entitled to a groce period ofa moximum of 180 days for issuing

19.

(emphosis supplied)

Page 18 of 25

the Possession Notice ("Groce Period).



ffi HARERA
#- eunuennHr

27.

Complaint no. 3571 of2020

The promoter has proposed to hand overthe possession ofthe said unit

within 4 (four) years from the date of approval of the building plans or

other such approvals required, whichever is later and it is further

provided in agreement that promoter shall be entitled to a grace period

of 180 days for issuing the possession notice. The building plans were

grace period of 180 days fo e possession notice. For issuing

approved by the competent authority on 30.05.2013. The period of 4

years expired on 30.05.2017. the complainant is also entitled a

possession notice, it is pre-r .apply and obtain the completion

certificate/occupation certificate in respect of the unit and/or the

proiect. In terms of order dated 08.05,2023, passed by the Hon'ble

Appellate Tribunal in appeal no. 433 of 2022, grace period of 180 days

: due date of handiris allowed. Thus, the due date o ing over of possession comes out

to be 3 0.11.2017 including grace period ofthree months.

22. In the present complaint, the subject unit was allotted to the

respondents vide allotment letter dated 16.07.2013 and thereafter, the

buyer's agreement was executed inter se parties on 03.06.2015. The

due date for handing over of possession comes out to be 30.1 1.2017 as

computed above. On perusal ofdocuments on record, it is observed that

the occupation certificate of the said project was granted by the

competent authority on 11.02.2020 and the complainant has offered

possession of the subiect unit to the respondents-allottees on

1_7.02.2020.

Paee 19 of25
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23. The complainant-promoter is contending that the respondents-

allottees have failed to abide by the terms and conditions of the buyer's

agreement by not making the payments in timely manner as per the

payment plan opted by them and by not taking the possession of the

unit in question as per the terms and conditions of the buyer's

agreement. Further, despite repeated follow-ups by the promoter and

having performed its contractual{ibligations, the respondents-allottees

withheld to perform their contractual obligation. In terms of clause 7 of

the buyer's agreement, the respondents are contractually obligated to

pay the instalments within the time agreed therein and any delay in

making payment shall be chargeable with 15 % simple interest. In

terms of clause 13.5 of buyer's agreement, the respondents have no

right to withhold the due payments for any reason whatsoever. The

respondents-allottees have failed make the requisite payment as per

the provision ofsection 19(61 ofthe Act and as per section 19 (7) ofthe

Act to pay the interest at such rate as may be prescribed for any delay

in payments towards any amount or charges to be paid under sub-

section (6J. Section 19(6J and 19(7) reads as under:

"Section 19: - Right ond duties of allottees. -

(6) every allottee, who hos entered into an qgreement for sole to
toke an apartment, plot or building as the case may be, under
section 73W sholl be responsible to moke necessory poyments
in the monner ond within the time qs specilied in the said
agreement for sale and sholl pay at the proper time ond ploce,
the share of the registration charges, municipal taxes, water
and electriciql charget maintenance charges, ground rent, ond
other chorges, if any.

Page 20 of 25
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(7) the ollottee shall be liable to pay interest, atsuch rqte as moy be
prescribed, for any delay in poyment towords ony amount or
charges to be pqid under sub-section (6).

24. The authority observed that the possession of the plot was offered to

the respondent-allottees on 17.02.2020 and despite repeated

reminders to the respondent-allottees, they are not coming forward to

take possession of the unit after clearing the outstanding dues and to

execute conveyance deed. Section 19(6) & 19 (71 ofthe Act provides that

every allottee shall be responsibielo'make necessary payments as per

agreement for sale along Witllaft6cribed interest on outstanding

payments from the allottee alaiq -1ake 
physical possession of the

apartment as per section 19(10J of the Act.

On the other hand the respondents-allottee while filing reply is counter

claiming refund of the entire amount paid by them stating reason that

they were not in condition to continue with the project and therefore,

vide pre-cancellation notice dated L6.04.2016, the complainant gave

final opportunity to the respondents to make payment of the due

amount. Thereafter, the respondents vide email dated 21.06.2016

expressed their inability to make payment as they were under deep

financial crises and depression. Thus, the respondents requested the

complainant to deduct the minimum amount or even waive the

deduction and refund the amount paid by the respondents.

The authority observes that as far as payment of outstanding dues of

concerned, the Authority observes that the respondent-allottees have

made payment of Rs. 13,77,798/- till date against the total sale

26.
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consideration of Rs. 51,71,616/-. It is pertinent to note that the

respondent-allottees have not paid any instalments after 06.07.2013 as

per details on page 92 of complaint. Also, an email d,ated 21.06.2076

was sent by the respondents to the complainant seeking cancellation

and refund of the amount paid by them. It is evident from the conduct

of the respondent-allottees that they do not wish to continue to

continue with the proiect.

27. Keeping in view the aforesaid facts and submissions made by both the

parties, the authority is of the view that no one can be forced to

purchase a plot as they have already surrendered the subject unit vide

email dated 21.02.2016, but the same was surrendered prior to the due

date of possession as per the buyer's agreement executed inter se

parties, which will amount to the breach of the contract on the part of

the complainant-allottee. Accordingly, the complainant-promoter is

entitled to forfeit 10% the sale consideration as laid by the Hon'ble

Appellate Tribunal in appeal no.25S of 2Ol9 titled as Ravinder pal

Singh V/s Emaar MGF Land Ltd. & anr.:

"32. However, nobody can be forced or compelled to purchase
the house, but as the appetlont himsetf is ot defoult in making the
payment as per the payment schedule and if he still intends to withdra$)
Jrom the project out of his own which will amount to the breach ofthe
contract on his part, in that eventuolity hewill be entitled t'or rcfund of
the amount paid by him qfter fo*iting 1oo/o of the bqsic sale
consideration, which will be considered to be the reasonable earnest
money amount qnd qfter deducting the statutory c!ues olready
deposited with the government"

28, In light of the aforesaid reasons, submissions and case laws referred

above, the relief sought by the complainant-promoter cannot be
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granted and are hereby declined in view of surrender of allotment made

by the respondent-allottees vide email dated 21.06.2016. However, the

complainant-promoter is entitled to forfeit earnest money as

prescribed under the Haryana Real Estate Regulatory Authority

Gurugram (Forfeiture of earnest money by the builder) Regulations,

11(5) of2018, which provides as under:

"5. AMOANT OF EARNEST MONEY
Scenario prior to the Real Estate (Regulations and Development)
Act,2076 w(ls diJferenL Frsuds.were corried outwithout ony feor
as there was no law for the same but now, in view of the qbove

facts and toking into considerotion the judgements of Hon'ble
National Consumer Disbll@ii.:Redressol Commission and the
Hon'ble Supreme Court of lndiq, the duthority is of the view thqt
the forfeiture omount,oJ.the ,aqlnest money shall not exceed
more than 10o/o olthe ceitsiddidtion amount oJthe real estote
i.e. apartment /plot /buiiilfnijis the case may be in all coses
where the concellotion of the fldt/unit/plot is made by the builder
in o unilateral monner or the buyer intends to withdraw from the
project and any agreement contoining any clause controry to the
oforesoid regulotions shall be void qnd not binding on the buyer."

29. Thus, keeping in view the aforesaid legal provisions and orders passed

by the Appellate Tribunal mentioned above, the complainant-promoter

is directed to refund the deposited amount of Rs.73,77,798/- after

deducting 10% of the sale consideration i.e., Rs. 5L,71,616/- being

earnest money along with an interest @10.85% (the state Bank oflndia

highest marginal cost of lending rate (MCLR) applicable as on date

+2o/o) as prescribed under rule 15 of the Haryana Real Estate

[Regulation and Development) Rules, 2017 on the refundable amount,

from the surrender i.e.,21.06.2076 till actual refund of the amount

within the timelines provided in rule L6 of the Haryana Rules 201.7 ibid.
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G.lVTo impose penalty-cum-cost to the sum of Rs.50,000/- on the
respondents towards forced litigation imposed upon the
complainant

30. The complainant is also seeking relief w.r.t. litigation expenses. Hon'ble

Supreme Court of India in civil appeal nos. 67 45-67 49 of 2021 titled as

M/s Newtech Promoters dnd Developers PvL Ltd. V/s Stdte of Up &

Ors. 2021-2022(l) RCR[cJ,357 has held rhat an allottee is entitled to

claim compensation & Iitigation charges under sections 12,14,18 and

section 19 which is to be decilq( by the adjudicating officer as per

section 71 and the quantum of'ebmpensation & litigation expense shall

be adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation &

legal expenses. Therefore, the complainant is advised to approach the

adjudicating officer for seeking the relief of litigatio n expenses.

Directions of the authority:

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0 ofthe Act:

The complainant-promoter is directed to refund the deposited

amount of Rs. 73,77,798/- after deducting 10%o of the sale

consideration i.e., Rs.51,,71,616 /- being earnest money along with an

interest @10.85% on the refundable amount, from the surrender i.e.,

21.06.2016 till date of realization of the said amount.

H.

31.
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ii. A period of90 days is given to the complainant-promoter to comply

with the directions given in this order and failing which legal

consequences would follow

32. Complaint stands disposed of.

33. File be consigned to registry.

Vt-Z-)
(Vilay Kumar Goyal)

Member

, Gurugram

HARERA
GURUGRAM

#
Dated: 27 .02 .2
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