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) GURUGRAM Complaint No. 2419 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no.: 2419 of 2023
Date of filing: 25.05.2023
Date of decision: 13.03.2024

1. Susheela Sangwan

2. Mohit Sangwan

Both R/o. House No.1001, Ward No. 23, Jahawar Nagar,

Near Engineering College, Safidon Road, Jind,Haryana Complainants
: N
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Corporate Office: 1302, 13* Floor, Tl
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Respondent
CORAM:
Shri Ashok Sangwan Member
APPEARANCE:
Sh. Jayant Sharma (Advocate) Complainants
Sh. Niraj Kumar (Advocate) and Sk
the Company) Respondent

H A b, LA
1. The present mmpla@ @E}Wbeen filed by the

complainants/allottees under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4}(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations, responsibilities and

functions as provided under the provision of the Act or the Rules and
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regulations made there under or to

executed inter se.

A. Project and unit related details

Complaint No. 2419 of 2023

the allottee as per the agreement for sale

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over of the possession,

delay period, if any, have been detailed in the following tabular form:
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Sr. | Particulars
No.
1, Name of the project ﬂ
i
2. | DTCP License No. g’ i
2 RERA Registered,
Registered '
4, Unit no. %‘l
5. Unit admeasuring
.‘L
6. Date of executionof build
buyer agreement~~ | |yl
g Possession clausa_ 7\ _J | X!

"‘FI

ated 20.06.2017
)

L

o

pmplaint)
) 8. fC (Carpet Area) & 79.653
3, .'} mn:,rArea]
21, of gomplaint)
rlr"' "
zgnf.cnjpplaint]
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Clause 5 1.

Within 60 [sixty) days from the date of issuance of
Occupancy Ceértificate, the Developer shall offer the
possession of the Said Flat to the Allotee(s). Subject
to Force Majeure circumstances, receipt af
Occupancy Certificate and Allotee{s) having tirmely
complied with all its obligations, formalities or
documentation, oz prescribed by Developer in
terms of the Agreement and not being in defoult
under any part hereaf including but Aot limited to |

i
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- Complaint No. 2419 of 2023
GURUGRAM
| the timely payment of installments os per the
Payment Plan, stamp duty and registration
charges, the Developer shall offer possession of
the Said Flat to the Allotee(s) within a period of
4 (four} years from the date of approval of
building plans or grant of environment
clearance. (hereingfter referred to as the
"Commencement Date"),whichever Is later.
B. Date of Building plan 08.06.2017
approval
9. Date of Environment 3.2017
Clearance o
10. | Due date of delivery of
possession nal extension of & months
the developer in view of
fication no. 9/3-2020.)
11. | Basic Sale Price
: plaint)
12. | Total amount paid:by!
complainants
13. | Occupation Certific
14. | Offer for Possession
» 38 of Reply)
15. | Handover of Pos n %
A itted by Eounsel for Respondent
Wnﬁs of the day dated
Vi

B. Facts of the complaint

3. The complainants have made the following submissions in the complaint: -

a. That the complainants booked a unit no. 507, tower no. 9 in the
respondents project ‘THE MILLENNIA', Sector-37D, Village Gadoli Khurd
and Gadolikalan, Gurugram, Haryana.
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b. That a builder buyer agreement was executed between the parties on
06.02.2018.

c. That as per clause 6(i) of the said builder buyer agreement, the possession
of the unit was to be handed over to the complainant on or before
20.08.2021. However, possession had not been handed over to the
complainants till date.

d. That there is delay of 20 munths and pg ssession of the same is not expected
soon as the project is not complé "i‘ ‘*’ﬂ;

e. That the complainants have al *1= an amount of Rs.26,42,425/- as
per the customer ledger da % 2] l‘.‘l

a LT
promoter. However, the €onstructic

" *_4 ing far behind. That the
complainants are undble to disburse any fur heriamount raised by the

company as the company had alrea elayed the project and crossed the
date of final possessi . all the a | QA—
. Relief sought by the complainants: V.0

. The complainants have sough

a. Direct the respondents to hahdover-the possession of the allotted wnit

and pay delay pussH ﬁRﬂEﬂRﬁhﬂd rate of interest.
b. Direct the mspﬂmlﬁ ﬂeﬁg nﬁe iqn of the said unit to the
complainants with -. .

¢. Direct the respondent to pay Rs. 55,000/~ as litigation expenses.

_ On the date of hearing, the authority explained to the respondent/ promoters
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent:

. The respondent has contested the complaint on the following grounds: -
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a, That the complainants were allotted a unit bearing no. 507 in Tower 9,

having carpet area of 596.126 sq. ft. on 5 floor and balcony area 79.653 sq.
ft together with the two-wheeler open parking site and the pro rata share in
the common areas through draw of lots held on 27.10.2017 under the
Affordable Group Housing Policy 2013 notified by Government of Haryana
vide Town and Country Planning Department notification dated 21.08.2017
as applicable at relevant point of time [he relnafter referred to as policy.

b. That subsequent to the aJ]utrneﬁ h t id flat the complainants entered

into an agreement with the resp -_j.'-':- the delivery of possession of the

said flat on the terms and :--h-#‘-:. “_r jed therein.

c. That the total cost of theallotted: r'f' _}.H i 34,431 /- excluding the other
charges such as stamp £ ﬁf egisﬂﬂﬂ:ﬂ!ﬂrﬂe E
payment was time li f"_’ ent-as
Services Tax was payahle.extra as a
d. That the total cost of the

r expenses, etc and the
& %pﬂiicy. The Goods and

{ y e/

at * escalation free, save and except
{

increase on account of deve ydvable to the governmental

authority and/ or any other cha i may be levied or imposed by the

Governmental mmﬂﬁﬂﬁﬂ Ahe complainants have
agreed to pay on dem:zf\.p‘ j efp mrvg

g, That the delivery of F-émj d DHL u‘uras agreed to be offered
within four years, from the approval of building plans or grant of
environmental clearance, whichever is later. However, the delivery of
possession was subject to force majeure circumstances, receipt of occupancy
certificate and allotee(s) having timely completed with all its obligations.

f. That the proposed period of delivery of physical possession was subject to

force majeure circumstances, intervention of statutory authorities, receipt of
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occupation certificate and allotee having complied with all obligations of

allotment in a timely manner and further subject to completion of
formalities/documentation as prescribed by the respondent and not being in
default of any clause of the agreement.

g That prior to the completion of the project, various force majeure

circumstances (such as construction bans, Covid-19 pandemic, various

The deadly and contagious 13-
resulted in unavoidable delay i
apartment. In fact, Covid 19 sande
which was beyond the p NET 3 :

h. That the outbreak of Cgvid-19 h decl:
Health Organization. Atvist :
have been issued by ti u 1t

lsa by -J\e State Govt. The said
d " deadly and contagious

pandemic has had seriouss s 8
that complete lockdown was T -~'-|-'"'1--f~|,-' tifles not only in Haryana but

in India and rest of the wnrld stem=hat even lockdown was withdrawn

various restrictions mH AR]ECIR _{rs‘

i.That the respondent a cate from the concerned
department dated 25 ﬁimht; ﬂil"Er offer of possession to
the complainants vide letter dated 23.03.2023 to accept the possession and
execute the necessary documents for the execution of conveyance deed of the
unit.

i.That the complainant had refused to take the possession of the flat and also
refused to pay late payment charges amounting to Rs. 75,856/~ and another
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sum towards maintenance charges amounting to Rs. 29,460/- is also

outstanding.

7. All other averments made in the complaint were denied in toto.

8. Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the
complainant.

E. Jurisdiction of the authority

9, The authority observes that it

10. As per notification no. 44
and Country Planning E
Authority, Gurugram
offices situated in G

i HARERA
E. IL. Subject matter Im A
11.Section 11(4)(a) of %MME promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) Is
reproduced as hereunder:

Section 11

(4] The promaoter shall-

[a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
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association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or
the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promaters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

12.50, in view of the provisions of the Act quoted above, the authority has

-

complete jurisdiction to decide the complaint regarding non-compliance of
h-;--n.:--ﬂ:g >

obligations by the promoter leaﬂng aside compensation which is to be
decided by the adjudicating o

stage.

fficer if pursued by the complainants at a later
S A LA

F. Finding on objections raisg
F.1 Objections regardin _:.': gt
13. The respondent-promote
project was delayed due to'(or

which further led to shortage of labour and
orders passed by Naﬂnm affer, referred as NGT). But
all the pleas advanced REI erit. The passing of
various orders passed @@ %@ﬁﬁ &?ﬁuvemher is an annual

feature and the respondent should have taken the same into consideration

outbreak of Covid-19 pandemi

before fixing the due date. Similarly, the various orders passed by other
authorities cannot be taken as an excuse for delay. Further, the authority has
gone through the possession clause of the agreement and observed that the
respondent-developer proposes to handover the possession of the allotted

unit within a period of four years from the date of approval of building plan or
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from the date of grant of environment clearance, whichever is later. In the

present case, the date of approval of building plan is 08.06.2017 and date of

environment clearance is 21.08.2017 as taken from the documents on record,
The due date is calculated from the date of environment clearance being later,
so, the due date of subject unit comes out to be 21.02.2022. As per HARERA
notification no. 9/3-2020 dated 26.05.2020, an extension of 6 months is
granted for the projects hmdng __1mpleﬂnnjdue date on or after

25.03.2020. The completion date @ aresaid project in which the subject
unit is being allotted to the complai 21.08.2021 Le, after 25.03.2020.
Therefore, an extension of 6.maon Bm_en over and above the due
date of handing over po %ﬁlnn no. 9/3-2020 dated
26.05.2020, on account itionsdue to outbreak of Covid-

19 pandemic. 50, in suChscs

comes out to 21.02.202%

G.l. Direct the respondents { rer the p , ion of the allotted unit and
pay delay possession charg g with the-prescribed rate of interest.
G.11 Direct the respnnde pr -L- ossession of the said unit to
the complainants wi - SE
14. The above-mentioned ;Bue? f ¢h~a cump!amants are being taken

together as the ﬁndmg}-—iﬁ' bne& relief eﬂni!él;f‘ affect the result of the
other relief and the same being interconnected.

15. The complainants intend to continue with the project and is seeking delay
possession charges as provided under the proviso to section 18(1) of the Act.

Sec. 18(1) proviso reads as under.
“Section 18: - Return of amount and compensation
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2 GURUGRAM 2
18(1). If the promoter fails to complete or Is unable to give possession af an
apartment, plat, or building, —

Pravided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.”.

16. Clause 5.1 of the buyer's agreement provides the time period of handing over

possession and the same is reproduced below:

5.1 Possession -
Within 60 [sixty) days [rom.,jthe date of issuance of Occupancy
Certificate, the Developer sHall Gffer thepossession of the Said Flat to the
Allotee(s). Subject to Force Majfears pirpumstances, receipt of Occupancy
Certificate anddﬂnt&e{sj aving timels mpﬂ‘ed with all its obligations,
ﬂm.inper in terms of the

Agreement and nap’ Pgort hereof including but
not limited to the timegly payment of instg boxt as per the Payment
Plan, stamp d F) -.. @ istratic n-eharges, & -: F!-'lﬂpﬂ‘l" shall offer
possession of the Said Flat to the Allotee) | within a period of 4
(four) years fron te-of approval.of Duliding plans or grant of

17. At the inception, it is relevant to/comment © the pra-set possession clause of
has been subjected to

numerous terms and conditions and~force majeure circumstances. The

drafting of this clause IH A RE Rﬁﬂnaﬁeﬂ in favour of the
promoters that even a ult; ttee in fulfilling obligations,
formalities and dncumemtn’a? t;:r d\by-f:he promoter may make
the possession clause irrelevant for the purpose of allottees and the
commitment date for handing over possession loses its meaning The
incorporation of such clause in the buyer's agreement by the promoter is Just
to evade the liability towards timely delivery of subject unit and to deprive the

allottee of his right accruing after delay in possession. This is just to comment

as to how the builder has misused his dominant position and drafted such
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mischievous clause in the agreement and the allottee is left with no option but
to sign on the dotted lines.

G.1l Admissibility of delay possession charges at prescribed rate of interest.
18. The complainants are seeking delay possession charges at the prescribed rate

of interest on the amount already paid by them. However, proviso to section

18 provides that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promg r. intenzst for every month of :ielay,

has been prescribed under rule 15 es. Rule 15 has been reproduced
as under:

Rule 15. Pres ol | iso te section 12,

section 18 andsub-s . (7) of section 19]

(1) Fnrrhep section 18; and sub-
sections (4" o0 [ g “intgrest at the rate
prescribe "Shd --'- ; India highest marginal cost
of lending rate %2 %

Pravidad thakin cuse the Statg Bapk of India marginal cost of
;Eﬂdjng ek i ML L £ ] ': I.' e shall b mp,ﬂced hj" such
benchmark lénditig rates which the State Bank q.l' India may fix
from time to ti

19. The legislature in its wisdom 51 nrdmate ieglslat‘mn under the

provision of rule 15 H ﬁsﬂER ﬁhe prescribed rate of
interest. The rate of in slature, is reasonable
and if the said rule is m ?Mﬂt will ensure uniform
practice in all the cases.

20. Consequently, as per website of the State Bank of India ie., https://sbico.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 13.03.2024 is

8.85%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% e, 10.85%.
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21.The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottees, in case of default. The relevant

section is reproduced below:

“(za) “interest” means the rates of interest payabie by the promoter
or the allottes, as the case may be.
Explanation. —For the purpose ofthis clause—
the rate of interest chargegble from the allottee by the promoter, in
case of default, shall be ‘équalite the rate of interest which the
promoter shall be liable to pay the alfottee, in case of defoult.

s promoter kg the allottee shall be from the
dragny part thereof till the
sstithereon is refunded, and

date the promoter receivgd &
date the amount op'pd

the interest p pfioter shall be from the
date the alla promoter till the date it is
Pﬂi.d.:" i

complainants shall be
dent,/promoter which
is the same as is being\gra ints in case of delayed
possession charges.

= evidence and other record and

submissions made by thEkRsﬁed that the respondent
is in contravention of mgtrﬁmim zgil{n}.ie of buyer's agreement
executed between the n possession of the booked
unit was to be delivered within 4 years from the date of environment
clearance (21.08.2017) being later, which comes out to be 21.08.2021. The

23, On consideration of the circumstances

grace period of 6 months is allowed in the present complaint for the reasons
mentioned above. Therefore, the due date of handing over possession comes
out to be 21.02.2022. Occupation certificate was granted by the competent
authority on 25.01.2023 and thereafter, the possession of the subject unit was
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= GURUGW Complaint No. 2419 of 2023
offered to the complainants on 23.03.2023 and possession was handed over

on 15.01.2024. The authority is of the considered view that there is delay on
the part of the respondent to offer physical possession of the subject unit and

it is failure on part of the promoter to fulfil its obligations and responsibilities
as per the buyer’s agreement dated 06.02.2018 to hand over the possession
within the stipulated period.

24, Section 19(10) of the Act uhligat&_s :

2 allottee to take possession of the
e of eceipt of occupation certificate,

o certificate was granted by the

that the complainants gaffte’
upon the date of offer Y
justice, the complainants
of possession. These Z T
complainants keeping in

practically they have to arrange : ogistics and requisite documents

including but not lim [tEH ME M}r finished unit but this
is subject to that the mmw mﬁuf taking possession is
in habitable condition. th H’Ela},r possession charges
shall be payable from the due date of possession till the expiry of 2 months
from the date of offer of possession (23.03.2023) which comes out to 04 be
23.05.2023,

25. Accordingly, the non-compliance of the mandate contained in section 11(4)(a)

read with section 18(1) of the Act on the part of the respondent is established.

As such the complainants are entitled to delayed possession at prescribed rate
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H.Directions of the authority ?'E

HARERA
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of interest Le, 10.85 % p.a w.ef 21.02.2022 dll 23.05.2023 i.e., expiry of 2
months from the date of offer of possession (23.03.2023) or actual taking over

of possession whichever is earlier as per provisions of section 18(1) of the Act
read with rule 15 of the rules and section 19(10]) of the Act.

G.111. Direct the respondent to pay Rs, 55,000/- as litigation expenses.
The complainant is seeking above mentioned relief w.r.t compensation

Hon'ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021 titled

as M/s Newtech Promoters ﬂnd J L ...A s Pvt. Ltd. V/s State of Up & Ors.
l‘ I.-"n

(supra), has held that an allottee 15 1‘**\1" o claim compensation & litigation

charges under sections 12, 14 1 8-anc :-'-4-, a8 which is to be decided by the

adjudicating officer as per/Sectic

antum of compensation &
litigation expense shall b -_" idicating officer having due
regard to the factors menti T judi::ating officer has
exclusive jurisdiction ta a 1 respect of compensation

& legal expenses. L 4

27.Hence, the authority

v issues the following
directions under EEEﬂBHAREER pliance of obligations cast
upon the promoter as@ I::_Iﬁ Wﬁl»ﬁ the authority under
section 34(f):

l. The respondent is directed to pay delay possession charges at the
prescribed rate of interest 10.85% p.a. for every month of delay on the
amount paid by the complainants to the respondent from the due date
of possession i.e, 21.02.2022 tll offer of possession i.e. 23.03.2023
plus two months ie. 23.05.2023 or actual taking over of possession
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whichever is earlier as per provisions of section 18(1) of the Act read
with rule 15 of the rules and section 19({10] of the Act.
[l. The respondent is directed to pay arrears of interest accrued within a
period of 90 days from date of this order as per rule 16(2) of the rules.
1. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

28. Complaint stands disposed o
29. File be consigned to registry.

HARERA
GURUGRAM

Dated: 13.03.2024 Ashok an
Me r
(Haryana state

Regulatory Authority,
Gurugram)
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