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1. The present complaint has been filed by the complainant/allottees

under section 31 of the Real Estate (Regulation and Developmentl Act,

2016 (in short, the Act) read with rule 2g of the Haryana Real Estare

(Regulation and Development) Rules, 2017 fin short, the RulesJ for

violation of section 11(a) [a) of the Act wherein it is inrer alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed jnrer se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s. N. Particulars Details
1. Name and location of the

project
"The Corridors" at sector 674,

Qurgaon, Haryana
2. Nature ofthe proiect

Proiect area

:oup Housing Colony
3. 7.5125 acres
4. DTCP Iicense no.

Iil
05 0f 2013 dated 21,.02.201.3

valid upto 20.02.202t
5. Name of licensee :M/s Precision Realtors Pvt. Ltd.

;and 5 others
6. REna n{5[{ea7 -TT5!

registered J, [ .4\f
''*t.{j*l 7.72

I h 3 ohases

$l oi zott
APhase 1l
I ot 2ot7
7 (Phase 2)

.1-2.2

J y ot zotT dated

Validity Status 30.06.2020 (for phase 1 and 2)

37.12.2023 ffor phase 3l
7. Aoartment no.

GI]RUC
loor, Tower-A1

BBA on page no. 29 of
rr)

8. Unit area admeasuring 1867.01 sq.ft [Super-Area]
(As on page no. 29 of complaintJ

9. of approval of buildingDate

plan
23.07.20t3
(as per project detailsJ

10. Date of environment clearance 12.L2.2073
(as per project details)

11. Date of builder buyer
agreement

24.09.20L4

[As on page no.26 ofcomplaint)
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Date offire scheme approval 27.1t.2014
(as per project details)

Possession clause

HAR

13.3 Possession and Holding
Charges

Subiect to force majeure, as

defined herein and further
subject to the Allottee having
complied with all its obligations
under the terms and conditions
ofthis Agreement and not having
default under any provisions of

s Agreement but not Iimited to
timely payment of all dues

charges including the total
consideration, registration

stamp duty and other
also subject to the

ng complied with all

es or documentation

by the company,
proposes to offer

to the allottee
period of 42 months
date of approval of

ing plans and/or

further agrees and

understands that the company

shall additionally be entitled to a
period of 180 days (Grace

Period), after the expiry of the

said commitment period to allow
for unforeseen delays beyond the
reasonable control of the
Company.
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Due date ofpossession 23.07.20L7

fcalculated from the date of
approval of building plansJ

Note: Grace Period is not
allowed.

Total sale consideration Rs.l,99,20,649.34 /-
(As per payment plan on page no.
62 ofcomplaint

Amount paid by the
complainants

k.61,22,733 / -
(As per SOA dated 04.03.2022 on

Occupation certificate .0L.2022

on pase no.107 of
Offer ofpossession

ffiHARLRA
ffieunuennnt Complaint No. 2383 of 2023

B.

J.

I.

Facts ofthe com

The complain

That the Hon its iudgment dated

1,1,.07.2021 t has held that whose

units falls in estion are entitled for

complete refund on ce, the complainants are

delay as their unit falls

ofclause 13.3 of

apartment 017, as held by this

Authority in its

same proiect.

pertaining to the

U. That the respondent is developing and constructing a group housing

colony named "The Corridors" located at Golf Course Extension Road,

Sector-67-A, Gurgaon. Accordingly, the complainant booked a 3 BHK

unit/flat in the aforesaid project on 22.3.2013 and upon execution of

apartment buyer's agreement, it was assured by the
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promoter/respondent that the unit shall be delivered within 42

months from the day of grant of building plan approval which were

approved on dated 23.07.2013. Hence, the committed date ofdelivery

of unit ended on 23.1.2077.

III. The respondent of its own vide e-mail dated 29.04.2016 promised to

hand over the possession of the unit by the end of year 2077.

Thereafter, it was again confronted by the respondent saying vide its

separate reply dated 15.03.2 the possession of the unit shall

be given by last q 2017. The admittance of the

that the project is delayed andrespondent leaves no room

complainants were tting the 4tr payment

demand, which i.e. nearly on the expiry

of committed

IV. That the complai /mails including

letter dated 25 i.e. after "expiry of

ndent to return thecommitted date

money with in , the respondent never

paid any heed to the said

rhat the comrlf{
promoter/respoT@lt lfe\Fepn\ p\i1 piftup amount as the

complainants artlSt Al6"hlSAt[dilltMlpor."rrion of the unit

vide their notice of possession letter dated 16.02.2023 but, promoter

had never adhered to the demand ofcomplainants regarding return of

their amount with interest has now lead to filing ofpresent complainL

That the complainants also come across about the following facts in

regard to incompetency of respondent in dealing with the present

prorect who is not authorized to deal, sell, allot or take money from the

complainant/buyers because ofthe fact: -

VI.
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That the respondent was/is neither the owner for carrying out

the residential prorect nor was competent to collect the money

and to book/sell the flats thereof.

That the initial/earnest money was taken before grant of

building plan approval (which is not permissible as per the

conditions stipulated in Housing License or as per Haryana

Development & Regulation of Urban Areas Act, 1975). Further,

it is also relevant to m here that respondent at the time of

signing the initial on form not disclosed to the

complainants that th the present proiect had been

granted to oth

That under opment & Regulation

of Urban nizer to mean an

individ individuals, whether

incorpora ing it into a colony

and to under the said Act.

However, in spondent is neither the

rised of "The Corridors",

.T.C.P, Chandigarh in

favour of

essential

meets none ofthe

as prescribed

under section 2 (d) of the Haryana Act, 1975. Further, in terms

of Poliry Memo No.PF-S1A /ZDLS /2708 dated 18.2.2015, the

D.T.C.P, Chandigarh has laid down policy parameters for

allowing change in beneficial interes! yrz change in developer;

assignment ofjoint development rights and/or marketing rights

etc. in a license granted under Haryana Act, 1975. Whereas, no

such permission had been granted to the respondent by the

Act, 1975 defines
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office of D.T.C.P, Chandigarh, Thus, from the above stated

position it is clear that the respondent has no legal authority to

deal with the said license No. S /2013 and/or to book alloL sell,

transfer any flats/units made thereat with any third party and

the entire transaction made by the respondent in league with its

alleged subsidiary/licensing companies is totally illegal and

unlawful based on misrepresentations and false statements

which amount to in service and unfair trade practice.

VIL That this Authority also serious note of the fact that

had issued show-cause noticerespondent is violating

vide notice no. OTICE/2.019/21 d,ated

22.2.201.9 whi

misrepresented

dent has falsely

boration agreement

between land licensee companies

H-REM. Whereos

*HARERA
#eunueirlr,,r

RERA, Panchkula without

is registered in

under re-exam

(ii) of the Haryana

2017 had been done so, as to

travention to rule 14

and Development) Rules,

of p roj e ct belo re i nteri m

developer under the

policy from D.T.

VIII. That the respondent oking advertised the project with

a 90 meter motorable access road approaching to the project, but, the

respondent since inception and on every account had concealed the

fact that the land upon which the 90 meter road was to be developed,

which in fact is under litigation filed by the landowners before Hon,ble

High Court ofPuniab & Haryana in Civil Writ petition N o.ZSB07 /2014
and 8983 /2074, wherein stay order had already been passed;

furtherance to that no fresh acquisition notification or proceedings

H-REM thdt
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had been initiated by HUDA/Government, as per the information

gathered from the office of Land Acquisition Officer, Haryana under

RTI vide reply dated,04.01.2017.

IX. That the respondent being a developer in terms ofsection a tzl [lJ (E]

ofAct 2016, was supposed to take all pending approvals on time, from

the competent authorities; but in present scenario neither any

permission for change in beneficial interest/change in developer had

x.

ever been applied by the li companies before competent

authority i.e. DTCP, Chan

granted in favour of the

ever been any approval been

to deal with the project in any

manner rather

That all the acti onance with the laws,

especially the ent in the State of

Haryana, incl ng documents had

ever been su any relation of

the respondent agreements executed

amongst them, wh ve and not considered by

the office of DTCP, Chand

Reliefsought by

The complainan

I. To refund the entire prescribed rate of

interest.

5. On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11(4)(a) of the Act to plead guilty or

not to plead guilty.

c.

4.
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Reply by the respondent.

The respondent vide reply dated lg.lz.2123 contested the complaint on

the following grounds: -

i. That the complaint is not maintainable for the reason that the

agreement contains an arbitration clause which refers to the dispute

resolution mechanism to be adopted by the parties in the event ofany

dispute.

ii. That the complainant was a a unit bearing no. CD-A1-06-602,

having a tentative su .01 sq. ft. vide allotment offer

letter dated 07.08.2 a sale consideration of

Rs.l,99,20,649.34 /- ent buyer's agreement

was executed 74.

iii. That the p to the complainant

in accordance agreement. Further,

clause 13.5 an extended delay

period of 12 mo grace period.

That from the ng application form and

is evident that the time was to

te of receipt of all the requisite approvals,

Even otherwis in the absence of

necessary here that it has been

specified in sub clause (iv) of clause 17 of the building plan dated

23.7.2013 that the clearance issued by the Ministry of Forest and

Environment, Government of India had to be obtained before starting

ofthe construction ofthe proiecL that the environment clearance for

the construction of the proiect was granted on 12.12,2013.

Furthermore, in clause 39 of part A of the environment clearance

dated 12.12.2073, it was stated that fire safety plan was to be duly

the apartment buyer's ag

be computed from the da

the unit was to
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any construction work

i.e., the fire scheme

last ofthe statutory approvals,

granted by the concerned

authorities on 27. period for offering the

possession e agreement would be

expired only o already completed

the constru unit allotted to the

complainant

from the

occupation certificate

.0L.2022. Thereafter,

possession ofthe lainant on 16.02.2022.

v. That the implementation was affected on account of

certain conditi d the control of the

Demonetization: The respondents had awarded the

construction of the proiect to one of the leading construction

companies of India. The said contractor/ company could not

implement the entire proiect for approx. 7-8 months w.e.f. from

8s November 2016 the day when the CentralGovernment issued

notification with regard to demonetization. During this period,

Complaint No. 2383 of2023

approved by the fire department before the start ofany construction

work at the spot. As per clause 35 of the environment clearance

certificate dated 12.12.2013, the project was to obtain permission of

Mines & Geology Department for excavation ofsoil before the start of

construction. The requisite permission from the Department of Mines

& Ceology Department has been obtained on 04.03.2014.

Furthermore, it was stated in clause 39 ofpart A of the environment

clearance that fire safety p the necessity before the start of

respondent

PaEe lO of 29
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the contractor could not make payment to the labour in cash and

as maiority of casual labour force engaged in construction

activities in lndia do not have bankaccounts and are paid in cash

on a daily basis, which resulted into shortage of labour. Hence

the implementation ofthe proiect in question got delayed due on

account ofissues faced by contractor due to the said notification

of Central Government.

:ln last four

Nationalsuccesstve years -2017-2018, Hon'ble

Green Tribunal ha orders to protect the

ally the NCR region. The

Hon'ble NG the entry and exit of

vehicles i GT has passed orders

with diesel vehicles from

NCR. The

couple of

been quite high for

every year. Th

weather in November

months as labour went

environment

December 2017.

. The construction work remained very badly affected for 6-12

months due to the above stated major events and conditions

which were beyond the control ofthe respondents and the said

period is also required to be added for calculating the delivery

date of possession.

Non-Payment of Instalments byAllottees: Several other allottees

were in default ofthe agreed payment plan, and the payment of

construction linked instalments was delayed or not made

Page 11of29
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resulting in badly impacting and delaying the implementation of

the entire proiecl

Inclement Weatler Conditions viz. Gurugram: Due to heavy

rainfall in Gurugram in the year 2015 and unfavourable weather

conditions, all the consffuction activities were badly affected as

the whole town was waterlogged and gridlocked as a result of

which the implementation ofthe proiectin questionwas delayed

for many weeks. G:.\
^-"r )-r. \

That, furthermore, outbreak of Covid-l9 and its various
6r'if,I/-,Ir96

subsequent waves adversely affected the functioning ofvarious
'-- Ir' i--\-

Govt. as well as 
\q,v1!g.";$:elr{rtas 

caused delay in grant of

occupation certificate of phase-ll of the pro.iect in which unit of
1$l .a.e!E \-,t

the complainant is situated. This Hon'ble Authoriw has also',., L/-lt-r lLr
taken the suo moto cognizance ofthe covid-19 pandemic and has

i{t ". l, ri il ll\, 'I
declared 5 months period startins from 25.03.2020 as forcet( I, 'n tt n r I^.cl
maieure period. The Hon'ble Apex Court and Hon'ble Puniab and\ ra'r\I I y n,
Haryana High Court havq4so taken suo moto cognizance ofthe

\" rt Le-'l
situation due to various waves of Covid-l9 and have sranted

tt a r\ r-t ft I
relief in terms of extension of limitation w.e,f. 15.03.2020 to

-tr ,3. a ta ,, a. a-J I l",l -
28.02.2022. Accordingly, this period w.e.f. 15.03.2020 to

\ lJt'. 1 :

28.02.2022 should be counted under force maieure since

respondent after completion of the construction of the proiect

has applied for grant ofoccupation certificate on 10.09.2019 and

any delay in grant ofoccupation certificate either due to various

false and frivolous complaints filed by various defaulting

allottees or due to non-functioning of the offices of the

competent authority due to Covid-lg pandemic cannot be

attributed to the respondent.

Complaint No. 2383 of 2023
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vi. That the complainant is a real estate investor who had booked the

unit in question with a view to earn quick profit in a short period.

However, it appears that his calculation has gone wrong on account

of severe slump in the real estate market and the complainant now

wants to get out of the concluded contract on highly flimsy and

baseless grounds. Such malafide tactics ofthe complainant cannot be

allowed to succeed.

Jurisdiction of the authority

The respondent has raised submission/obiection that the

authority has no iurisd rtain the present complaint. The

obiection of the

of jurisdiction

territorial as we

complaint for th

of complaint on ground

E.I Terri

8. As per notificatio L4.12.2017 issued by

Town and Country iurisdiction of Real Estate

Regulatory Authority, entire Gurugram District for all

E.

7.

Complaint No. 2383 of2023

obseryes that it has

adjudicate the present

purpose with offices situated in Gurugram. In the present case, the

pro,ect in q area of Gurugram

District. Therefo itorial iurisdiction to

deal with the present complaint.

E.ll Subiect matter iurisdiction

9. Section 11[a) [a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 17 .,.,.(4) The promoter shall-
(a) be responsible for allobligotions, responsibilities and functions
under the provisions of this Act or the rules ond regulotions mode
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thereunder or to the ollottees as per the agreement for sale, or to
the association of ollottees, os the case moy be, till tie conveyonce
oI all the apartmen\ plots or buildings, as the cqse may bq'to tlle
ollottees, or the common areas to the association oI ollottees or the
competent authority, as the mse may be;
Sedion 3 4-Functions of the Authorittl
34(fl oI the Act provides to ensure complionce of the obligations
cost upon the promote\ the allottees ond the real estate agents
under this Act and the rules and regulotions mode thereundei

10. So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance

ofobligations by the promoter leaving aside compensation which is to be

decided by the ad,udicating officer if pursued by the complainant at a

later stage.

11. Further, the authori ing with the complaint and

to grant a relief of in view ofthe judgement

passed by the Promotcrs and

Developers Ors. 2021-2022(7)

RCR(C),357 and Private Limited

& other Vs No. 73005 ol 2020

decided on 12.05.2 laid down as under:

"86. From

been mode
reference has

delineqted with
whot finolly culls

out is that expressions like
reading of

Sections 18 to refund of

the

the amount, and interest on the refund omoun| or directing Wyment
of interest for deloyed delivery of possessiotl or penolty and inurest
thereoL it is the regulotaty authority which hos the power to
examine and determine the oukome of o comploint At the same time,
when it comes to a question oI seeking the relief of odjudging
compensation and interest thereon under Sections 12, 14, 7g ond 19,
the odjudicating ollcer exclusively has the power to determine,
keeping in view the collective reading ofsection 71 read with Section
72 of the AcL if he odjudicotion under Sections 72, 14 1g ond 19
other thon comrynsstion as envisaged, if extcnded to the
odjudicating oJlicer os prdyed thot, in our viev mqy intend to expand
the ombit and scope of the powers and functions of the adjudicating r,,
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nt is not maintainable for the

F.

13.

olficer under Section 71 and thot would be against the mondata of
the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amounL

Findings on the obiections raised by the respondent

F.I Obiection regarding complainant ls ln breach ofagreement for non-
invocation of arbitration.

The respondent submitted

reason that the agreement arbitration clause which refers to

the dispute resolution adopted by the parties in the

event of any dispu uced below for the ready

reference:

"35. Dispute
All or any di. on to the terms of
this Agreemen tion and validity
ofthe terms olthe parties
shall be settled which the sqme shqll
be settled th ta be appointed by o
resolution of the whose decision shall
be fnol ond binding nottee hereby confirms thot it

of such sole Arbitrator even ifshall have no objection to

of the Company or is
hereby accepts ond

lor challenge to the
independence tp conduct the
arbitrotion. governed by the
Arbitration qnd Conciliqtion Act, 1996 or ony stotutory dmendmenB/
modilcotions thereb ond sholl be held ot the Compony's ofrces or at a
location designoted by the said sole Arbitrobr in Gurgaon. The language

of the arbitration proceedings ond the Award shall be in English. The

compony ond the ollotfue will sharc the lees oJ the Arbitabr in equal
proportion'i

14. The authority is of the opinion that the iurisdiction of the authority

cannot be fettered by the existence ofan arbitration clause in the buyer's

agreement as it may be noted that section 79 of the Act bars the

jurisdiction of civil courts about any matter which falls within the
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purview ofthis autlority, or the Real Estate Appellate Tribunal. Thus, the

intention to render such disputes as non-arbitrable seems to be clear.

Also, section 88 of the Act says that the provisions ofthis Act shall be in

addition to and not in derogation of the provisions of any other law for

the time being in force. Further, the authority puts reliance on catena of

judgments of the Hon'ble Supreme Court, particularly in National Seeds

Corporation Limited v. M. liladhusudhan Redily & Anr. (2012) 2 SCC

506, wherein it has been hel t the remedies provided under the

to and not in derogation of the

other laws in force, conseq authority would not be bound to

refer parties to arb ent between the parties had

an arbitration cla

15. Further, in Land Ltd and ors,,

Consumer case

Consumer Dispu

07.2077, the National

(NCDRC) has held

that the arbi the complainant and

of a consumer. The

Complaint No. 2383 of 2023

builder could not

relevant paras are ouceo Delow:

"49. Support to the above view is olso lent by Section 79 ol the recently
enacted Real Estotc (Regulotion ond Development) Act, 2016 (Jor short
"the Real Estate Act"). Section 79 ofthe said Act reads os Iollows"

"79, Bar ofiurisdiction - No civil court shall hovejurisdiction to
entertoin any su it or proceeding in respect ofqny motter which
the Authorily or the adjudicating olfcer or the Appellote
Tribunal is empowered by or under this Act to determine and
no injunction sholl be granted by any court or other outhority
in respect of ony oction token or to be token in pursusnce of
ony power conferred by or under this AcL"

It can thut be seen that the soid provision expressly ousts the jurisdiction

ofthe Civil Court in respect ofany matterwhich the Reol Estate Regulotory
AuthoriE, estoblished under Sub-section (1) of Section 20 or the
Adjudicating 1lficer, appointed under Sub-section (1) of Section 71 or the
Real Estate Appellant Tribunol established under Section 43 of the Real

Estate Act, is empowered to determine. Hencq in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswomy (supro), the
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matters/disputet which the Authorities under the Reol Estate Act are
empowered to decide, are non-arbitqble, notwithstqnding an Arbitration
Agreement between the parties to such mottcrs, which, to a lorge extent,
are similqr to the disputes lalling for risolution under the Consumer AcL

56. Consequenu we unhesitatingu reject the orguments on behalf of the
Builder and hold that an Arbitration Clause in the ofore-stoted kind oI
AgreemenB between the Comploinonts ond the Builder cannot
circumscribe the jurisdiction of o Consumer Foro, notwithstanding the
omendmenB made to Section I oJ the Arbitration Act"

16. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact ofan existing arbitration clause

in the builder buyer 'ble Supreme Court in case titled

as M/s Emaar MGF Land Singh in revision petition no.

2629-30/2018 in civi -23513 oJ 2017 decided on

70.72.2078 has l ment of NCDRC and as

provided in Arti

the Supreme Co

the law declared bv

within the territory of

India and e aforesaid view. The

relevant para the Supreme Court is

reproduced below:

"25. This Court in the series oJjudgments as noticed obove considered the
provisions of Consumer Protection Ace 1986 os well as Arbitotion AcC

1995 and loid down thot comploint under Consumet Protection Act being
o special remedy, despite there being on orbitration agreement the
proceedings beJore Consumer Forum hqve to go on and no error
committed by Consumer Forum on rejecting the opplicotion. There is
reoson for not interjecting proceedings under Consumer Protection Act on

the strength qn orbitrotion agreement by Act, 1996. The remedy under
Consumer Protection Act is a remedy provided to q consumer when there
is a delect in any goods or seryices The complaint meons ony ollegation in
writing made by o comploinont has qlso been explained in Section 2(c) of
the AcL The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Ad for delect or deficiencies
caused by o service provider, the cheap and a quick remedy hos been

provided to the consumer which is the object and purpose oJ the Act os

noticed above,"

17. Therefore, in view of the above iudgements and considering the

provisions of the Act, the authority is of the view that the complainants

PaEe 17 of 29



ffiHARERA
#,ounuennl,r complaint No. 2383 of 2023

are well within right to seek a special remedy available in a beneficial Act

such as the Consumer Protection Act and RERAAct,2016 instead ofgoing

in for an arbitration. Hencg we have no hesitation in holding Olat this

authority has the requisite jurisdiction to entertain the complaint and

thatthe dispute does not require to be referred to arbitration necessarily.

In the light of the above-mentioned reasons, the authority is of the view

that the objection ofthe respondent stands reiected.

F.ll Obiection regarding the t being investor.

1.8. The respondent has taken complainants are investor and

not a consumer and therefo not entitled to the protection of

the Act and thereby mplaint under section 31 of

the Act. The resp the preamble of the Act

states that the of consumers of the

real estate secto respondent is correct

in stating that th ofconsumer ofthe

real estate secto interpretation that the

preamble is an in tes main aims and objects

of enacting a statute but at me, the preamble cannot be used

to defeat the enacting provisions of the Act. Furthermore, it is pertinent

to note that any complaint against the

promoter ifhe of the Act or rules

or regulations made thereunder. Upon careful perusal ofall the terms and

conditions ofthe buyer's agreement, it is revealed that the complainants

are buyers and have paid total price of Rs.51,22,733/- to the promoter

towards purchase ofan unit in the project of the promoter. At this stage,

it is important to stress upon the definition ofterm allottee under the Act,

the same is reproduced below for ready reference:
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the promoter. The concept of i r is not defined or referred in the

"2(d) 'ollottee" in relation to o real estote project meons the person ta
whom o plot, aportment or building, as the cose may be, has been
ollotted, sold (whether as fieehold or leosehold) or othenuise
tronsferred by the promoter, and includes the percon who
subsequently qcquires the said ollotment through sale, tqnsler ot
otherwise but does not include o person tD whom such plot,
sportment or building, qs the cose mqt be, is given on rent:

19. ln view ofabove-mentioned definition of"allottee" as well as all the terms

and conditions ofthe unit application for allotment, it is crystal clear that

the complainants are allottees as the subiect unit was allotted to them by

"investor". The Maha

dated 29.01.2019 i

Sangam

has also held th

Act. Thus, the

not entitled to

F.lll Obiections

20. The respondent-pro

Act. As per the definition

"promoter" and "allottee"

ion 2 of the Act, there will be

nnot be a party having a status of

ate Tribunal in its order

557 titled as lil/s Srushti

(P) Lts. And anr.

or referred in the

being investor are

rejected.

being'force maieure'

3ed the contention that the

construction of the tower in which the unit of the complainants is

situated, has been delayed due

orders passed by National Gree

to fo

n Tri

rce majeure circumstances such as

bunal to stop construction, dispute

with contractor, non-payment of insalment by allottees and

demonetizadon, spread of Covid-19 across worldwide. However, all the

pleas advanced in this regard are devoid of meriL First of all, the

possession ofthe unit in question was to be offered by 23.01.2017. Hencg

events alleged by the respondent do not have any impact on the proiect

being developed by the respondenLThe plea of the respondent regarding

various orders ofthe NGT and demonetisation and allthe pleas advanced
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in this regard are devoid of merits. The orders passed by NGT banning

construction in the NCR region was for a very short period of time and

thus, cannot be said to impact the respondent-builder leading to such a

delay in the completion. The plea regarding demonetisation is also devoid

of merit. AIso, there may be cases where allottees has not paid

instalments regularly but all the allottees cannot be expected to suffer

because of few allottees. Thus, the promoter/respondent cannot be given

any lenienry on based ofa ons and it is well settled principle

that a person cannot take wrong.

G.

27.

Findings on the relief complainants.

G.l To retund the
interesL

The complainants

refund of the

interest at the

Sec. 18[1) ofthe

"Section 18: -

1B(1). tf the
possession ofan

ngwitl prescribed rate of

project and are seeking

subiect unit along with

18[1] ofthe Act.

reference.

is unoble to give

(a). in accordance with ogreement Ior sale or, os the
cose may thereiy or
(b). due to on occount

this Act or for

remedy ovailoblq to retunt the omount received by him in
respect ol that apar.tment, plot, building, as the case may be,
with interest at such rote as moy be prescribed in this behalf
including compensation in the monner qs provided under this Act:

Provided that where an allottee does not intend to withdrqw from the
project, he shall be poid, by the promoter, intcrestfor every month ofdeloy,
till the handing over of the possession, at such rate as moy be prescribed."

(Emphasis supplied)

22. Clause 13 ofthe buyer's agreement provides the time period ofhanding

over possession and the same is reproduced below:

of
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73.3

"Subject to Force Mojeure, as defined herein ond further subject to the
Allottee having complied with all its obligations under the terms and
conditions of this Agreement and not having defoulted under any
provision(s) of this Agreement including but not limited to the timely
pqyment of qll dues and chorges including the total Sale Considerotion,
registration chorges, stomp duty and other chorges qnd also subject to
the Allottee hoving complied with all formalities or documentotion os
prescribed by the Company, the Company proposes to oJIer the possession
of the said Apartment to the Allottee within o period of 42 minths from
the dote oJ opproval of the Buitding ptans ond/or fulfrlmeft ;f the
preconditions imposed there under ("Commitment period,'). The Allottee

Complaint No. 23B3 of2023

have a well-drafted

further agrees and understqnds thot the Company sholl odditionolly be
entitled to a period of 180 Period"), afier the expiry of the

unforeseen deloys beyond thesaid Commitment
reosonoble control of the

23. The apartment buyer's a pivotal legal document which

should ensure that f both builders/promoters

and buyers/allo The apartment buyer's

agreement lays

properties like

builder. It is in

ofdifferent kinds of

the buyer and

apartment buyer's protect the rights of

both the builder and b event ofa dispute that may

arise. It should unambiguous language which

may be und ordinary educational

background. It shpuldpqEiq q provifqryrUt*r Sfr

o r d erivery 
"r 

p,SJ,[ri [f ,il \7*"lf.!,Y t
gard to stipulated time

r building as the case

may be and the right ofthe buyer/allottee in case ofdelay in possession

of the unit. In pre-REM period it was a general practice among the

promoters/developers to invariably draft the terms of the apartment

buyer's agreement in a manner that benefited only the

promoters/developers. It had arbitrary unilateral, and unclear clauses

that either blatantly favoured the promoters/developers or gave them
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24.

Complaint No. 2383 of 2023

the benefit of doubt because of the total absence of clarity over the

matter.

The authority has gone through the possession clause ofthe agreement.

At the outset, it is relevant to comment on the pre-set possession clause

ofthe agreement wherein the possession has been subjected to all kinds

of terms and conditions ofthis agreement and the complainants not being

in default under any provisions of this agreements and in compliance

promoter. The drafting and incorporation of such

conditions are not only but so heavily loaded in

that even a single defaultfavour ofthe prom

by the allottees

prescribed by th

for the purpose

documentations etc. as

ion clause irrelevant

possession loses

date for handing over

of such clause in the

is iust to evade theapartment buyer'

liability towards unit and to deprive the

allottees oftheir

25. The respondent

in possession.

the possession of

the subiect,o"l*T:Tlr 
lf:?lr^nfrrypnttrs 

from the date of

approval of buiffit'llhrls'ahf,/rt MEII*d{d of the preconditions

imposed thereunder plus 180 days grace period for unforeseen delays

beyond the reasonable control of the company i.e., the

respondent/promoter.

26. The respondent/promoter submitted that the due date of possession

should be calculated from the date of fire scheme approval which was

obtained on 27.11.2014, as it is the last of the statutory approvals which

forms a part of the preconditions. The authority is of the view that the
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respondent has not kept the reasonable balance between his own rights

and the rights ofthe complainant/allottee, The respondent has acted in a

pre-determined and preordained manner.

27. On a bare reading of the clause 13.3 of the agreement, it becomes

apparently clear that the possession in the present case is linked to the

"fulfilment of the preconditions" which is so vague and ambiguous in

itself. Nowhere in the agreement it has been defined that fulfilment of

which conditions forms a part pre-conditions, to which the due date

of possession is subiected

possession clause is read

possession clause. If the said

the time period of handing over

possession is only a pletion of the construction

of the flat in ng to extend this time

period indefin . Moreover, the said

clause is an incl ofthe preconditions"

has been m e subject apartment. lt

seems to be iust a the timely delivery

of the subject apartm lished principles of law

and the principles of

irregularity comes to

take cognizance o The inclusion ofsuch

which are totallyvague and am

arbitrary one sided and totally against the interests ofthe allottees must

be ignored and discarded in their totality. In the light of the above-

mentioned reasons, the authority is of the view that the date of sanction

of building plans ought to be taken as the date for determining the due

date ofpossession ofthe unit in question to the complainant.

28. By virtue ofapartment buyer's agreement executed between the parties

on 24.09.2014, the possession of the booked unit was to be delivered
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within 42 months from the date of approval of building plan [23.07.201.3)

which comes out to be 23.01.2077 along with grace period of 190 days

which is not allowed in the present case.

29. On 23.07 .20L3, the building plans of the proiect were sanctioned by the

Directorate of Town and Country planning, Haryana. Clause 3 of the

sanctioned plan stipulated that an NOC/clearance from the fire authority

shall be submitted Mthin 90 days from the date of issuance of the

sanctioned building plans. Al nder section 15(2) and (3) of the

Haryana Fire Service Act, duty of the authority to grant a

provisional NOC within a p days from the date submission of

the application. The ity to grant a provisional

NOC cannot be But here the sanction

building plans

required to be

[provisionalJ was

days from the date of

approval of the on 23.10.2013. It is

lied for the provisionalpertinent to menti

fire approval on 24.1 the respondents herein in

mandatory 90 days period got over. The application filed was deficient

and casual and did notprovide tfie requhite dosuments. The respondents

submitted the corrected sets of drawings as per the NBC-2005 fire

scheme only on 13.10.2014, which reflected the laxity of the developers

in obtaining the fire NOC. The approval of the fire safety scheme took

more than 16 months from the date of the building plan approval i.e.,

frcm 23.07 .2073 to 27 .71.2074. The builders failed to give any

explanation for the inordinate delay in obtaining the fire NOC.

that the Noc

the matter ofCivil Appeal no.
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30. In view of the above, the authority taken a view that the

complainant/allottee should not bear the burden of mistakes/laxity or

the irresponsible behaviour of the developers/respondents and seeing

the fact that the developers/respondents did not even apply for the fire

NoC within the mentioned time frame of 90 days. It is a well settled law

that no one can take benefit out of his own wrong. In light of the above-

mentioned facts the respondent/promoter should not be allowed to take

31.

fulfilment of the precondi

same in the mentioned

to hand over the

date of sanction

benefit out of his own mi because of a clause mentioned i.e.,

they did not even apply for the

ln view of the above-mentioned

reasoning the auth calculate the due date of

possession from plans.

moter had proposed

42 months from the

of the preconditions

imposed thereu 1.2017. The respondent

promoter has sought d of 180 days after the

expiry of 42 months for in respect of the said proiect.

n ofthe proiect

was delayed due uding demonetization

and the order on'ble NGT including

others.

Demonetization: Demonetization could not have hampered the

construction activities of the respondent's project that could lead to the

delay of more than 2 years. Thus, the contentions raised by the

respondents in this regard are rejected.

Order dated 07.04.2015 passed bv the Hon'ble NGT: The order dated

07.04.2015 relied upon by the respondent promoters' states that

32.

JJ.
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" ln these circumstances we hereby direct state of U,p., Noido and Greater
Nol DA Authoriy, HU DA, Stote of Haryana and NCT, Delhi to immediately
direct stoppage of construction activities of oll the buildings shown in the
report ss well as at other sites wherever, construction is being corried on
in violation to the direction of NGT as well qs the M\EF guideline of
2010."

34. A bare perusal of the above makes it apparent that the above-said order

was for the construction activities which were in violation of the NGT

direction and MOEF guideline of 2010, thereby, making it evident that if

the construction ofthe respondents project was stopped, then it was due

to the fault of the resp and cannot be allowed to take

advantage ofits own wro iencies. AIso, the allottee should

t of the respondent/promoter.

ndent/promoter has not

assigned such co

for further exten the possession ofthe

not be allowed to the

promoters at this

35. The complainants rdinate delay on part of

the respondent, they unit in question vide letter

how it shall be entitled

dated 25.06.2017 and made a request for refund of the paid-up amount

alongwith interest to the respondent-promoter, but the respondent

never paid any heed to the said request of the complainants, leading to

filing ofthe present complaint.

36. On consideration ofthe circumstances, the evidence and other record and

submissions made by the parties, the authority is satisfied that the

respondent is in contravention of the provisions of the Act. By virtue of

apartment buyer's agreement executed between the parties on

24.09.2014,Lhe possession ofthe booked unit was to be delivered within

42 months from the date ofapproval ofbuilding plan (23.07.2013) which
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comes out to be 23.01.2017. The grace period of 1g0 days is not allowed

in the present complaint for the reasons mentioned above. Therefore, the

due date of handing over possession comes out to be Z3.OL.ZO77.

Occupation certificate was granted by the concerned authority on

27.07.2022 and thereafter, the possession of the subiect flat was offered

to the complainants on 16.02.2022. However, it is pertinent to note that

the complainants had already requested refund of the monies paid by

occupation certificate but date agreed between the parties

placed on record. In view of thein the BBA. Copy of the sam

above-mentioned ded to withdraw from the

project and are same in view of section

18[1J ofthe Ac!

Moreover, the H

Promoters and

the cases ol Newtech

state of u.P. and ors.

(supra) Private Limited &

other Vs Union of No. 73005 of2020 decided

on L2.05.2022. observed as

elund referred Under

t dependent on any

the legislature hos

os an unconditional
give possession ofthe

opartment, plot or building within the time stipulatcd under the terms of
the agreement regardless of unforeseen evenB or stoy orders of the
Court/Tribunal, which is in either woy not attributoble to the
ollottee/home buyer, the promoter is under an obligation to refund the
omount on demond with interest at the rote prescribed by the State
Government including compensdtion in the manner provided under the
Act with the proviso that if the ollottee does not wish to withdraw hom
the project, he shqll be entitled for interest for the periott of deliy till
honding over possession ot the rate prescribed."

38. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

Complaint No. 2383 of2023

37.
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regulations made thereunder or to the allottees as per agreement for sale

under section 11[4)[a). The promoter has failed to complete or unable to

give possession ofthe unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottees, as they wish to withdraw from the

prorect, without preludice to any other remedy available, to return the

amount received by it in respect ofthe unit with interest at such rate as

may be prescribed.

39. Accordingly, the non-co mandate contained in section

11(41(al read with section 1 Act on the part ofthe respondent

is established. As su entitled to refund of the

entire amount

@10.85% p.a. (

rate of interest i.e.,

cost of lending

rate IMCLRJ under rule 15 of

the Haryana Real

the date of each

t) Rules, 2017 from

within the timelines Haryana Rules 2017 ibid.

H. Directions ofthe authority

complaint No. 2383 of 2023

f refund of the amount

39. Hence, the authority hereby passes this order and issues the follor,ving

:ll"ffi .l]flffitll*Uffi ffi n/ffiT":H'.::ffi ;i
authority under section 34(0:

i. The respondent/promoter is directed to refund the entire paid-up

amount of Rs.61,22,733 /- receivedby it from the complainants along

with interest at the rate of 10.85% p.a. as prescribed under rule 15 of

the Haryana Real Estate (Regulation and Development) Rules,2017

from the date ofeach payment till the actual realization ofthe amount.

Pegte2S otzg
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A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

The respondent is further directed not to create any third-party rights

against the subject unit before full realization of the paid-up amount

along with interest thereon to the complainant and even il any

transfer is initiated with respect to subiect unit, the receivables shall

be first utilized for clearing dues of allottee-complainant.

Complaint stands disposed

File be consigned to the

Haryana Real Esta

Dated: 13.03.2024

ll.

llt.

Complaint No. 2383 of 2023

40.

47.

ffi
I
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