HARERA Complaint No. 8094 of 2022
® GURUGRAM i

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 20.02.2024

NAME OF THE Ocean Seven Buildtech Pvt. Lud.
BUILDER
PROJECT NAME The Venetian, Sector- 70, Gurugram, Haryana
5. Case No. Appearance
No.
1. CR/8094 /2022 Shri Vimal Dimri
(Complainant’s Father)

Adv, Arun Kumar

{Respondent)

Z. | CR/6256/2022 %y Complainant in person
oA

“  Adv. Arun Kumar
“L | [Respondent)

3. CR/7T825/2022 , ,-rHune [Complainant)

Adv. Arun Kumar
[Respondent)

-t

4. | CR/1481/20Z3 Complainant in person

Adv. Arun Kumar
(Respandent)
5 CR/1503/2023 | Sumit lr![rﬁ?l" - Complainant in person
1 ._ 4 i'-.. -.-. wﬁ; b 1._-.--': | ....-I
"ﬁl.ﬂ's ﬁ:ean ﬁuen Huildtech Adv. Arun Kumar
Private Limited [Respondent)
CORAM:
Shri Arun Kumar Chairman
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member

Page 1 of 22



HARERA Complaint No. 8094 of 2022
2 GURUGRAM and others

ORDER

This order shall dispose of 5 complaints titled above filed before this
authority under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as "the Act") read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017
(hereinafter referred as "the rules”) for violation of section 11(4)(a) of the

Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligatie P ponsibilities and functions to the

.}?‘ o
allottees as per the agre&mentlfqéﬁg}gﬁecuteﬂ inter se parties.
i H

o rE

The core issues Emanal:[.a-%’ Trnm t.b.em ax,e similar in nature and the

< stﬁm allottees of the project,
namely, The Veneti i’ﬂ“ﬂbr]i'ga.-am. j\:ﬁqrjana being developed by
the respondent/p ﬁ:&rl E., il 5&th ’ﬂulldtm:h Private Limited.
The terms and con ﬁ'm;s of the bi(

involved in all l’hﬁﬂ‘éﬂdﬁ pb::j: ¥311nnl! on the part of the promoter
to deliver timely pussekﬁfbhu

the unit along with Interagt.

The details of the to %s@i dgte of agreement, possession
clause, due date of &Eﬁb g!l’é consideration, total paid amount,
and relief sought aﬁ;ﬁrgmgﬁhghh-};hufmﬂ \/

complainant(s) in th

er's qremam:: fulcrum of the issue

on thus seeking refund of
* REGY

Project Name and Location | “The Venetian®, Sector- 70, Gurugram, Harvana.
Project area .10 acres
‘Nature of the project Affordahle group housing colony

DTCP license no, and other
details

e

| 103 of 2019 dated 05.09.2019

Valid up to- 04.09.2024

Licensee- Shree Ratan Lal and others
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Complaint No. 8094 of 2022

GURU GM and others
Building plan approval 07.02.2020
dated (As per DTCP website)
Environment clearance Not yet obtained
dated
RERA Registered/ not Registered vide no. 39 of 2020 dated 27.10.2020
registered Valid up to- 02.09.2024
Deccupation certificate Mot yet obtained
PasiEstine e e | |l ufﬂﬁeﬂj‘hrdnm'e Housing Policy, 2013
:f::’"hl"' FRRg Polets | | ab such pro, Weisshall be required to be necessarily

comp n years from the approval of building
Fgrant of environmental clearance, whichever is

;.t  shallbe referred to as the “date of |

5 | Complaint no.,
Na, Case title,
Date of Aling
of complaint

and reply
status

1. | CR/BO94,/2022

Gauray Dimri
Vs

M /s Ocean
Seven
Bufldtech
Private Limited

DOF;
06012023

RR:20.12.2023%

éommencement of project® for the purpose of this policy.
[ The Ji ' mm‘hpﬂnmd beyond the said 4 years
rpermd;ﬁm ﬂm d‘ute n,r“ Cﬁmmmcemnr of project
Date of Relief
request of sought
refund by the
complainant

TR 1202 Refund
along with
interestand

compensati
on
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HARERA Complaint No. 8094 of 2022

and others
2, GURUGRAM
Zi CR/6256/2022 | 1104, Mot Canmot be TC: Hs. 23052022 Refund
tower | executed | ascertained | 22,92.828 along with
Renu Kumarl 1 w
Barsiveal
AP: Rs. Interest
Va. GLE28 8,59.811/-
M/s Ocean G392
Seven (carpet
Buildtech | 27=2)
Private Limited
DOF;
7 I02022
RE: 20,12, 2023
1 | CR/7825/2022 18122021 | Hetund
alang with
prescribed
Ashish Garg rate of
Vs Interest
M5 Doean
Beven
Buildtech
Private Limited
DOF:
(012023
RR: 20122023
4, CR/1481,2023 30082022 Refund
altsng with
Manish Kumar prescrised
rate of
Vs, Imterest
M//s Dcean 57110 B.83,785
Saven i

Buildtech | LeArPet
Private Limited | 273}

OOF:
02023

RR: 20122023
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HARERA Complaint No. 8094 of 2022

and others
2, GURUGRAM
5 CR/1503/2023 | BO3, 24.07.20 | Cannotbe TC: Rs. 24022022 Refund
tower | 21 ascortained | 2333420 along with
4 prescribed
Sumit Kajal rate af
Vi Complet AP: Rs. interest

571.10 | ecopy 589,189
Ocean Seven | Ssq.ft | not

Bulldtech [carpet | placed

Private Limiked area) il
record
[HOF:
03042023
RR: 20.12.2023

Bote: In the table referred above certain abbre

Abbreviation  Full form

DOF Date of filing of ot
KR Reply récel )
TC Total conz =S . \ o
AP Amount pai
4. The facts of all thej%'lilaln Ifl:hl,: mﬂpﬁz&ant[s}fﬂlluﬁee[s] are
similar. Out of th @ e-mention dtcasl'e ;tfm. particulars of lead case
CR/B094/2022 titl %;‘ r@v ! sﬁrﬂﬂﬂdﬂ Seven Buildtech
Pvt. Ltd. are being takﬁn“‘hﬂn;ghm nf‘f determjmng the rights of
! t el s
the allottee(s). . "
A. Projectand unit r@;id ﬁ
5. The particulars of 'E!;p 6] et';i'ﬁ_n sale consideration, the amount

paid by the mmplaig_gm; ﬂﬁm U}!I{_B_pﬂﬁ#ﬁlf handing over the possession,
delay period, if any, have been detailed in the following tabular form:

CR/B094/2022 titled as Gaurav Dimri Vs. M/s Ocean Seven Buildtech

Pvt. Ltd.
8. No. | Particulars Details
1. Name of the project The Venetlan, Sector 70, Gurugram,
Haryana
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and others
= GURUGRAM
2 Project area 5.10 acres
3 Nature of the project Affordable group housing colony
4, DTCP license no. and validity | 103 of 2019 dated 05.09.2019
Fawms Valid up to 04.09.2024
Licensee- Shree Ratan Lal and others
5. Building plan approval dated | 07.02.2020
(As per DTCP website)
. Environment clearance dated __J;Int yet obtained
7. RERA  Registered, & vide no. 39 of 2020 dated
registered “Hd 10.2020
alid upto 02.09.02024
8. Allotment letter o ;
= I . | et
AT e 8 e 1@;;5 y plaint]
9, Builder bu :ement | Not Keublf% \
[10. | Fiat no. 02, Type | tower 4
[Page 12 of complaint]
EL Unit adme 0 /. (carpet area) =i
the complaint)
12, Possession clause as Affordable Housing Policy,
Aﬁﬂrdﬂb.lﬂ' | I
2ﬂ13 i .
H“ shall be required to be
G |Q1 J( completed within 4 years from
e | the approval of butlding pians or grant of
environmental clearonce, whichever is
later. This date shall be referred to as the
“date of commencement of project” for the
purpose of this policy. The licenses shall
not be renewed beyond the said 4 pears
period from the date of commencement of
project.
Ll 3. Due date of possession Cannot be ascertained
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B.
6.

L.

I

HARERA Complaint No. BO94 of 2022

T and others

‘ 14, Total sale price of the flat Cannot be ascertained 1

|15, |Amount paid by the | Rs.883,785/-

complainant [As per letter dated 23.02.2022 at

page 18 of complaint]

16, Cancellation frefund email | 18.11.2022
by complainant

[page 20 of complaint)]
17. Occupation certificate Not yet obtained
18, Offer of possession _ ,,». Hnl:_n!'fgred
B ol
57'5‘ o
Facts of the complaint ﬁ:@'&q’%
The complainant has ma ufﬂ:l'" : ol wlgg_nhﬂu;smns in the complaint: -

That the complain

L y‘ked“&-ﬁ#ftﬂm"ﬂrﬂgﬁ namely “The Venetian"
launched by the rqlapaq’dent by ‘paying hnnﬂﬁg amount of Rs.1,16,671/-
vide cheque dated 1&;’-12 2020. Thet&aﬂ:er,’the respondent issued allotment
letter dated 09.03. Qﬁﬁln faﬁbur nf the pbmnhajnant. The respondent
through ahuvemﬂng\b@ﬂ 151;& hthlabEd ﬁ:f complainant that he is
successful applicant in the. d,raw Ebhdncﬁad and have been allotted 2ZBHK

flat bearing no. 16 Ez wing carpet area of 571.105 sq. ft. and
balcony area of 98%%2[1

nent ,&‘éﬁand letter, a demand of

demand as 24.{}3.2521 and the same was paid by the complainant well
within time on 19.03.2021.

That thereafter, the respondent raised a demand of Rs.2,94,596/- vide letter
dated 26.08.2021 and the same was paid by the complainant vide cheque
dated 07.09.2021. Subsequently, a demand letter dated 23.02.2022 was
issued by the respondent to the complainant which was due by 09.03.2022,

The said demand was undue and not relevant. Hence, for the same concern,
Page 7 of 22
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HARERA Complaint No. 8094 of 2022

eS——— and others

the complainant contacted the respondent and got to know that the project
is waited for getting necessary clearance i.e,, EC.
That the complainant through email dated 23.03.2022 again tried to reach
the respondent and stated his concern and requested for the cancellation
and refund of the amount paid by the complainant as it was still under
clearance process but again failed to get relevant response from the
respondent. Consequently, vide email dated 26.09.2022, the complainant
requested the respondent to allﬂt him the property in their other project
and adjust the amount paid hy,ﬁabgz-ﬁ*mplajnant in this project but again no
relevant response was prn‘ﬂdéﬂ I:I'E!‘"!E ﬁ'&spundent
That the cumplalnant is. ﬁﬁﬂ I. ques ing. Ehae ‘Téquesting the respondent to
refund the hard Earj‘igﬂ ufunef*pul&b}‘him fﬂrt]m subject unit in the said
project as after mufa“ﬁmn one and ahﬁlf year, the respondent has failed in
getting Enﬂrnnmeibﬁlﬁarancein l'iﬁsp;l:t a’ft];e subject project.
Thus, the present cup'mlai;m | | y
Relief sought by the mmpl_aidgg_ﬁ_ -4
The complainant has so ughﬂ’qﬁnﬁhg‘_raﬁtf[s]
. Directthe respo q’dell;.ﬂ% to i{cj:! re ppxd up amount along with
interest@ 18% p.a. from r:h payment.
Il.  Directthe respnudent mpar mﬂietumplnlnant compensation to the
tune of Rs.2, 00, I]IJ'J,.I’— for r:ausing mental agony by not refunding the

amount paid by the complainant.

On the date of hearing, the authority explained to the respondent/
promoter about the contraventions as alleged to have been committed in

relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.
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HARERA Complaint No. 8094 of 2022
&0 GURUGRAM and others

D. Reply by the respondent

9. The respondent is contesting the complaint on the following grounds:

[.  That this hon'ble authority lacks jurisdiction to adjudicate upon the
present complaint. Both parties have executed an arbitration clause,
clearly outlined in the agreement, empowering either party to seek
resolution through arbitration. As per the said arbitration clause, any
disputes arising out of the agreement shall be submitted to an
arbitrator for resolution,. T;h#

e, the present matter be referred to
arbitration in accordance With the ’Eernm set forth in the agreement.
[l. That as expressly stlp-u—lﬁfétr ﬁ:l d'm agreement to sale, the parties,

herein, the comp lalnant. mﬂﬂaﬂqﬂﬂﬁuﬂ have unequivocally agreed
to resolve any d{@uﬁas through ai'ﬁltraﬁnn. This agreement to sell Is
fortified by l‘.‘ta'l.liﬁ 16.2 w];l.ﬁreirr it is stated that all or any disputes
arising out of ¢ g;r Jf’nu:hing ufmn‘l, or re&ting to the terms of this
agreement to s@c&mmﬁ deed ﬁ'lch.pﬁng the interpretation and
validity of the teﬂqsﬂgwmﬁewve rights and obligations
of the parties, which t&tﬂ:&t ﬁ"a?duaﬁ’ly settled despite best efforts,
shall be setﬂe:tm@ugh aWtﬁim Thearbitration proceedings shall
be governed hf the ﬂl‘-hlf‘iﬂﬁﬂl‘t and conciliation Act, 1996 or any
statutory ammdmﬂnﬁjmp#ﬂmgﬂns thereof for the time being in
force. The arbit]:eiﬂnﬁ pr.nceedi.né:‘; ﬁ:hall be held at the office of the
company in Gurgaon by a sole arbitrator who shall be appointed by
the company. The cost of the arbitration proceedings shall be borne
by the parties equally. The language of arbitration shall be in English.
In case of any proceeding, reference etc, touching upon the arbitration
subject including any award, the territorial jurisdiction of the courts

shall be Gurgaon, Haryana as well as of Punjab and Haryana High
Page9 ol 22
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GURUGRAM

I,

1V,

and others

court at Chandigarh. That the respondent has not filed his first
statement before this court in the subject matter.

That the complainant js a wiliful defaulter and deliberate ly,
Intentionally and knowingly have not paid timely installments, The
complainant is a defaulter under section 19(6) & 19(7) of the Act., It is
humbly submitted that the com plainant failed to clear his oy tstanding
dues despite several reminders that were issued by the respondent,

That the complainant's mﬁﬂmm marred by malafide intentions,

The present com laint, fi hide I false, fabricated, and erra eous
p _r:r fww. & q‘g . n :

grounds, is perceiv t@ﬁ%ﬁﬂ?@f Lg!f:kmail the respondent. The

A" =t " N
MZ : nﬁﬁﬁ‘ﬂ%f‘ﬁﬂniﬂ. seeking to extract

. = e
money from Ih@" respondent through .an urgent and unjustified

complaint. This-action is'fiot gnly illégal and unlawful but also goes
against the pri gé@hsn! naturﬁl jniktiae. -

That there is ev&[jir._gﬁﬁxjeh_er@in; that the complainant in collusion
with any staff mﬁh&?ﬁﬁ%t_rﬁsﬁqnﬂent company including ex-
employee or HHWE hﬁ_ﬁ ::Hmnm that time may put forth
the altered and Q% K:Eﬁhﬂfhuds contradictory to the
affordable hnutstgtg puﬂcj; & Tlqutd'{'g:;-he;;nnsidered binding on the
company in any fariner whatsoever.

complainant, in |
i

10. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the complainant.
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HARERA Complaint No, 8094 of 2022
o) Gmm and others

E. Jurisdiction of the autho rity !

11. The authority observes that it has territorial as well as subject matter

Jurisdiction to adjudicate the present camplaint for the reasons given
below.
D. Territorial jurisdiction

12. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in" urugra

AT

n. In the present case, the project

in question is situated wi;hm’ﬁ?ﬁ‘-:ﬁﬁnnmg area of Gurugram District,
Therefore, this ﬂ“'fhzl&ﬂﬂﬁﬁﬁiﬁﬁm ofial jurisdiction to deal with

the present complai ‘t e A
DIl Subject maﬁiﬁhﬁcﬂgn _ -
13. Section 11(4)(a) c& “-,‘t{lé Act, inﬁiprﬁvidnﬁ Eﬁl‘ the promoter shall be

responsible to the Eiﬁtt‘hb a:; Br 1!gm@en:hl.-n,i."tiu:mr sale. Section 11(4)(a) is

'l-u i, -
reproduced as hereunder: . | ~

=
-

B

Section 11 ~ E REGV

(4] The promoterghail A TR "I .

fa) be regpm&b ﬁ;ﬁ*_ﬂ %ﬂ'&m; &rﬁnﬁ:ﬂ:ﬂn‘ﬂ and functions
under the provisions of this Act or-the and regulations made
thereunder or tothe aliotrees qs per the agreement for sale, or to the
association of allottees, as the case may b Aifkcha ¢onveyance of all the
apartments, plats or buildings, as the case may be, to the allottees, or the
commaon areas to the asseciation of nﬂﬂtmeswdrecumpetmmuwa!}a
as the case may be;

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance uf the obligations cast

upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

14. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of

Page 11 0of 22
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b GURUG m and others

obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage,

Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. mm' ﬂ'l"ﬁ' 2021-2022 (1) RCR (Civil), 357
and reiterated in case of M/s 5i aitors Private Limited & other Vs
Union of India & others SLE No. 13005 of 2020 decided on

12.05.2022 wherein it ha/s,beeﬁ' ' as under:
- L
"86. From the scheme | Ac %T aited reference has been
made and taki _ : Ve ;' defineated with the
regulatory au +and adjudica wfmr finally culls out is that

although the ﬁﬁg‘i’mﬁes the dfsﬂgnqqeprﬁrhw ke ‘refund’, ‘interest’

renalty’ and 'com nsation a.conjoint ?'e:m'mg ﬂﬁsecﬂﬂm 18 and 19
clearly mani $. rwh:mi mgsg find af the smount, and interest
on the refund qpug!nt or ing p@m@tﬂf interest for delayed
delivery of pm.mpﬂ'nn;w ﬁeaﬁ;?nd ﬁrtﬂ&ﬁr thereon, it is the regulatary
authority which hat thepe f nxmh; .ud' determine the outcome of
@ complaint. At the ] g‘m &5'to a question of seeking the
refief of ndjudgmg compenscdi erest thereon under Sections 12,
4, IEnndI?tﬁemﬂ’ -. c

determine, kee B3y 1] P e reag Section 71 read with
Section 72 of theAl ticd inde ﬂﬁ‘ ons 12, 14, 18 and 19
ather than compensation as envisag -_f vre to the adjudicating
afficer as pm_ﬂﬂ'*ﬂlqr. i nyr brhw*nw intend to expand the ambit and
scope of the pﬂvﬂq{:dﬁu:tﬁ pfﬂhanq;uqumrgamcer wnder Section
71 and that would be against the mandate of the Act 2016."

Hence, in view of the authoritative proncuncement of the Hon'ble Supreme
Court in the cases mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
refund amount.
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F.

17.

18.

HARE RA Complaint No. 8094 of 2022

Findings on objections raised by the respondent

FI  Objection regarding complainant is in breach of agreement for
non-invocation of arbitration.

The respondent had raised an objection for not invoki ng arbitration
proceedings as per the provisions of flat buyer’'s agreement which contains
provisions regarding initiation of arbitration proceedings in case of breach
of agreement. The following clause has been inco rporated w.r.t arbitration

in the buyer's agreement:

"33 Di

All or any disputes arising out of or teuching upon or in relation to the
terms of this Agreement including the interpretation and validity of the
terms thereofand the respective rights and obligations of the Parties shall
be settled amicably by mutual discussion failing which the same shail be
settled through arbitration. The arbitration shall be governed by the
Arbitration and  Conciliation Act, 1996 or an Yy stotutory
amendments/modifications thereto for the time being in force. The
arbitration proceedings shall be held. at an appropriate location in New
Delhi by a Sofe Arbitrator whe shall be appointed by the Managing
Director of the Seller and whaose decision shall be final and binding upon
the Parties. The Purchaser(s) hereby confirms that he shall have no
ebjection to this appointment of the Sole Arbitrator by the Managing
Hirector of the Seller, even if the person so appointed, as a Sole Arbitrator,
is an employee or advocate of the Seller / Confirming Party or is otherwise
connected to the Seller / Confirming Party and the Purchaser{s) confirms
that notwithstanding such relationship / ‘connection, the FPurchaser(s)
shall have no doubts as to the independence or impartiality of the said
sate Arbitratar, The Courts at New Delhi and Delhi High Court at New
Delhi alone shall have the furisdiction "

The authority is of 'g_ti‘e_‘gpiriiﬁg- Ef'%’ﬂ‘lj jgﬁsﬂgFﬂngnr the authority cannot
be fettered by the existence of an arbitration clause in the buyer's
dgreementas it may be noted that section 79 of the Act bars the jurisdiction
of civil courts about any matter which falls within the purview of this
authoerity, or the Real Estate Appellate Tribunal, Thus, the intention to
render such disputes as non-arbitrable seems to be clear. Also, section 88
of the Act says that the provisions of this Act shall be in addition to and not
in derogation of the provisions of any other law for the time being in force.
Page 13 of 22
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et ey and others

GURUGRAM

Further, the authority puts reliance on catena of judgments of the Hon'ble

Supreme Court, particularly in National Seeds Corporation Limited v. M,
Madhusudhan Reddy & Anr, (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in
addition to and not in derogation of the other laws in force, consequently
the authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause. Therefore, by

applying same analogy the prE.ﬁﬁ;nm nf arbitration clause could not be
construed to take away the juri: i

Further, in Aftab Singh End' nrs:. '|r. Emmlr MGF Land Ltd and ors.,
Consumer case no. 701 uf 2015 decided on 13.07.2017, the National
Consumer Disputes Redreasal Enmmissmn NE‘W Delhi (NCDRC) has held

that the arbitration clause in El%l:ﬁ-ments hemeen the complainants and

L
i o §

builders could not l:lrcurnscribe thE ]urisdictlun of a consumer. The

i '_

relevant paras are re?m[luced he_]uw |

“49. Support to the above view is ui.m I.Ent by Eertiﬂn 79 of the recently enacted
Real Estate (Regulation and Development) Act, 2016 (for short "the Real Estate
Act’), Section 79 of the said Act reads as follows:-

79, Bar of jurisdiction - No civil court shall have jurisdiction to
entertain any suit or proceeding in respect of any matter which the
Autharity or the adjudicating officer or the Appellate Tribunol is
empowerad by or under this Act to determine and no injunction
shall be granted by any court or other authority in respect of any
action taken or to be taken in pursuance of any power conferred by
or under this Act.”
It can thus, be seen that the said provision expressly ousts the furisdiction of the
Civil Court in respect of any matter which the Real Estote Regulatory Autharity,
established under Sub-section 1) of Sectton 20 or the Adjudicating Officer,
appointed under Sub-section (1) of Section 71 or the Reol Estate Appellont
Tribunal establiched under Section 43 of the Real Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the Hon'ble Supreme Court
in A Ayyaswamy (supra), the matters/disputes, which the Authorities under the
Real Estate Act are empowered to decide, are non-arbitrable, notwithstanding
an Arbitration Agreement between the parties to such matters, which, to o

Page 140l 22
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large extent, are similar to the disputes falling for reselution under the
Consumer Act.

56. Consequently, we unhesitatingly refect the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot circumscribe
the jurisdiction of o Consumer Fora, notwithstanding the amendments made to
Section 8 of the Arbitration Act.”

20. While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause
in the builder buyer agreemen:_:,__IJ_::‘iI:._..h_c:-_r;fhle Supreme Court in case titled
as M/s Emaar MGF Land Ltd. ‘I.F.I Aftah Singh in revision petition no.

Do AT
e W,

il Ty

2629-30/2018 in civil appeall no. 2351;-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgment of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme
Court shall be bim:lli:t:é‘ on all courts within the territory of India and
accordingly, the aumpﬂty is bound by the aforesaid view. The relevant

paras are of the judgment passed by the Supreme Court is reproduced
below: 1";.'! - i ‘ F J
N N

'25. This Court in the series of judgments as noticed ubove considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer Protection Act being o special
remedy, despite there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by Consumer Forum
an rejecting the application. There is reason for not Interjecting proceedings
under Consumer Protection Act on the strength an arbitration agregment by
Act, 1996. The remedy under Consumer Protection Act is g remedy provided to
@ consumer when there is a defect fn any goods or services, The complaint
means any allegation in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under the Consumer Protection
Act is confined to complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick remedy has
been provided te the consumer which (s the object ond purpose af the Act os
naticed above,”

21. Therefore, in view of the above judgments and considering the provision
of the Act, the authority is of the view that complainant is well within his
Page 150f 22
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24,

23.

24,

HARERA Complaint No. 8094 of 2022

and others

rights to seek a special remedy available in a beneficial Act such as the
Consumer Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this authority has

the requisite jurisdiction to entertain the present complaint and that the
dispute does not require to be referred to arbitration necessarily.

FIl  Apprehension by the respondent regarding fabrication of the
documents by the complainant-allottee.

The respondent has raised an objection that it has apprehension that the
present complaint is founded on 2\’&\% fabricated, and erroneous grounds,

N A

is perceived as an attempt to b ag

Lthe respondent. 1t is further stated
that the complainant, m,rqﬁlltj’ t,s actlng as an extortionist, seeking to
extract money from /ﬂ'@f)}ﬂﬁhﬁﬂt ﬂ'fm,trgh an urgent and unjustified

complaint. 5- A
The authority uhsér%'es that tlu,- uhi]e&lﬁn raiséd by the respondent are
vague and false as the respondent | hasmuﬁ specified as to what document
is fabricated which i‘s‘ﬁr.l.ﬁcrlatl&n of the #Hnr;[ﬂh[e Housing Policy, 2013.
Further, the respunde”nr hg.; ﬂtllnddﬁ‘ snhﬁhnnate the said allegations
during the course of argumen'tﬁ_-aﬁd Yasfilled to corroborate the same by
placing on record rgqﬂisilp@o%@ Fs‘ 'E?‘le authority is of the view that
only apprehensiun l:annut ge a gﬂ:-um:l for dismissal of complaint and
cannot defeat the. F."r;ds of i LﬁtkE Thu‘.s the objection raised by the
respondent stands rejected.

Findings on the relief sought by the complainant.

G.l Direct the respondent to refund the paid-up amount along-with
interest.

The complainant was allotted a unit bearing no. 1602, in Tower-4 having
carpet area of 571-105 sq. ft. along with balcony with area of 98 sq. ft. in the

project of respondent named "Venetian” at Sector 70, Gurugram under the
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Affordable Housing Policy, 2013 vide allotment letter dated 09.03.2021.

Thereafter, builder buyer agreement was not executed between the

complainant and respondent in respect of the subject unit. As per clause

1(lv) of the policy of 2013, all projects under the said policy shall be

required to be necessarily completed within 4 years from the date of

approval of building plans or grant of environmental clearance, whichever
is later. Thus, the possession of the unit was to be offered within 4 years
from the approval of huildmg ﬂ}an‘s [El'? 02.2020) or from the date of

) -,-,,JFEt] Therefore, the due date of
possession cannot be ascemlﬁéd "ﬁ.s E’&T‘ﬂ;‘:mrd the complainant has paid
an amount of Rs.8,83,785/- I:ﬂt,F_" onde h ‘Dueto failure on the part of the
respondent in nht;{ﬂhg enﬁhmﬁiht [.'Im from the concerned
authority and inqi'dilrgute :le,ta_,y p-n pu.rt of ‘the respondent to start
construction of that: %pw‘iectjn | e#h:rﬁ, I:he tﬂlmplalnanl: has surrendered
the unit/flat vide en l:t‘u:teﬂ 1 11&0}22“

25. As per the clause 5 {ﬂ[h} ; rd;b,l,e Housing Policy, 2013 as
amended by the State Gﬂﬁ&ﬁﬁa}eﬁf"ﬂﬁ’bﬁ*ﬂ’? 2019, the relevant provision
regarding surrender o ﬁlluﬁ@ ft Hie allottee has been laid down
and the same is repm das ﬁnﬁerﬂ < 8

Clause 5(iii) mntme ﬁﬂ_’urﬂahle.ﬁdmlng?uuc}r. 2013

"A waiting list ﬁ.!F'i-I maximum af 25% af the total available number of
Hats available for allotment, may also be prepared during the draw of lots
whao can be offered the allotment in case some of the successful allattess
are not abie to remove the deficiencies in their application within the
prescribed period of 15 days. [On surrender of flat by any successful
allottee, the amount that can be forfeited by the colonizer in addition to
Rs. 25,000/~ shall not exceed the following: -

environment clearance (not @ ] )

L1 1L
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Sr. No. Particulars Amount o be
forfeited
(aa) | In case of surrender of flat before Nil
commencement of project

HARERA Complaint No. 8094 of 2022

(bb) | Upto 1 year from the date of | 1% of the cost of flat
commencement of the project

{cc) | Upto 2 year from the date of | 3% of the cost of flat
commencement of the project

(dd) | After 2 years from the date of | 5% of the cost of flat
commencement of the project

Such flats may be cnnsm'ﬂﬁ%_'_ V. th !- mittee for offer to those
applicants falling in the walting fist However, non-removal of
deficiencies by any successfulsapplicant, shall not be considered as

the walting lfst, he m ; thdrawalard Phe 'n;:e.-:shuu refund the
booking nmﬂr.rnt-ﬂ.@‘.r 30 thjﬁa mtﬁum‘ Imﬂpﬂfnghnny penalty. The
wuaiting list shal 3 mintain pﬁ*.‘nd af éﬂm after which the

booking amount shal be refunde batk to. ghe! waidisted applicants,
without any inte l}ah;suqeqid @p!.ﬁanl:!.iﬁm’ﬁbe refunded back

the booking amuu%;r |!5 s afh dnp ‘Hlﬂ‘ﬂrq'w of lots".
26. Inthe present matter, it Wdar&d by the complainant-

27,

2B.

allottee vide letter da;\ﬂm an failure on the part of the

respondent in o nce and has requested the
respondent to mﬁe&iﬁlﬂw tﬁe entire amount paid by
him along with Intqf:es::.i P }-J

The counsel for the respondent states at hﬂ: that the respondent has no
objection to refund the amount subject to deduction of amount as per
Affordable Housing Policy, 2013.

The authority vide proceedings dated 02.01.2024 has allowed refund as per
clause 5(iii) of the Affordable Housing Policy, 2013 and interest to be paid

from the date of seeking cancellation till realisation of the amount.
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29. However, it has come to the notice of the authority that the respondent has

a0,

31.

failed to obtain environmental clearance from the competent authority till
date. It is pertinent to mention here that as per the clause 5 (iii)(b) of the
Affordable Housing Policy, 2013 as amended by the State Government on
22.07.2015 provides that if the licensee fails to Bet environmental clearance
even one year of holding draw, the licencee is liable to refund the amount
deposited by the applicant along with an interest of 12%, if the allottes so
desires. The relevant pmvlsinnisrgprnﬂu ced below for ready reference:

“The flats in a specific project sh e g ptted in one go within four menths of

the sanction of building plans. In : umber of applications recetved is less
than the number of sanctigned ken?fnuuem can be made in two or more
phases, However, the -‘.h'.‘egwé'a W agm:m gﬂﬁ{n‘uctmn only after receipt of
environmental cleg 1t fwﬂp etént authority.

The licencee ?{; t recefving uhgrfﬁ:_tnummts only once the
environmental clegrance is received. mnhhrg_r‘@m licencee, fail to get

environmental clears
refund i.‘!rq uﬁ:mﬁn tf!ﬂﬂ:ﬂnd by the ﬂpp!n:ant

licencee is liah
alongwith an int  of 129, if the nﬂmm’rdﬂsfm 4

Also, the I‘ES]}DndEHE'{I?S m!;edrpn .?h]srcub_a tj;at.cumplainant allottee is a
wilful defaulter and ha?‘ﬁﬂgﬁtﬂmﬁ%&"ﬁarm&ﬁt of the instalments and has
thus violated provisions of settig }& (7) of the Act. In this regard, the
authority uhsewes :ﬁu?ﬂ ) of the Affordable Housing
Policy, 2013, the licent:ee ﬁ receiving the further installments only
once the enmrnnmen‘l;ﬁi.cléaraqcﬂs‘reﬂémed As/delineated hereinabove,
the respondent has failed to obtain environmental clearance till date, thus,
are not entitled to receive any further payments. Hence, the objection
raised by the respondent is devoid of merits,

Further, as per amendment dated 09.07.2018 in Affordable Group Hosing
Policy, 2013, the rate of interest in case of default shall be as per rule 15 of
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the Haryana Real Estate [Regulation and Development) Rules, 2017, Rule
15 of the rules is reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7} of section 19]

For the purpose of provise to section 12; section 18; and sub-
sections (4) and {7) of section 19, the “interest at the rote
prescribed” shall be the Stote Bank of Indin highest marginal

cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in us 'ﬂ shall be replaced by such
benchmark lending rates wﬁ chtheState Bank of India may fix
from time to time for Fm-:i.rnr,t: iegeneral public,

i Phiskesn ‘:"
The legislature in its wis Minﬁsuﬁn}’di‘mtﬂ legislation under the rule

15 of the rules has d Ltmsi rate of interest. The rate of
interest so detenninq@‘hjr the IEﬁﬁaMre is reasonable and if the said rule

is followed to awafdf;l-é ml:eremirwﬂl ensure urﬂﬁ::rm practice in all the

i
|

cases.

Thus, the cumplm:¥ :hfqtlaee% B!l

deposited along with *

Eéid ;ﬁlimi of the entire amount

prescribed rate as per aforesaid
provisions laid down underM&Hhusing Folicy, 2013.

Hence, the responde R ? to ﬁefund the entire paid-up
amount as per clause 5{iii) uf ¢ of Affordable Housing Policy, 2013 as
amended by the Sh@ﬁuuerﬁm;uﬁ_ on 22.07.2015, along with prescribed

rate of interest i.e,, @10.85% p.a. (the State Bank of India highest marginal
cost of lending rate (MCLR) applicable as on date +2%) as prescribed under

r:. ——1

rule 15 of the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual realization of the amount
within the timelines provided in rule 16 of the Haryana Rules 2017 ibid.
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Gl Direct the respondent to pay to the complainant compensation
to the tune of Rs.2,00,000/- for causing mental agony by not
refunding the amount paid by the complainant

The complainant is also seeki ng relief w.r.t. compensation, Hon'ble Supreme

Court of India in civil appeal nos. 6745-6749 of 2021 titled as M/s Newtech
Promoters and Developers Pvt. Ltd. Vs, State of UP & Ors. (supra) has held
that an allottee is entitled to claim tompensation & litigation charges under
sections 12,14,18 and section 19 which is to be decided by the adjudicating
officer as per section 71 and:gﬁmmm of compensation & litigation
expense shall be adjudged h}rq!j idic

the factors mentioned in sgﬁfﬁ'ﬁ /
jurisdiction to deal m{r.h,%lj’ef i ] I'respect of compensation & legal
expenses, ThEl'EfﬂI}ﬁ;_‘j::f-.'hE- cﬁrﬁ?hﬂﬁﬁt l‘ﬂ ii&vised to approach the
adjudicating nFﬁr:aii T-::r seeling the'relief of compensation under the
provisions of the Acts-. ' |

Directions of the aﬁlﬁﬁqtg -

Hence, the authuﬂty."lfgfgﬁj?f:pﬁggggﬁﬂﬁinﬂﬂf and issue the following
directions under section 3?&@&%@&% re compliance of obligations
casted upon the prcﬂzeng . ,' qrgm entrusted to the authority
under section 34(f)of the Act: .~ » =«

I. The respnnderﬂ:isﬂir#étqﬂ tci{gfﬁnﬂﬁiaentjre paid-up amount as per
clause 5{iii)(b) of the ﬂﬁnrd-ahle.l-.luusing Fnii:y. 2013 as amended by
the State Government on 22.07.2015, along with prescribed rate of
interest i.e., @10.85% p.a. as prescribed under rule 15 of the Rules,

2017 from the date of each payment till the actual realization of the

dicating officer having due regard to

. -. E"ﬂ.ﬂ! udicating officer has exclusive

amount.
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ii. A period of 90 days is given to the respondent to comply with the
directions given in this order failing which legal consequences would
follow.

iii. The respondent is further directed not to create any third-party rights
against the subject unit before the full realization of paid-up amount
along with interest thereon to the complainant(s), and even if any
transfer is initiated with respect to subject unit, the receivable shall
be first utilized for cleari ng,ﬁjéﬁépfalluttee-mm plainant(s),

37. This decision shall mutatis mua@@ip;ply to cases mentioned in para 3 of

this order wherein details___nffp'sfiézﬁﬁfﬁﬁquqt is mentioned in each of the

complaints, /. f‘"..s, .‘L.llil:é &<, |

38. The complaints stargd/:gi};pﬂse& hﬁl‘; =W

39. Files be consigned Ifu"if'égfistry. S
= &
A | 1 ™ ‘

l'l_'"'r;,'ﬁ_ 1 | i V2
RS LSS,
'E reGVY 7 Vilay Kumar Goyal)
' Member
HARER
L | B\ 8 o N
(Arun )

B -ﬁhaiﬁm =3 .
1R vl
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 20.02.2024
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