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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no.

323/2023

Date of filing complaint:

02.02.2023

First date of hearing:

02.08.2023

Date of decision

21.02.2024

Rohin Arora
Resident of: M-193, Park Tm, PLF

Park Place, Golf Course] Phase V,
Sector 54, Gurugram. oy

Complainant

M/s Vatika Ltd . JRENCN

Regd. nfﬂ:a&,:@ t no: AHTIZ IN:{T\,{EW

Centre Gro oor, Block A, Sector 83,

Vatika Indiﬁ | Gurﬁg@nmzam;, 1 Respondent
CORAM: 1]
Shri Ashok Sangwan,_ Member
APPEARANCE: i #]
Mr. Vinay Yada ocate Complainant
Ms. Ankur Eerrmf' Respondent |

The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities, and functions under the provisions of

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A.  Unitand project-related details

2,

The particulars of the project, the details of sale conside ration, the

amount paid by the complainants, the date of proposed handing

over of the possession, and ﬂmd{:ia}* period, if any, have been
detailed in the following tabu _ - form

Sr.No.|  Particulars
ol
1. Name ;3_:
project | =/
2, Project area.
w\ﬁ
3. Nature * the
project N
4, DTCP H}a RZFW 14.06. Eﬂﬂﬂ Valid
and validity
5. Name of licensee - ﬁhﬂdflhdhﬁriﬁ'
6. RERA Registered, | Not registered
not registered
7s Unit no. COM-012-Tower-E-3-330
(Page no. 47 of complaint)
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8.

Unit
admeasuring

area

500 Sq. Ft.

Date of execution
of BBA

10.04.2010

(Page no. 20 of complaint)

10.

Possession clause

._ Jvdeveloper  will  complete  the |
ction of the said complex within 3

gars from the date of execution of this
I.\‘

LrER
o

clause 3 of the
dated |
2 Authority finds the ||
n of schedule of

construction as| |

ement

11.

Due

possession

10.04.2013

12.

Assured return

Annexure A to agreement dated
10.04.2010

v
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The unit has been allotted to you with an
assured monthly return of Rs65/- per
sq.ft. However, during the course of
construction till such time the bullding in
which your unit is situated is ready for
possession you will be paid an additional
return of Re.13/- per sq. ft Therefore, your
return payable to you shall be as follows:

um forms an inl:egrnl part of
r Agreement dated 10,/04,/10.

‘The f't* developer shall be to
leas mighbf which your flat is
.p . ,"1 per sgiit. In the eventuality
M return being higher or lower
than Rs.65/- per sq.ft. the following would

be applicable.

1. Ifthe rental is less then Rs 65/- per sq.ft.
then you shall be refunded Rs 120/ per
5q.ft. for every Rs.1/- by which achieved
rental is less then Rs.65/- per sq.ft.
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2. If the achieved rental is higher than
Rs.65/- per sq.ft. than 50% of the
increased rental shall accrue to you free

of any additional sale consideration.

However, you will be requested to pay
additional sale consideration @ Rs
120/- sq.It. for every rupee of additional
rental achieved in the case of balance

{ bty o o
ned in the said Agreement

é{wf Mﬂ*ﬂ of the accounts of

the Allottee, any amount due and payable to
the Allottee/Allottees by the Developer,
including amounts payable under Annexure
A’ fto the Letter dated 12- Apr 2010)
through which the payments payable under
Clause 2 (Sale Consideration) were
amended and Clause 32 (Leasing
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Arrangement] upto 30% fune 2019, shall be | |
settled and payable at the time of leasing of |
the Unit or within ninety from the date of
execution of the present Addendum
Agreement whichever is earlier,

13. Basic sale | Rs. 20,00,000/-

consideration (Page no. 23 of complaint)

14. Amount paid by fgﬁfiﬁﬁ,ﬂﬂw—

the complainants Lbags o . 23 of complaint)

15.

16.

17. i
suspen |
assured |

P i Y I 1 ":; l I
GURUGRAN |
Facts of the complaint:

The respondent had advertised widely that their upcoming Vatika
Trade Centre project, Gurgaon, Haryana was a state-of-the-art
project being one of its kind with all modern amenities and
facilities,
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The officials and brokers employed by the respondent made

lucrative representations to the complainant and assured him that
buying a unit in the project would be a good return on investment.
Their agents further assured the complainant that they would get
assured return till the possession is handed over to the
complainant.

On the basis of these representations, on 12.03.2010 the

complainant filled a pre- primad #@pll{:aﬁun form and paid the
4 g T

booking amount of Rs. 2,00, U00/-and t yooked a commercial unit ad
measuring 500 sq.ft. area @ J-i i -.
Accordingly, a builder hquﬂ"mnt dated 10.04.2010 was
executed between the cum]:ﬂﬂw and' ﬂ:ﬂ respondent which
specified the ten{ﬂuﬂ mndmunsﬂfthe hﬂhhn and allotment of

unit of the cun'q:nfuin,ant. Sum& of the i:hu?a]s in the buyer's
agreement, that \'{il: 't{:\‘rh}plginant wr—.g  madé to sign by the

respondent, were %@W iﬁ’w complainant had to

sign already prepared ﬂocumentsl Eﬁh'th’at some of the clauses

contained therein wm-e tﬁall? Imr$mmhge am:l were in favour of
LI

the respondent mﬂy

An addendum to the aﬂ:‘éem&ill: dRHEd 10.04.2010 was also

executed between the respuﬁdent and the complainant which

il- .

specified that the respondent was liable to pay monthly assured
returns to the complainant, calculated @Rs. 78/- per sqft, per
month till the completion of the building and would then be liable
to pay monthly assured returns calculated @ Rs. 65.00/- per sq.ft.

per month to the complainant post completion of the building.
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As per the terms contained in clause 2 of the buyer's agreement, the
respondent had promised to handover the possession of the said
unit within a period of three years from the date of execution of the
agreement,

The respondent unilaterally issued letter dated 17 September
2013 to the complainant changing the location of the project where
the unit of the complainant was booked. The complainant was
subsequently and unilaterally aﬂnﬁbdunit no. 330 in block E of the
project "Vatika Inxt City Centre 1o I ':_q:l at Sector 83, Gurgaon. The
complainant has pmd th 1 ﬁ':" meunt of sales consideration
' of the builder buyer

f

agreement. - R A\

That the respuncia;lt_ﬂn complete ﬁ;ﬁancEgﬁf.me builder buyer
agreement stuppevzl';plying the assured return to the complainant
from October 2018 onwards even thuu;h the construction of the
said project was nnﬁn\o&pm r,bpnmxsinn was not handed

e RE

over to the cumplainant. ~ :_ - IR

That when the ¢ ondent company
to know about Emrrz the respondent
maliciously appruachad tita m¢p!:jpant Ml:lrﬂru offer to clear the
arrears of assured returns on the condition that the complainant
would execute an addendum agreement whereby the complainant
will have to forego any and all rights accrued in its favour as per
clause 32 of the BBA. Furthermore, additional obligations were
imposed on the complainant if the unit had to be leased.

The complainant was coerced into signing the said addendum

dated 12.12.2019 on the condition of payment of arrears of assured
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returns and on the misinformation that the building had received a
completion/occupation certificate from the competent authority
and had no option to modify the said agreement,

That the respondent has not offered the possession of the unit to
the complainant and has further stopped responding to his
communications and has failed to apprise him regarding the true
and correct status of the project and where his unit is located. The
respondent further refused te pay the monthly assured
return/minimum guaranteedqﬁtﬂ:sﬁe complainant.

Relief sought by the mmphinﬁiﬁ?

The complainants haﬁgsuuﬁ:ff&éﬂqmdngﬂhef[s]

L. That the a gﬁqam dated Tﬂz zm-_? ‘bedeclared null and

void. ™ , - '.I"b-.Hi' | i ....1 |

ii. Direct the r ent to na}r the ’cumphﬁlant the monthly
assured returns:. U | | |L~

N\ g,

iii. Directthe respunﬂeﬁtﬁpqﬂnﬁ&;ﬂﬁt prevailing rate on the
amount paid by the complainant.

iv. Direct the r%pénﬂeﬁt to h&eﬁuﬂb ﬁl&mmuﬁance deed of the
unit in cumplalnntxt‘sjmrm-

Reply by the respondent.

The present complaint is not maintainable nor tenable in the eyes
of law. The complainant has misdirected himself in filing the above
captioned complaint before this Ld. Authority as the reliefs being
claimed by the complainant cannot be said to fall within the realm
of jurisdiction of this Ld. Authority.
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Upon the enactment of the Banning of Unregulated Deposit
Schemes Act, 2019, the 'Assured return’ and/or any "Committed
returns® on such kind of schemes have been banned. The
respondent company in view of the provisions of BUDS Act cannot
run, operate, continue an assured return scheme. The implications
of enactment of BUDS Act read with the Companies Act, 2013 and
Companies (Acceptance of Deposits) Rules, 2014, resulted in
making the assured return/ cqmﬁ:ed;etum and similar schemes

as unregulated schemes as beingw ; n the definition of “Deposit”,
WY
That as per section 3 of the BUD_S Act, aII unregulated deposit

scheme has been ;ﬁ'h:ﬂfy m‘ﬁ m d@oslr takers such as

builders, cannot, dirﬂﬂﬂ? or mﬂ]rﬁ:ﬂy promote, operate, issue any

advertisements solicifing participation or enrglment in; or accept
deposit. Thus, th:\‘; %@mE of tl":ie BUDE Act, rﬂrakas the assured
return schemes .hl‘:' J,}ug Ihl.ﬁh:lﬁ's an;y gmmuter illegal and
punishable under lm-ih- ) -»..u, -

M“* RE G\ ﬂ""’
Further as per the kmﬂﬁ??l?ﬁthﬁhfé’ﬁﬂmd of India Act, 1992 the

collective invesﬁr&n@%lé% %ﬂ H ‘Section 11 AA can

only be run and operated by a ng:.ster-ad Persnn; company. Hence,
the assured return scheme of the respondent company has become
illegal by the operation of law and the respondent company cannot
be made to run a scheme which has become infructuous by law.
Thus, the present complaint deserves to be dismissed, without
wasting precious time of this Hon'ble Authority.
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Jurisdiction of the authority:

The plea of the respondent regarding the rejection of the complaint
on the grounds of jurisdiction stands rejected. The autharity
observes that it has territorial as well as subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Flannlngneipartment. the jurisdiction of Real

Estate Regulatory Autho ram shall be the entire

Gurugram District for all” ‘with offices situated in

Gurugram. In the predetit cﬁﬁ’ﬁ;}ﬂ in_question is situated
within the piann@@a u‘l"ﬁw-am hﬁ:h:t Therefore, this
authority has mmmte territorial Jurisdiction to deal with the
present mmplairﬁ. '

E. Il Subject mal[::fr ]'qrisdl;lian
Section 11(4)(a) of Hl.l!uﬂg;t iﬁl&pﬁﬁﬂﬂﬁ that the promoter shall
be responsible to the allottee as per. Hiﬂagmement for sale. Section

11(4)(a) is reproda , nder: 3 A
Section ll[‘]-][ﬂ]ﬂ‘ 9 ﬂﬂ?ﬂ H_\ -

Be responsiblef for. all obligations, mgmhftﬁw and functions
under the provisions ‘of this Act or-the: and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of ail
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34{(} of the Act provides to ensure complionce with the obligations
cast upon the promoters, the allottees, and the real estate agents
under this Act and the rules and regulations made thereunder.

—ﬂ‘?--
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30, given the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

Findings on relief sought by the complainants.

F.I That the addendum dated 12.12.2019 be declared null and void.

21.

22.

23.

The complainant contends that the addendum agreement dated
12.12.2019 be declared null aﬂé!»ﬁjdas the same is one-sided and

_.|'

l-' _ﬂ' |

arbitrary.
On perusal of the said 'addéhﬂﬁi:: agmmment'dated 12.12.2019, the
Authority is of tha v'l‘-ew thal.‘ﬁu said HETEEI&EHI is duly stamped
and signed by th¢ éﬂﬁplajnang fgrthhrnntﬁdﬁg material has been
brought on recﬂrﬁ §1iﬁ suﬁedl‘s any meﬁﬂoﬁ ar foul play.
The addendum agi!;e‘lnﬁrpnmaﬂly aimedatchan ging three terms
of the original huyer'a agmn_ﬁﬁgmd”fﬂﬂlﬂﬂlﬂ viz. payment of
assured return, leasing- mﬁﬁtﬁhﬂ: and the schedule of
possession. On perusal of said dgreement and the terms contained
therein, the Authority is of the view that while part of the said
agreement is legal and valid (Payment of assured return and
Leasing arrangemeﬁt],.mere is some aspect of the agreement that
is arbitrary and creates ambiguity (Deletion of clause of schedule of
possession/completion of construction), and therefore invalid.
Accordingly, the Authority determines the treatment of said issues
as follows:
a) Payment of Assured return and leasing arrangement:
Clause 3 of the addendum agreement dated 12.12.2019 deleted
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clause 2 of the original buyer’s agreement dated 10.04.2010
whereby the complainant was promised assured return, Clause

Z of the buyer's agreement dated 10.04.2010 is reproduced
below:

"2, The Developer will complete the construction of the said
complex within three {3) years from the dace of execution of
this agreement. Further, the Allottee has paid full sale
consideration on signing of this agreement, the Develaper
further undertakes to make payment as per Annexure A per sq
ftof super area per month by way of committed return for the
period of construction, which the Allottee duly accepts. In the
event of a time overrun in completion of the said complex the
Developer shall continue to pay to the Allolles the within
mentioned assured return until the unit is offered by the

Developer for possesstont | |1 ",
Clause 3 of thﬂ"% T . dated 12.12.2019 is

& g
reproduced b o

-|.
[

3. Weef 1st July 2019, Clause 2 (Sale Consid eration) of the said
Agreement stands amended as below:

The last paragraph of Clause 2 (Sale Consideration) ‘The
Developer will complete ... .until the Unit is offered by the Developer for
possession”and the Annexure 'A’ to the Letter dated 12- Apr 2010
amending the Clause 2 (Sale Consideration) of the Builder
Buyer Agreement stand deleted.

w ] th dent’s liabi

hile the sal*dgus e ki n .?i:E liability to pay
assured returms, s /2 of the addendum
agreement provided the nmv"gm‘:mg_gmenr for payment of

assured return. Said clause is repﬁduhed below:

“2. Notwithstanding anything to the contrary contained in the
said Agreement and upon reconciliation of the accounts of the
Allottee, any amount due and payable to the Allottee/Allottees
by the Developer, including amounts payable under Annexure
A’ (to the Letter dated 12- Apr 2010) through which the
payments payable under Clause 2 (Sale Consideration) were
amended and Clause 32 (Leasing Arrangement) upto 30 June
20189, shall be settled and payable at the time of leasing of the
Unit or within ninety from the date of execution of the present
Addendum Agreement whichever is earlier,
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As per the aforesaid clauses, the annexure A to the buyer’s
agreement dated 10.04.2010 was deleted and was replaced by
clause 2 and 4 of the addendum agreement dated 12.12.2019,
and since the said agreement was duly signed and stamped, the
Authority finds this new arrangement to be valid. Furthermore,
as per the new arrangement, the respondent was to pay assured
returns only up to 30.06.2019, and the same was payable at the
time of leasing of the unitior within ninety from the date of
execution of the presenl‘:' Jddendu

earlier,

b) Deletion of I:Iau;é:qiﬂ
construction by clause m&:‘u&h agreement:

The clause 3 %ddemiy\m d clause 2 of the
buyer's agreeﬁuntdatad lﬂ 04. Zﬂ lﬂranute}y and since the said
clause 2 mnmhmd schedule for ﬁurﬂplél:lﬁh-'uf construction of
unit, the complainant is left in a’n abyss with no date for
possession. Clause 3'of nddﬂdum ﬁgreement is reproduced
e EIADRDE

3. Weflst ]ul_{uI 2019, Clause 2 (Sale Ennsideraﬂ::-n} of the said
Agreement stands amended as below: _

The last paragraph of Clause 2 (Sale Consideration) “The
Developer will complete _....... luntil the Unit is offered by the Developer for
possession”and the Annexure "A' to the Letter dated 12- Apr 2010
amending the Clause 2 (Sale Consideration) of the Builder

Buyer Agreement stand deleted.
The drafting of this clause and incorporation of such conditions

are not only vague and uncertain but heavily loaded in favour of
the promoter and against the allottee. The incorporation of such

clause in the agreement by the promoter is just to evade the
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liability towards timely delivery of subject unit and to deprive
the allottee of his right accruing after delay in possession. This
is just to comment as to how the builder has misused his
dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on
the dotted lines,

The arrangement regarding schedule of possession which the
clause 3 of addendum ag:_'Weeks to create is extremely
arbitrary and results in asi ) yﬁhiwiw Furthermore, while
the respondent deleted-the schedule of possession, it failed to
mention any new an*nngem for. pussession/construction of
subject unit. There!'ure reiﬁnguh dm:trtnn of severability, it is
the view of thts humurlg; that' elause 3. of the addendum
agreement is m%r partly valid so far as it creates new
arrangement fﬁr‘pitrtgantuf assured Fgm‘a‘.s and leasing, and

the portion of t%iﬁww ._F’ delete the schedule

of possession is invalid,

F.Il The common issues Hﬂla‘w to ’gsstmed return, delay

A

24,

possession chalﬂemaﬁd eﬂéﬁtﬁn of conveyance deeds are
addressed l:oget]ler
Assured return

The complainant is seeking unpaid assured returns on monthly
basis as per Annexure A of the agreement dated 10.04.2010 at the
rates mentioned therein. It is pleaded that the respondent has not
complied with the terms and conditions of the agreement. Though

for some time, the amount of assured returns was paid but later on,
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the respondent refused to pay the same by taking a plea that the
same is not payable in view of enactment of the Banning of
Unregulated Deposit Schemes Act, 2019 (hereinafter referred to as
the Act of 2019), The authority has rejected the aforesaid
objections raised by the respondent in CR/8001/2022 titled as
Gaurav Kaushik and anr. Vs. Vatika Ltd. wherein the authority

has held that when payment of assured returns is part and parcel

of builder buyer's agreemenb{mbe there is a clause in that

not create a bar for ;Sa}uhent aﬁamﬂﬁl retumi even after coming
into operation as the payments made in this fagrd are protected
as per section 2(4) [h[ i) ofthe Act of 2019. Thus, the plea advanced
by the respundeﬂ.t ‘.Is ‘not sustainable in view of the aforesaid

reasoning and case éh;allabm(g &
The money was taken h}r ﬂie&aﬂ.ﬁpcs Hepuslt in advance against

allotment of imﬂ ﬁpﬂ%essinn was to be
offered within a ¢ I“ﬁ od. However ew of taking sale
consideration h],r way nlf rﬂﬁa}n&, the: I;ﬁu!ldn;* promised certain
amount by way of assured returns for a certain period. So, on its
failure to fulfil that commitment, the allottee has ari ght to approach

the authority for redressal of her grievances by way of filing a

complaint.

The builder is liable to pay that amount as agreed upon and can't
take a plea that it is not liable to pay the amount of assured return.
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Moreover, an agreement defines the builder /buyer relationship. So,

it can be said that the agreement for assured returns between the
promoter and allotee arises out of the same relationship and is

marked by the original agreement for sale.

Itis not disputed that the respondent is a real estate developer, and
it had not obtained registration under the Act of 2016 for the
project in question. However, the project in which the advance has
been received by the develﬂp? _fyﬂm the allottee is an ongoing
project as per section 3(1) of%ﬂﬁ,ﬂflﬂl& and, the same would
fall within the jurisdlfl;i,nﬁ of t‘he mﬁhuﬁq’ for giving the desired
relief to the compl hﬂirfﬁ %.. p&pal proceedings. So,

the amount paid jbmﬂu/mmﬁtrﬁﬁ' to ﬂihl‘lﬂ.l'ﬁ;ier is a regulated
deposit accepted EIIY the latter; from the former against the

immaovable prupﬂ'& to be: h‘ansfﬁ“md ta tl"l'sufailnftee later on.

However, it has heﬁn brm@h: on’ remr@ﬁn#az{ already discussed
above that both parties entered intﬂ an addendum agreement

whereby the payment of assured returns was limited up il
30.06.2019 only. =~ b ;.Eh -:I‘i; i x

Delay possession lﬂmlw

In the present com plalnt. the mmplamant intends to continue with
the project and is seeking possession of the subject unit and delay
possession charges as provided under the provisions of section
18(1) of the Act which reads as under:

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plot, or building, —

P ET S RS F e e
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Provided that where an allottee does not intend to
withdraw from the project, he shell be paid, by the
pramaoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

30. A builder buyer agreement dated 10.04.2010 was executed
between the parties. The due date is calculated as per clause 2 of
the said agreement. As per clause 2, the flat was to be completed
within a period of 3 years from the execution of the said agreement.
The said clause is rep rudu::e:l’ Wr&;}md uced below:

“iv. “The duue.l'ﬂper '
the said complex. within 3
execution of this agreement”,

31. Admissibility of dﬂh&"pnﬂiﬁﬂmm prescribed rate of
interest: The cumpbamant is i!'&l‘:‘lttng dela;r _possession charges.
Proviso to Ee::timt.,lq provides. that wrerq an allottee does not
intend to withd ur ﬂ'om th@ ]:ﬁ*u] |h& shall be paid, by the
promaoter, ml:erestﬁr.qﬁg nmnlh akd tﬂlﬂle handing over of

plete the construction of
e _,i'i'nm the date of

possession, at such i}h.iq_ N ‘_ € ved and it has been
prescribed under rule IEWE 15 has been reproduced
as under: 2 A 1? i_; h_._h A

“Rule 15. Prwﬁhad mmqr ln!aﬂ&s#-— [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7] of section 19]

For the purpase of proviso to section 12: section 18:
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shail be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for
lending to the general public.”
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The legislature in its wisdom in the subordinate legislation under
the rule 15 of the rules has determined the prescribed rate of
interest. Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 21.02.2024 is B.85%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% ie.,
10.85%.

The definition of term ‘intey
the Act provides that the ra e
allottee by the promoterd

of interest which th :

case of default. T , ,:;?ngant!i_ -tio

Tzaj 'i‘rl’w'ﬁt mﬂ#ﬂﬂmmﬂn .‘ntekegtmyubfe by
the pramoter or the allottee, nnflms; miay be.

Explanation. —Far the purpose of thisclause—

the ra mﬂgag; chargeuble from theallottee by the

promoter; in case of default, shall'be equal to the rate

nfmtarmwh?:;ﬂ ) ﬁhﬁnb!ﬂn pay the

allottee, in casé qull =

the interest pﬂjﬂﬂbﬁ mﬂﬁm"ﬂﬁ}mnw to the allottee

shall ater received the
amoun  dgte mount or
part t. dfiinded, and the

interest payable b :fl p,tmmu ta the promoter shall
be from thig'date the allgttee defaules in payment to the

promater till the date it is paid;”
On consideration of documents available on record and

submissions made by the complainant and the respondent, the
authority is satisfied that the respondent is in contravention of the
provisions of the Act. The agreement executed between the parties
on 10.042010, the possession of the subject unit was to be
delivered within stipulated time i.e., 10.04.2013.
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However now, the proposition before it is as to whether the allottee
who is getting/entitled for assured return even after expiry of due
date of possession, can claim both the assured return as well as

delayed possession charges?

To answer the above proposition, it is worthwhile to consider that
the assured return is payable to the allottees on account of
provisions in the BBA or an addeqdum to the BBA. The assured
return in this case is payahia aﬁ%&r “clause 2 of the addendum
agreement dated 12.12. Eﬂlﬂ”"l'rlé?a“tﬁa;which assured return has
been committed b;.r l;h&ﬁrgméﬂmﬂ?&f per sq. ft. of the super
area per month ['I;fl,!,ﬂ'l.ré mmpfﬁon ﬂl" the hpiliﬂng] and at Rs. 65/-
per sq. ft. (After letion” #fﬂle huﬂdm@ gl}lch is more than

IET?EHL' @mﬁmﬁa Ef we compare this
assured return with dﬁlajted Pﬂ'&sﬁ 'E'Eafges payable under
proviso to section IB[I} af ﬂl&#’mh 211%6 the assured return is
much better ie., assured I;:Egﬁr# in E&is case is payable at
Rs. 39,000/- per month (Till cump1ehun of building) whereas the
delayed pussesslun;hargﬂsiraﬁayaﬁh‘nﬁp%ﬂﬂhmmly Rs.18,083/-

reasonable in

per month. It has been the view of this Authority that the
complainant shall be paid either assured return or delay possession
charges whichever is higher without prejudice to any other remedy
including compensation. However, it is important to note that the

assured return is to be paid only till 30.06.2019 due to the new
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arrangement created by the addendum agreement dated
12.12.2019. By way of assured return, the promoter had initially
assured the allottee that he would be entitled for this specific

amount. But since the arrangement changed, the complainant shall

not be eligible for assured return post 30.06.2019.

Since the promoter is still using complainant's money and would

stop payment of assured

i, iomplainant would have no

interests of the allottees, it
is the view of this Aﬁbﬂlmﬂihg{h&;wlainant shall be paid
assured return ﬁllﬂﬂtﬂ&iﬂtﬂ@n&#&réﬂf&r he shall eligible for
delay possession ;ﬁar_ges at ﬂu; prescribed rates.

On consideratio % i;f?]cimqmm avﬁllayle.um] the record and

submissions made’ es, the ant has sought the
amount of unpaid am er the terms of BBA

along with interest on sith- assured return. Since the
creation of new hﬁ]gﬂ& ﬁﬁ ?@emﬁm agreement, the
complainant is not eligi ble | for assured return post 30.06.2019. The
BUDS Act of 2019 dees not creaté a bar for payment of assured
returns even after coming into operation and the payments made
in this regard are protected as per section 2(4)(iii) of the above-
mentioned Act.

In the present complaint, admittedly, the OC/CC for that block
wherein the subject unit is situated has not been received by the
promoter till this date. The authority is of the view that the
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construction cannot be deemed to complete until the 0C/CC is
obtained from the concerned authority by the respondent
promoter for the said project. Therefore, considering the facts of
the present case, the respondent is directed to pay the amount of
assured return at the agreed rate as per the terms of the clause 2 of

the addendum agreement.

The respondent is directed to pa}.r the outstanding accrued assured

_ ___-339.-5]5.2{!19 at the agreed rate
after deducting the amount of’; return already paid within

return amount along with i

90 days from the da ',u;der“aqd after adjustment of
1 t-_#: ,i_'.':'.._ f ; "‘H..
outstanding dues, i 4 ﬂﬁ:.' ot t and failing which
that amount woul e:f:a}rahr"vﬁﬁ'iuter ’ﬂ&,ﬂ 85% p.a. till the
date of actual ﬁlﬁtﬁnn Post faq ﬁﬂ,Zﬂ "tﬁe respondent is
directed to pay mférhst to the rﬂplﬂnaﬁt a@lnst the paid-up
amount at the prescribed rate of 10.85% p.a. for every month of a
delay from the due d’aﬂg iﬂ'gm i€, 10,04.2013 till the offer

of possession plus two mmw EEctu:m 18(1) of the Act of

2016 read with n?% ﬂem » N
i- Wi A

Direct the resmm:lpntrtp eﬁ,muﬁa tl;ae utl;e documents in
complainant's favour,

Section 17 (1) of the Act deals with duties of promoter to get the

conveyance deed executed and the same is reproduced below:

“17. Transfer of title. -

(1). The promoter shall execute a registered conveyance deed in
favour of the allottee along with the undivided
proportionate title in the common areas to the association
af the allottees or the competent autharity, as the case may
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be, and hand over the physical possession of the plot,
apartment of building, as the case may be. to the allottees
and the commaon areas to the association of the allottees or
the competent authority, as the case may be, in a real estate
project, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided
under the local laws:

Provided that, in the absence of any local law, conveyance
deed in favour of the allotter or the associotion of the
allottees or the competent authority, as the case may be,
under this section shall be carried out by the promoter
within three months from date of Issue of OCCUPUNCY
certificate.”

42. The authority observes that mﬁﬁ:eﬂ of the project where the
subject unit is sltuatﬁw: qu ﬁgg ﬂtillt:iél.i_ﬂﬁd by the respondent
promoter till dateﬁ.g’gﬂi::-"rgﬂ“ daE': ‘_” nqﬁﬁffnce deed cannot be

executed in resp?tﬁ'-ﬁ?’ the si:&?bi’.‘t‘ l.};n\:it. ho FCI__ ir, the respondent
promoter is cﬂrérg_rimﬂr'ﬁ_ d e lly 11""& to execute the
conveyance dei-qg "‘\pppn rec i_ph! p’f the occupation
cartiﬁcare,’cumplaﬁq:i:;ﬁﬁ@lte{ _' ﬁé__.(pi‘pi:etentauthnrity, In
view of above, the msﬁbﬁﬁ‘em J ¢ 'ecunveyan:e deed of
the allotted unit within 3 muqﬁﬁ_&'ﬁﬁjﬁ the date of receipt of the OC
from the concerned '-Iu_thiﬂﬁpﬁl’_p?ment of requisite stamp
duty by the complainant as per norms of the state government.

H. Directions issued by the Authority:

43. Hence, the Authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance with obligations cast upon the promoter as per the
functions entrusted to the Authority under section 34(f) of the Act of
2016;
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The respondent is directed to handover constructive
possession of the unit on obtaining the occupation certificate.
The respondent is directed to pay the amount of assured
return at the agreed rate as per clause 2 of the addendum
agreement. The amount of Assured return already paid i.e.
Rs.39,20,800/- by the respondent to the complainant shall be
deducted before paying the residual Assured return.
The respondent is direc ..-. tﬁ pay the outstanding accrued
assured return amnunﬁ, of interest till date at the
90-days from the date of this order after
adjustment of Qatsl:iﬁﬁi ! .. my: from the complainant
and failing which that am-wﬁulﬂ'he;payable with interest
@ 8.85% p.a. till the date of actiial realization.

Post Eﬂ.ﬂﬁ.@i‘ﬁﬁ_lr:lw respo lﬂent isiﬁlfaﬁed‘ to pay interest to
the cumplainé{ﬂq. in t![he 'alﬂ };‘rng'untat the prescribed
rate of 10.85% p.a - ngf'a delay from the due
date of possession -nlﬁ_ﬁl&o‘f 3 till the date offer of
possession mvu #,pe#wupﬁ 18(1) of the Act of
2016 read with mfe of t e”f{u’;_gﬁ. -

The arrears of such ﬁftﬁ'ﬂit Etc:!rrue:f ﬂ'nm,?.ﬂ 06.2019 till the
date of order by the Authority shall be paid by the promoter
to the allottees within a period of 90 days from the date of this
order and interest for every month of delay shall be paid by

the promoter to the allottee before 10% of the subsequent
month as per rule 16(2) of the rules;
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VL. The respondent shall execute the conveyance deed of the
allotted unit within the 3 months from the date of receipt of
the OC from the concerned authority upon payment of
requisite stamp duty as per norms of the state government,

VIL. The respondent shall not charge anything from the
complainant which is not the part of the builder buyer

agreement.
44, Complaint stands disposed uf hattis
"':'?;*2, '
45. File be consigned to the Regi 20

Haryana Ilea;l Eﬂ.ﬁtﬂ Rﬁgﬂntﬂry !!-ﬂlhﬂl'lty, Gurugram
!WMﬂummn

Eﬁrail % %
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