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The present .complaint has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities, and functions under the provisions of the Act or
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the rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se,

A.  Unit and project-related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, the date of proposed handing

over of the possession, and the delay period, If any, have been

detailed in the following tabular form:

Sr. No. Particulars Details

1. Name of me

Patk Flower Valley, Sector

project / '___5_ j'l.#ﬁ,ﬁfhna,ﬁumgram

2. Project Acres
- —
.I:‘__ ' i o
3. Nature ' “of th ted to
project | '

4 | DTCP :ic‘m‘ o.| |

buyer’s agreement

6 RERA Register-g

not regigemd
2 ==
/i Unit no, Eﬂ}.,:]‘qwer]’ 5" Floor

ZU ..(Pagam .l’ﬂh!cumplaint]

8. Unit area | 1590 sq. ft.

admeasuring (Page no. 19 of complaint]
9. Date of execution | 25.07.2017

of apartment

(page no. 18 of complaint)

10. Agreement to sell | 09.04.02022
between the
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complainants and | (page no. 41 of reply)
purchasers

11. No objection | 16.05.2022
certificate from the
respondent to
complainants for
transfer of their
unit.

(Page no. 50 of complaint)

12; Transfer fee paid R:',,_j;{Eﬂ 228/-
to respondent hyk:.
the complainants '} 7 “{‘

(e

13. Transfer fee{Rs. per sq ft
charge "* Y g .a"E_,_g:“’p{ complaint)
Facts of the complaint: \ ¢!

The cnmpiainanlﬁ%'&he j‘é& 2017 were loaking to purchase a
residential pmpe@aﬂg they‘-‘i-vere appd}ae}@dby the respondent
for purchasing a u township being

developed by the r:g%ﬁhl Park Flower Valley"

located at Sector ank
Based on the r¢ FE "Iﬁ the respondent, the

complainants booked a lu‘ﬁt ﬂqd ﬁ_n_ apartment buyer agreement
was executed on 25.07.2017. Subsequently, the com plainants were
allotted unit on F-502 the Sth floor, in Aqua front tower, Flower

valley central park III, admeasuring 1590 sq. ft.

The complainants in 2022 decided to sell the unit to Mr. Avinash
Maheshwari & Mrs. Sneha Maheshwari, The complainants
conveyed their intention to the respondent well in time regarding
the selling of the unit. The respondent being in opportunistic
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situation imposed an arbitrary transfer fee of Rs. 150 per sq. ft. to
which complainants objected since there was no mention of any

such transfer fee in the apartment buyer agreement. Since the
respondent was not ready to remove such arbitrary charges, the
complainants had no other option but to reluctantly agree on the
demand made by the respondent. That when the deal got finalized
between the complainant and the buyer of the unit the
complainants went to respu_%g%_jnﬁate the process of transfer

Lk

of unit, however, the respondent denied to initiate the process of
transfer at the infﬁaﬂyagm_eﬂ‘ ransterfee of Rs. 150 per sq. ft. and
increased the transfel‘fﬁ;&w' 0 p Fsﬁ‘}‘k. excluding GST.
1u|:I__;- S _... .- I} .I: ""\. '-..r_"_‘ "'.__

The mmplajnantslp‘é&nﬁéd Eﬁmﬁiﬂﬁ h ig"pansfer fee as the
revised transfer &e’bés 2 times of the-initia Mrmd transfer fee.
The complainants wrote to the respondent and opposed the
baseless hike in the transfer charge. After multiple requests, the
respondent red uced‘-tlfrém; Egh'ﬁ;.:fiﬂ per sq. ft. excluding

GST. The complainants am&yﬁémw transfer fee charges
at Rs. 240 per sq. #t.| r:lf in vas on the verge of
completion and Eﬁimﬁﬁf make the new
buyers wait momf&rﬁe&ﬂﬁftrﬁuﬁt AN/

That since the mtﬂp!ainant& .l'ﬁd. airez:d;.r finalized the deal, they

bowed down to the arbitrariness of the respondent and paid the
amount of Rs, 4,50,228/- to the respondent.

The agreement contained one-sided and arbitrary terms and
conditions in case the unit was transferred to some other name. As
per the clause 12.1 of the agreement, the builder could charge any

amount whatever it wants and the complainants will have no say to
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that. The complainants were made to sign under the threat of

having their earnest money forfeited and their allotment cancelled.

Relief sought by the complainants:

The complainants have sought the followi ng relief(s):

L. Direct the respondent to refund Rs. 4,50,228/-paid as transfer

fees by the complainants.

ii. Direct the respondent to pay litigation cost and cost for
causing mental agony tnrﬂrg:mmplainants.

b R

Reply by the respondent, :.fm .
The complainants wilfully anﬁ Fﬁ'miﬂ’ngly concealed the fact that
they were liable to pay me nmfﬁehﬂangés as per the policy of the

respondent as ﬂlef}ikdfratﬂﬁmﬁﬁagréhq-&u?ay the same even
at the time of mmng the application ﬁm’n for allotment,
Further, the apartmeﬂt bj.werl's igrqlémkmt iaﬂd 25.07.2017 also
clearly bound the mm\pjaman’ts to tlHkE Fﬁymént of the transfer

charges as per clau:sbJ 21 H-thg gjﬁh /

Even prior to transfer uf thn pmparty in favour of subsequent
purchasers by ma:;nmpm:@ij?rtl? ::mhp];mnauts entered into an
agreement dated ﬂEl 04.2022 wherein I:Iiey categorically agreed to
make payment of the amount of transfar- charges. The total sale
consideration agreed between the complainants/allottees and the
purchasers includes the amount of transfer charges agreed to be
paid by the complainants directly to the respondent and the
expenses for stamp and registration cha rges were agreed to be paid
by the purchaser,
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12. After entering into the agreement to sell dated 09.04.2022, the

13.

14,

15.

complainants approached the respondent seeking NOC for
transferring the said apartment in favour of subsequent
purchasers. The respondent vide letter dated 16.05. 2022 pave its
NOC for the transfer subject to furnishing duly executed
substitution documents and complying with other requisite
formality as they stand on the date of submissions of papers.

The respondent vide email -ggd; 13.06.2022 apprised the
ansfer charges @ 300//- per sq. ft.
[excluding GST), however tgzun the req uhst of the complainants the
respondent agreed to decredse the Emfermges to Rs.240/- per
5q. ft.+ GST as nneﬁgne special gesture and same communicated by
the respondent vhgn;m] dal;qldﬂ n&zﬁzz

The cnmplalnantqﬁ bemg mh#ﬁeﬁ vi*th !thg l;rnﬂsfer charges and
agreeing to the san}qwmdgud an /ﬁauﬁfpﬂeﬂ the payment via
email dated 20.06. Eﬂﬁ@d@ﬁﬁﬁ ﬁpuﬁdent about deposit of
the amount of Rs.4, 50 228/- Fﬂ‘wardf’ﬁ:ansfer charges calculating it
E@Rs.240/- per sq‘:fﬂ-,ﬂ Eﬁ‘ &ﬂg Hm unil:im F-502 in Aqua
front tower, Central park. ﬂﬂwer valley and subsequently the
respondent issued  receipt - dated 231062022 in favour of
complainants.

After depositing the said amount, the complainants submitted an
application dated 16.07.2022 to the respondent, and the
subsequent purchasers also submitted 4 request letter to the
respondent for transfer of right to purchase the apartment No. 502

in favour of subsequent purchasers Avinash Maheswari and Sneha
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Maheswari, And accordingly, the unit in question was transferred
in favour of aforesaid persons and the complainants had been |eft
with no right, title or interest in any manner and the subsequent
purchasers became allottee under the respondent.

The complainants after transferring the unit/apartment no, 502,
Tower-F, 5th Floor, in Central park flower valley township, sector -
32 Sohna, in favour of SuhSEqI.IEtlt purchasers Mr. Avinash

Maheswari and Sneha Mahﬁw-,m no more allottees of the
respondentand have no right to file

the jurisdiction of the/liﬂc&lﬂ;m}f}

transfer fees,

present complaint invoking
E:Falu{the alleged amount of

bk
==

Jurisdiction of ﬂﬂ:mu]: i \ =)

The authority nhsenﬂes thaf it has terril:nrial as well as subject

matter jurisdiction;to, nﬂjudﬁ:ata thf. present complaint for the
A\ £

reasons given below. V

E.1 Territorial :urmﬁﬂpp

As per notification no. 1 f&iM‘[ﬁﬂ dated 14.12.2017 issued
by Town and CuuH ﬁ {%M th.%urisdichun of Real
Estate Regulatory. ~Authoerity, Fvut;ug:am Ehall be the entire
Gurugram Distriet—for- all purposes with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the
present complaint.
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== GURUGRAM Complaint No. 5759 of 2022

E.1l Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per the agreement for sale. Section
11{4)(a) is reproduced as hereunder-

Section 11(4)(a)

Be responsible for all obligations, responsibilities, and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as Pper the agreement for sale, or to the
assaciation of allottees, as the case may be, till the conveyance of all
the apartments, plots or bufm'ﬁjf;‘_mse may be, to the allottees,
or the common areas to the | anef allottees or the competent

authority, as the case may ba;*l.-uﬂ 5 b
Section 34-Functions u;ﬂ:ﬁpﬁﬁi&m
34{]) of the Act provides %M@Wﬂﬁwmm the obligatians
cast upon the m{,‘: t@bqﬂg ees, und ‘the. real estate agents
under this Act ag ‘Fules and'r itions ma thureunu'er.

S0, given the provisions of the Act quoted above, the authority has
r |l i - my i

complete Jurisdiction to _dér:lde' the l‘.?ﬂm]}'iii;'llli regarding non-
compliance of qbligal_:inns by the Iprjnrq_ul;_ér leaving aside
compensation which is to be &ecldeﬂ:_ hg.: the adjudjcat!ng officer if
pursued by the complainants at a'l_ater stage

Findings on the q!:jg;tlnns raised by the respondent.
Objection of the respondent regarding validity of transfer fee
charges on account of its presence in the apartment buyer's
agreement. — VINURZINAIV]

The respondent-builder contends that it is eligible to raise the
demand for transfer fee charges as it is allowed by clause 12.1 of
the apartment buyer agreement dated 25.07.2017. The said clause
is reproduced below:

"12.1 The Company may at its sole discretion and as per its policies
allow the Allottee(s) to get the name of his/her nominee substituted
on his/her place or added the name of hisfher nominee or deleted
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his/her name from the allotment of the said Apartment with the prior
approval of the Company and subject to terms, conditions and
payment of charges as may be imposed and prescribed by the
Company from time to time The terms, conditions and amount of
charges r
nnma‘nata‘unfnss{qrnmem.;f.rubsutun'unfnddFumf#ereuunfrmnsfer
can be raised/changed at any time at the sole discretion of the
Company.*

20. On bare perusal of the said clause, the Authority finds that the

G.1

21.

22,

complainants had while signing the apartment buyer's agreement
agreed to the payment of transfer fee charges. And in this view, the
respondent is eligible to raise demand of transfer fee charges.
Findings on relief sought by the co wplainants,

Direct the respondentto mfnml lﬁ. 4,50,228 /- paid as transfer

fees by the complainants,

The mmplajnanﬁﬁ}?htend that they eﬂﬁ;&ﬂ__, into a buyer's
agreement on 25_.'@:?.2{]1?}_ and '-ﬂjeruaf*@lr_ dun to some exigency
they intended to @Ehflr:allén& I.ljllt,{ }%‘nﬁ#ﬂance to this, they
requested the respﬂqﬂgn&;@WWm the no objection
certificate for the m}-fliﬁélr?ﬂ;ﬁ@‘*_}ﬁi{mmplamanu further

contend that the respondent bu diﬂiaw an arbitrary demand of
transfer fees whi:i uﬁq tcm 3 |

- ""'.

fllegal. !iﬂﬁng ne other option, the
complainants agreed to the demand: raised by the respondent and
paid a sum of Rs. 4,50,228/- to it.

On the other hand, the respondent contends that the demand of
transfer fee charges is wholly justified as the same is part of the
apartment buyer's agreement dated 25.07.2017. Furthermore, the
respondent contends that the complainants are not allottees as per
the Real Estate (Regulation & Development) Act, 2016 since they
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have already sold the said apartment vide agreement to sale dated
09.04.2022,

On perusal of records brought before this Authority, and as already
discussed above, the demand of transfer fee charges raised as per
clause 12.1 of the apartment buyer's agreement dated 25.07.2017
is justified and is legal. On the respondent’s contention that the
complainants are not allottees as per the Act, the Authority
observes that it is a matter uf fact that the complainants have sold

St

the said apartment on (9,04, Zili . an[l thereafter the complainants
;B

filed the instant cumplamt un 26. ﬂE 2022. Now, the important
question which needs tn he deltna:ﬁnined by this Authority is
whether the mmplajnants herem ari.- Enﬁﬂed to the aforesaid
reliefs as are snught by them in the l:umplalnt The complainants
ceased to be aliuttees on 09.04.2022 when they sold the said unit,

It is of utmaost impurtance to 0 go thruugh the definition of the term
“allottee” as defined under ser:l:iun ZL-:;I} of the Act and the same is

4 “\..L""

reproduced below fur mady reference:
¥ A TR WITR A

(d) "allottee” in re!'n:icrn to @ real estate profect, means the person to
whom a plot, apartment or building, as the case may be, has heen
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person whao
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;

Accordingly, the followin g the allottees as per this definition:

a) Original allottee: A person to whom 4 plot, apartment or
building, as the case may be, has been allotted, sold (whether as
freehold or leasehold) or otherwise transferred by the

promoter.
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26.

27.

28.
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b) Allottees after subsequent transfer from the original
allottee: A person who dcquires the said allotment through

sale, transfer or otherwise.

However, allottee would not be a person to whom any plot,
dpartment or building is given on rent.

In the present complaint, the complainants are not allottee under
the Act as the complainants does not fall under any of the two
calegories stated above, reason being that the complainants have

already transferred the su bject unit, After transferring the unit, the
L "'_'_,; ey

complainants do not have any rfght, title, or interest in the said

e e

ST 7 = © % NN

In view of the above, the complainants have no locus standi to claim
refund of the traqsf:ézfﬂfees _ch:;rgg& I:-Ief-::re the Authority as they do
not fall under H'jé__tgl_'m allottee of the ml:.t. E&nseﬁuentlf. the relief
claimed by the r:-::-fn_i:l_ainant& can't be granl.:eﬁ tr.: them as they are
not an allottee withiﬁ the mea'ning of sefﬁun 2(za) of the Act, Thus,

the present complaint is not maintainable in this Authority.
] " BR BE B

Complaint stands Miﬂ@ I . 1 l‘: ' P

File be consigned t5 registry

_,-F"f’f‘f_'
Ashok Safigwan

(Member)
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 21.02,2024
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