HARERA

&0 CURUGRAM Complaint No. 1321 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaintno. 1321/2022
Date of filing complaint: | 08.04.2022
First date of hearing: 20.07.2022

Date of decision  : 07.02.2024
Saroj Gupta
Resident of: Modern Hi tech auto
products, Sector 18, main ros; (village
Sarhaul, Near Huda Market, gmm
122015, Har;.rana _ m“ H,” . Complainant
" ‘?’ﬁsﬂﬂ
M /s Vatika m:,eun Dne Pvt Ltd
Regd. officer Flat no. 621 A, &% Floor,
Devika Towers, 6, Nehru Place, New Delhi
110019. |\ 0\ Respondent
."‘. —_— | i .;‘- l
CORAM: N b o |
Shri Ashok Sangwan . = RE .,- Member |
APPEARANCE: . e
Complainant in ﬂ‘e ﬁ.“ _ "__ iL_-‘é J i! Complainant
Ms. Simran Goel Respondent

ORDER
The present complaint has been filed by the complainant/aliottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities, and functions under the provisions of

Complaint No, 1321 of 2022

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A.  Unit and project-related details

i

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, the date of proposed handing

over of the possession, and ﬂm u:ﬁelay period, if any, have been
detailed in the following tabu : :

Sr. No. Farl:iculﬂrs i ,‘ h‘-";"! “w. Details
1. Name gl'; th.'ﬂ* ";"Et[kiﬂ T"ﬂ;r.lﬁ on One Sector 16
project J A 0 Lﬁﬂrﬂﬁﬂm
2. Project Jﬁn{ 42452291 Sq. Mirs
! 4 ame ~ B k]
3. Nature | n‘li;nhl?lpn?
project \ % J &)
4, DTCP lice 1 duﬁ 08.2015
and mlldiqr 5
5 MName ofdi _ : nd;ggthers
6. RERA ered/ | 7'ddted 20.09.2017
not registered
7. | Unitne. P-726
(Page no. 18 of complaint)
8. Unit area | 500 Sq. Ft.
admeasuring (Page no. 18 of complaint)
9. Date of allotment | 06.03.2018
(Page no. 18 of complaint)
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10.

Date of execution
of BBA

Not executed

1§ B

Possession clause

None

12.

Due date of
possession

i gang! he made to wait indefinitely

f_ﬁﬁ-.-f

| that when there was no delivery

E‘gﬁpjfnﬁﬂed in view of
| mn

06.09.2021

Fortune Infrastructure and Ors. vs.
Trevor  D'Lima and  Ors.
(12.03.2018 - 5C);
MANU/SC/0253/2018 Hon'ble

.ﬁpﬂ:l$ Court observed that "a person
he possession of the flats allotted
and they are entitled to seek
af the amount paid by

.ﬂ'ﬂﬁb 1111:!‘1‘3 with compensation.
| Although "ﬁﬁ!. aware of the fact

period rdput#ed in  the
agreement, a reasonable time has
to be taken into consideration. In
n‘m fm!ts and efrcumstances of this
.p, ﬂn:iﬂ- period of 3 years

] naﬂ.ﬁemntrucf.
extenslun of 6/

HARERA Notification no. 9/3-

In view uf the above-mentioned
reasoning, the allotment letter dated
06.03.2018 ought to be taken as the
date for calculating the due date of
possession. Therefore, the due date
for handing over the possession of |
the unit comes out to be 06.19.2021.

13.

Assured return

Clause 2 of allotment letter
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"That the payment of your assured return of |
Rs. 130.15/- per sq. ft. per month on super
area will commence only on receipt of 70%
of Basic Sale Consideration by us from you,
in terms of the payment plan/schedule of
payments as agreed/opted by you and will
be paid till the completion of the
construction of the said building Post
comletion of construction of the safd
building, you will be paid committed return
of Rs. 131/- per sq ft per month on super
area for upto three years from the date of
ampletion of construction of the suid
; --;;.—l._- r the sand wnit is put on lease,
ichever is earlier. You will be entitled to
] g fease rent in respect of said unit
‘ﬁp: Commencement Date in
pith lease document as may be
pective tenant. If there is

' pefiod on account of fir-cut or
ate will not be entitled for

=N i

arrangement and in

Buyer Agreement, the

ﬂnﬁtih lld'se j'ar and on your behalf
1 _ﬂ‘fﬁTﬂunf ¢ or in combination with other
dji asand when the said unit is
gdy an Epnﬁam The company
expects said wnit {individually
"aind (Ml | J‘I.-m uﬂr other adjoining
AN rent of Rs 131/- per
sg.jt. per month on super area of said unit
[for the first lease. However, (n the event the
achieved lease rent being higher or lower

than Rs 131/- per sq. ft. as aforesaid, the
[ollowing would be applicable.

a If the achieved rate of rent is less than Rs
131/- per sq. ft, you will be refunded
amount calculated @ Rs 141.18/- per 5q. ft
for every Rs.1/-by which achieved rent is
less than Bs 131/ per sq. ft.
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b Ifthe achieved rate of rent is more than Rs.
131 per Sq. ft. you will be liable to pay
additional sale consideration calculated @
Rs. 70.59/- per sq. ft. on super areo of said
unit for every rupee of additional rent
achieved over Rs. 131/- per sq. ft.”

14. Basic sale | Rs. 41,25,000/-

consideration (Page no. 20 of complaint)

15 Amount paid by | Rs.32,34,000/-

the complainants 4 no, 20 of complaint)

16. | Legal Notice to the: ,", 022
respondent by

complainant inh

17. | Dr::u;:uatlm

certific .
/Compl lf
certificate 1
i i :.1- ~ I e .-f
1B. Offer of bﬂﬁsé@flqn _ &)
S \'u\. h
Facts of the complai

The complainant u,;uspng,&hu bquked a commercial
space and was alﬁtﬁ ﬁmt no. p-726 measuring
area of 500Sq. Ft vide H!!Q;mqnt’]‘;tf&‘g dated 06.03.2018 in the
Vatika limited projéct namely “VATIKA ONE ON ONE" situated at
Sector-16 in Gurugram-122020, Haryana.

The complainant had made payment of Rs. 32,34,000/- against
aforesaid commercial space under the Name Mrs, Saroj Gupta

under assured return linked payment plan with total basic
consideration of Rs. 41,25,000/-, but still the complainant has not
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received any builder buyer agreement or any other agreement for
the said commercial property.

As per allotment letter dated 06.03.2018 issued by the respondent
against the aforesaid commercial property, it had to pay Rs.
130.15/- per 5q. Ft. per month on 500 Sq. Ft. area which comes to
Rs. 65,075 /- as an assured return to the complainant.

The respondent has paid assured return amount to complainant
only for the period from, -u&az.zma to 30.09.2018. The

complainant attempted to ¢ ‘I" . raspundent officers/staff on

several occasions howey
i P #14 > “5 i
gnored all calls. v { I
That an e-mall danﬁ&uﬂ zbﬁmpsen%bym Sumit Arora (who
isworkingasa Sr.‘l!'-hmger Client Services respam:lent Co.) with the

company Infurqu:-ﬂ'ﬁp complainant that pa'ni_fiqg assured return

t officers deliberately

amount will be ad}lﬁtﬁi_in_duﬂ r.'mme vﬁth"ﬁmbiainant's pending
dues (if any) or M%ﬁ?ﬁ&éﬁﬁs_ﬁe&iﬁmﬂf’in future under this
property and also a mail Wﬂﬂﬁ@fﬂ?ﬂw&s also received from
sh. Vishal Saini (whois wer sandiglient services team
manager Trespo {I:Eﬁ‘kii 15&* d&aﬂed sheet and
promised to pay fnr pemﬁngasﬂ::ed mt&magnl‘.nst the aforesaid
unit, however almost 3.5 years passed but still respondent has not
released any amount for the same.
Since the respondent was deliberately avoiding the telephonic calls
made and letters issued by the complainant requesting the
respondent to honour its obligations as per the allotment letter, the

complainant was constrained to issue a legal notice dated
02.02.2022 through their counsel calling upon them to make
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payment of the assured returns in terms of allotment letter and to
also execute the title documents for the unit and peaceful
possession of the same.

The complainant discovered from the respondent website that
project at which the unit was allotted and paid for in full by the
complainant is being advertised as completed through no
possession has been handed over to complainant,

Relief sought by the complainants:
The complainants have snuﬂﬁmumn g relief(s):

i. Direct the respnndep; to hgndﬁifﬂ\physmal possession of the
unit, i
ii. Direct the rasﬁendent‘“‘lﬁz ﬁﬁé“ute\!ht. title documents in
cnmplamantﬁshfnur |
iii. Direct the reagnpdeut tﬁ make pﬁnn&nl"q‘f pending period
(October Eﬂfﬂ to 'I:IIP l:late of actual rﬂhatmu] along with
interest. |
Reply by the respondent.
That in the year 2018, the Fl@z:*nt learned about the
commercial pru]eg‘tlﬁu&cﬁd m#&iﬂentmﬂed as “ONE ON
ONE" situated at Sector 16, Gurugram and visited the office of the
respondent to know the details of the said project. The complainant
further inquired about the specifications and veracity of the
commercial project and was satisfied with every proposal deemed
necessary for the development. On having keen interest in the
commercial project constructed by the respondent, the
complainant herein booked a unit vide application form dated

08.02.2018, on his own judgement and investigation. That on

Page 7 of 20



12.

13.

14,

HARERA

2 GURUGRAM Complaint No. 1321 of 2022

06.03.2018; an allotment letter was issued to the complainant for

the Unit bearing no. P-726, admeasuring to 500 Sq. Yards. for a total
sale consideration of Rs. 46,20,000/-.

The complainant herein was well aware of the fact that the
commercial unit in question was subject to be leased out post
completion and the same was evidently mentioned and agreed by
the complainant in the allutrnEnt letter dated 06.03.2018. That the
said application form and .a !@&E{H letter clearly stipulated
' tex contained a “lease clause”.
That in the light of the Eﬂld ﬁ!m and circumstances it can be
concluded beyond any: rﬂﬁﬂﬂihﬁt ﬁbubt that the Complainant
herein is not a "l;fqnsimer or "ﬁ]ruttee J“h& complainant had
booked one more "Eﬂt in the p:pi@c{ of the ;espandent for steady
monthly returns: ? is an evident! faﬂi mav. ﬁm:e starting the
complainant here}q\q[:\ﬁ-kgd ﬁlE ?nlt‘ imqﬂﬁﬂbn considering the
same as an fnvesnneﬁ{h@pa cﬂi‘plainant herein is not
a "Consumer”. The mmpﬁmﬂﬁﬁrﬁﬂ? investor who approached
the respondent for ‘h'wﬂl:mﬁnﬂ- uﬁamﬁlﬂnes and for a steady

rental income.

provisions for “lease” and admit

The relief of granting assured - return is .he;'mm{ the jurisdiction of
the Authority,

Since starting, the respondent herein was committed to complete
the project and has invested each and every amount so received
from the complainant towards the construction of the same.

However, the construction was slightly delayed due to the reasons
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beyond the control of the respondent and the same are reproduced

herein:

¥
L

iii.

Environmental Pellution (Prevention and Control) Authority,
NCR (EPCA) vide its notification bearing no. EPCA-R/2019/L-
49 dated 25.10.2019 banned construction activity in NCR
during night hours (6 pm to 6 am) from 26.10.2019 to
30.10.2019 which was later on converted to complete ban

2019 by EPCA vide its notification
3dated 01.11.2019.

The Hon'ble Supl"EmE C,J'lh"ﬁ" of lﬂﬂiﬂ vide its order dated
04.11.2019 passed in mtpmﬁnh@mg no. 13029/1985
titled as "M€ ﬁbﬁm vs. Uinfon ﬂﬂnﬂm completely banned all
construction-activities in Delhi-NCR which restriction was
partly mudlﬁ:ﬂd 'uidﬂ order dated 09:12.2019 and was
completely H!{a;ﬂ;}me !‘Inﬂ'blﬁ Slyrma{nun vide its order

dated 14.02. zum’mm @:ﬁfﬁmﬁﬁm migrant labourers
to return to their naﬂ%‘tﬂﬁﬁi}’/ﬂatesfﬂllagm creating an

acute shur@e%fl& % % Hﬂtﬂun Due to the said
shortage the-Construction activity could not resume at full
throttle even after the lifting of ban: by the Hon'ble Apex
Court,

The Ministry of Home Affairs, GOl vide notification dated
March 24, 2020 bearing no. 40-3/2020-DM-I{A) recognised
that India was threatened with the spread of Covid-19

pandemic and ordered a completed lockdown in the entire
country for an initial period of 21 days which started on
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March 25,2020, By virtue of various subsequent notifications,
the Ministry of Home Affairs, GOl further extended the
lockdown from time to time and till date the same continues
in some or the other form to curb the pandemic. Various State
Governments, including the Government of Haryana have
also enforced various strict measures to prevent the
pandemic including imposing curfew, lockdown, stopping all
commercial activities, stn-ppiég all construction activities.

A ""’;:-:.?-'“-'-.-:‘.E'.
That right from the date uf;ﬁ oking: f the commercial unit, the
respondent herein har.i haen n-g '!:he committed return of

Rs.65,075/- every __;- " : i lal ngﬁl,w:thnut any delay.
That as on 01.09. %E[PI o@aﬁﬁiﬁ he Jrﬁh already received
an amount of Rs, 5:&3 331 /-as a!isurﬂd reﬁ.ﬁ'.‘n agreed by the
respondent under the:afﬂr!esaid E@rﬁmqnt. |

Jurisdiction of théuum:im
The plea of the respnnﬂeﬂregarﬂﬁgﬂfé rejection of the complaint
an the grounds unsdlcﬂ‘ﬂh stands rejected. The authority

of
observes that it h% ERWM ec@atter jurisdiction

to adjudicate the present complmpt l;'qr tpmr&asqns given below.
E.l Terﬂtnﬂa]fuﬂ#ﬁlnﬂum b

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be the entire
Gurugram District for all purposes with offices situated In
Gurugram. In the present case, the project in question is situated

within the planning area of Gurugram district. Therefore, this
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authority has complete territorial jurisdiction to deal with the
present complaint.

E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per the agreement for sale. Section
11{4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all ub.'ipnﬁhn; vesponsibilities, and functions
under the provisions of Ehfﬁ'éﬂ.#v#ﬁ'}!ﬂ-‘ﬂ;ﬂ and regulations made
thereunder or to the allottees asper the agreement for sale, or to the
association of ollottees, as the i be, till the conveyance of all
the apartments, plots orduildings, asthe cdse may be, to the allottees,
or the commaon ﬂrﬂu.#mthe'qm,u 5 or the competent
authority, as the case may be;

Section 34- Flmcth{tﬁ of the Authority:

34(f) of the Act ﬁbﬂdﬁ to ensure mmphnnctmﬂth the obligations
cast upon the prompters, the allgttees, and the real estate agents
under this Act rules ond regulations made thereunder.

So, given the pruwsiuns of the Act qunted ah-uve the authority has

complete jurisdtctlun to decide the cumplamt regarding non-
compliance of ubllgatmns “i;y qﬁﬂ"m promoter leaving aside
compensation which is tc:-_:he 11&:::1-:1?-:1 h}: the a_n:;h}ud!catlng officer if
pursued by the complainants at a later stage.

Findings on the objections raised by the respondent:
Objections regarding force Majeure.

The respondent-promoter has raised the contention that the
construction of the unit of the complainant has been delayed due to
force majeure circumstances such as orders passed by the Hon'ble
NGT, Environment Protection Control Authority, and Hon'ble
Supreme Court. The pleas of the respondent advanced in this

regard are devoid of merit. The orders passed were for a very short
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period of time and thus, cannot be said to impact the respondent-
builder leading to such a delay in the completion. Furthermore, the
respondent should have foreseen such situations. Thus, the
promoter respondent cannot be given any leniency on the basis of
aforesaid reasons and it is a well-settled principle that a person
cannot take benefit of his own wrong. Furthermore, the respondent
seeks an extension in the timeline for due date of possession in view
of the Covid 19 pandemic. On perusal of records brought before this
Authority, it is of the view tﬁat E‘Ié all-::tmem of the unit was done
on 06.03.2018 though no speciﬁ:: nmelme was specified as to the
due date of handjng over of pnssessinn therefore, in view of

"Fortune Inﬁ'ﬂstrum:m and Ors. vs. Trevor D'Lima and Ors,
(12.03.2018 - SC); MAHU}E’E{EESE{EEIB“ wherein the Hon'ble
Apex Court ﬂhﬂewed that:.

"o person cannot be mnd‘e tﬂ wait Inn‘eﬁmte{y for the
possession of the flats allotted to them and they are entitled
to seek the refund of the amount paid by them, along with
compensation. Although we are aware of the foct
that when there was no delivery period stipulated in the
agreement, a reasonable time has to be taken into
considerotion. In the facts and circumstaaces of this case, a
time period of 3 years would have been reasonable for
completion of the contract.”

The due date of possession had to be calculated from the date of
allotment, therefore the due date becomes 06.03.2021.

As per HARERA notification no. 9/3-2020 dated 26,05.2020, an
extension of & months is granted for the projects having completion
date on or after 25.03.2020. The completion date of the aforesaid
project in which the subject unit is being allotted to the
complainant is 06.03.2021 i.e. after 25.03.2020. Therefore, an
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extension of 6 months is to be given over and above the due date of
handing over possession in view of notification no. 9/3-2020 dated
26.05.2020, on account of force majeure conditions due to outbreak
of Covid-19 pandemic. Therefore, the due date for handing over of
possession comes out to be 06.09.2021.

F.Il Objection regarding complainant being an investor.

20.

The respondent has taken a stand that the complainant is the

investor and not r.:unsumen"_'f '

€; she is not entitled to the
protection of the Act there 5 entitled to file the complaint
under section 31 of the M’I"h‘e mpﬁn@n&alsu submitted that the
preamble of the Ai:f ta ‘ Tﬁﬁ' m{i _pﬂq{.:ted to protect the
interest of :unﬁl.}é@rf of thE f """ estate, S'Q?Eﬁ}r The authority
observes that the ;esimnden;:ls r.‘hr;ec; in Eﬁti?g that the Act is
enacted to prutect tJ'qa interest of nunnumbas of the real estate
sector, It is a setﬂﬂﬂ prfnﬂp]e nfintﬁ’pﬁﬂ!’fﬁn that a preamble is
an introduction of a mmm the main aims & objects of
enacting a statute I:rut at the Eﬁﬁé.ﬁtﬁfﬁfeamhie cannot be used to
defeat the enactl pn::’f;si of . ﬁr:t.iurthennure it is
pertinent to nﬂteﬁha Jﬁnf a ex’éd‘ person ca.r;'! file a complaint
against the prnmntgrtf the, ptql'ﬁgtar tﬁﬁmﬁﬁés or violates any

provisions of the Act or rules or regulations made thereunder. Upon

careful perusal of all the terms and conditions of the allotment
letter, it is revealed that the complainant is a buyer, and he has paid
a total price of Rs. 32,34,000/- to the promoter towards the
purchase of an apartment in its project, at this stage, it is important
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to stress upon the definition of term allottee under the Act, the

same is reproduced below for ready reference:

"2(d) "allottee” about a real estate project. means
the person to whom a plot, apartment, or building,
as the case may be, has been allotted, sold {whether
as freehold or leasehold), or otherwise transferred
by the promoter, and includes the person who
subsequently acquires the said allotment through
sale, transfer or otherwise but does not include a
persan ta whom such p.!'nr, npurmanrr}r building, as

G.l

22,

between promoter and mrnpl,&hmt it"is crystal clear that the
complainant is allottee as the &l,rﬁjm:t mi‘ltwm; allotted to him by the
promoter. The cumépt‘ of muwﬂmr is not -:iqﬂ;nﬂl or referred to in
the Act. As per the dgﬂnitlrm ?hu; I.IEdE't‘ ser.pqp E of the Act, there

will be pmmnter* hi_ad, allottee d;haﬂleaﬁqhnéheapar‘ty having
the status of ' invﬂi'tm"" 'ﬁhe*l‘-{ahams' a‘Real Estate Appellate
Tribunal in its nl'de‘Ef .ﬁﬁﬂ!& 012019 in appeal no.
0006000000010557 titled W’ﬂn Sangam Developers Pvt
Ltd. Vs. Sarvapriya Leasing [F] Ltd. Atr. has also held that the
concept of investors is not ﬂeﬁne-;:l_;._:nr referred to in the Act. Thus,
the contention nflpr&mﬂthﬁtﬁét.tﬁa allottee being an investor is

not entitled to protection of this act also stands rejected.

Findings on relief sought by the complainants.
Direct the respondent to handover physical possession of the

The complainant contends that the instant unit was allotted to her

vide allotment letter dated 06.03.2018, and no agreement to sell
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was executed between them, She further contends that she has not
been handed over the possession of the said unit. On the other
hand, the respondent contends that the complainant had entered
into a leasing arrangement vide said allotment and physical

possession was not to be handed over to her.

On perusal of the records brought before this Authority, it is of the

view that even though no schedule for possession was provided in
the allotment letter, yet it is ﬂmﬂnslhﬂll}' of the builder to

e
2 amount of time, It is important

to highlight the Hon'ble- S‘[:.pm?fpﬁnu?@‘&-a;lmce in this regard, in
view of “Fortune qumstructure and Ors. Vs, I‘remr D'Lima and
Ors. (12.03.2018 - SE}, M&NU,»’SE;EESE!ZEIE wherein
the Hon'ble Apex Court observed that:

provide possession in a

"o person cannot be made to wait indefinitely for the
puossession of the flats allotted to them and they are entitled
to seek the refund of the amount paid by them, along with
compensation, Although we are aware of the fact
that when there was no delivery period stipulated in the
agreement, a reasonable time has to be tuken into
consideration. In the facts and circumstances of this case, a
time period of 3 years -.w:-uld have been reumnnb.l'e far
completion of the contrace™ ™ B2 0. W%

Therefore, the due date of possession had to be calculated from the
date of allotment, and hence, the due date becomes 06.03.2021.
Adding to it the extension of 6 months in view of HARERA
notification no. 9/3-2020, the due date of possession comes at
06.09.2021.

The complainant has paid Rs. 32,34,000/- against the basic sale
consideration of Rs. 41,25,000/- for the unit in question. The
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contention of the respondent that the said allotment was merely a
leasing arrangement has no merit. The respondent is under an
obligation to offer constructive possession even in such cases. It is
observed that no occupation certificate has yet been obtained by
the respondent till date. The respondent is directed to complete the
construction of the unit expeditiously and handover possession of

the unit to the complainant.

Direct the respondent hp the title documents in

complainant’s favour. 258

v
_E

J{}
Section 17 (1) of the M@a!@ﬂf&l‘; duq.{e:smf promoter to get the

conveyance deed E;éw aﬁd&m%&u’#&;}mduc&d below:

“17. Trnnsfer nf Ifr.le. -

(1). The promoter shall execute a registered conveyance deed in
favour of the ollottee along with the undivided
proportionate title in the common areas to the association
of the allottees or the competent authority, as the case may
be, and hand over the physical possession of the plog
apartment of building, as the case may be, to the allottees
and the common areas (o the association of the allottees or
the competent authority, as the case muy be, in a real estate
project, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided
under the local laws: ]

Provided that, in the absence of any local law, conveyance
deed in favour of the allottee or the ossociation of the
allottees or the competent authority, as the case may be,
under this section shall be carried out by the promoter
within three months from date of issue of occupancy
certificate.”

26. The authority observes that OC in respect of the project where the

subject unit is situated has not been obtained by the respondent

promoter till date. As on date, the conveyance deed cannot be
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executed in respect of the subject unit, however, the respondent
promoter is contractually and legally obligated to execute the
conveyance deed wupon receipt of the occupation
certificate /completion certificate from the com petent authority. In
view of above, the respondent shall execute the conveyance deed of
the allotted unit within 2 months from the date of obtaining OC
from the concerned authority and upon payment of requisite stamp
duty by the complainant as per qnﬂn.fmf the state government.

Direct the respondent to nﬁ‘h ﬂﬁymant of pending period
(October 2018 to till date u;f amml realization) along with
interest. g5 ™

The complainant i;?éeekingﬁfﬁpaiﬁ*assﬁmd'murns on maonthly
basis as per the aﬁn-tmenr latrer l:lated ﬂ&ﬂ&ﬂ&ﬂlﬂ at the rates
mentioned merei'r.r It is plﬂﬁddﬂ l'hat: the respondent has not
complied with the térfs and conditions of the said allotment letter.
Though for some time, ﬁiﬁ'fa:n;#uiit--'ﬁfﬁé'ured returns was paid
(From 08.02.2018 to EWQ,W]:EUEJ;&EET on, the respondent
refused to pay the same by taking a plea that the same is not
payable in view of enactment of the Banning of Unregulated
Deposit Schemes Act, 2019 (hereinafter referred to as the Act of
2019). The authority has rejected the aforesaid objections raised by
the respondent in CR/8001/2022 titled as Gaurav Kaushik and
anr. Vs. Vatika Ltd. wherein the authority while reiterating the

principle of prospective ruling, has held that the auth ority can take

Page 17 of 20



28,

29,

HARERA

2 GURUGRAM Complaint No. 1321 of 2022

different view from the earlier one on the basis of new facts and law
and the pronouncements made by the apex court of the land and it
was held that when payment of assured returns is part and parcel
of builder buyer's agreement (maybe there is a clause in that
document or by way of addendum, memorandum of understanding
or terms and conditions of the allotment of a unit), then the builder

is liable to pay that amount asagreed- p

not create a bar for paymen "

into operation as the payme E nw;le Il;l 'l.'h.;s regard are protected

..;H‘-‘,L J,_‘ﬁ

by the respundeﬂ ._.i& not sustaln;ljle in !-'I‘aw of the aforesaid

reasoning and ca;e::n{ifd ah-m'e

01/ A :'

The money was tal*ﬁ r,h}t.;he h!:ﬂ&r as in advance against

allotment of immova Ww-:smsiun was to be
)

offered within a certain Se od. Howe __ in view of taking sale
o | L

bu Id_’e'}ﬁp romised certain

amount by way of aﬂg.lri_aﬂnttgmsjtqr A .pgrta,iu}peﬁud‘ So, on its

consideration b:,r

failure to fulfil that commitment, mé allottee has a right to approach
the authority for redressal of his grievances by way of filing a

complaint.

The builder is liable to pay that amount as agreed upon and can't

take a plea that it is not liable to pay the amount of assured return.
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Moreover, the allotment letter defines the builder/buyer
relationship. So, it can be said that the agreement for assured
returns between the promoter and allotee arises out of the same
relationship. Therefore, the respondent is directed to pay assured
returns as per the terms of the said allotment letter.

H. Directions issued by the Authority:

30. Hence, the Authority hereuy paa;:s this order and issues the
following directions under s

lﬁ. 37 of the Act to ensure

compliance with obligat pn{ ﬂa' | h'-the promoter as per the

functions entrusted mﬂﬁ or f' '_‘wn 34(f) of the Act of

2016: / _;J- /. Sty \Q

L The respnnnieht is directed tcr-hqrtd.nvem pﬂs:essmn of the unit
on obtaining mmaﬂunmﬂﬁﬁpﬂh

II. The respondent is directed to pay the amount of assured
return at the aﬁﬂ'ﬂ rate as per ﬂﬂﬂ.ﬁe 2 and 3 of Allotment
letter dated 06.03.2018 te. ast. 1730. 15/- Sq. Ft. per month
on super arﬂ; q@hq’gm -::ﬁﬁ'pﬂﬂﬁn oﬁsl;onstrul:nun of the
said buflding, ant there g‘ﬂtﬁ Yoo RS, 131/- per Sq. Ft
per month qq_iyp-ei'a:'ﬁa éi;r n};: ﬁtqf'thapg'a_.-_ears from the date
of completion of construction of the said building or the said
unit is put on lease, whichever is earlier. The amount of
Assured return already paid ie Rs. 504331/- by the
respondent to the complainant shall be deducted before
paying the residual Assured return.

III. The respondent is directed to pay the outstanding accrued

assured return amount with prescribed rate of interest till
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date at the agreed rate within 90 days from the date of this
order after adjustment of outstanding dues, if any, from the
complainant and failing which that amount would be payable
with interest @ 8.85% p.a. till the date of actual realization.

IV. The respondent shall execute the conveyvance deed of the
allotted unit within the 3 months from the date of receipt of
the OC from the concerned authority and upon payment of
requisite stamp duty as: pernﬂrms of the state government.

V. The respondent shalI ﬁﬂt d]arge anything from the
complainant whlch t! nqt Eé part c:-F the builder buyer
agreement. ; ' J. ,'—'~n' -:1'*~ Ly

31. Complaint stands I;l@:;éed uf’" g -\:
D/ A
32. Filebe cnnsigneﬁ:;tnj?e RBglﬁW |

Haryana H_‘e_aT‘Es‘taEB R}ag_iﬂ____ryﬂuﬂmrity Gurugram
Dated: 07.02:2024
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