HARERA Complaint No. 324 and 330 of
2 GURUGRAM e

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Date of decision: 21.02.2024

NAME OF THE M/s Vatika Limited
BUILDER
PROJECT NAME “INXT City Centre”
5. Case No. Case title APPEARANCE
No. -
1. | CR/324/2023 Devicka Arora Shri Vinay Yadav
XL
M/s \Fntg#w Ms. Ankur Berry
2. | CR/330/2023 .mghu awla j " Shri Vinay Yadav
ﬂ fﬂiﬁ:a Ll'mlﬂ !r ' Ms. Ankur Berry
I -u.l:“' rr | 1-"'. i‘ 1
CORAM: | b L. 1=
':;.I RERNL
Shri Ashok Sangwan T \ \ | NS Member
. | | Vi)

_ORDER

1. This order shall dispose ui‘ﬂmehuﬂ*mmpia!nﬁ titled as above filed before
the authority under Section ;‘11 of ﬂm Real Estate [Regulation and
Development) Act, ﬂﬂﬁ ﬁeﬁefﬁa}&!ﬁ‘rﬁ&réﬁ as "the Act") read with rule

28 of the Haryana Qsal!ﬁmf @lw ;nﬁ])eﬁ.tlupment] Rules, 2017
(hereinafter referred as “the rules”) for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.
2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
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namely, “INXT City Centre" being developed by the same

respondent/promoter e, M/s Vatika Limited. The terms and conditions

of the builder buyer agreement and allotment letter against the allotment
of unit in the said project of the respondent/builder and fulcrum of the
Issues involved in these cases pertains to failure on the part of the
promoter to complete the construction of the project, seeking unpaid
assured return along with interest at the prescribed rate, dela V possession
charges and the execution of the conveyance deeds.

The details of the mmplalntsl. y Hﬁ.yatus, unit no,, date of agreement,

e

possession clause, due d.a;apo-_ﬁl‘“% 155856
A

i )

$ IMENT DATED 04.06.2012

Since the Buyer has paid the full bagic sale eonslderation for the said Commercial Unit
upon signing of this Agreement and has also requested for putting the same on lease in
combination with other ﬁ_ﬁnﬁm.q@gﬂwh[ﬂhﬂ owners after the said Building
is ready for occupation and use  theDevelopen has agreed to pay Rs, 65/- (Rupees Sixty-
Five only) per sq. ft super area c .l 1! mmercial Unit per month by way of assured
return to the Buyer [rg ] ' is ment till the completion of
construction of the saic u ﬁfﬂl authority and powers to
the Developer to put the sald € b ation with other adjoining
commercial units of other owners, on lease, for.and on behalf of the Buyer, as and whan
the said Building/ saidmgmﬁ E@d Unit [ﬁ ‘gﬁd..'ﬂ__t .I!"E- occupation. The Buyer has
clearly understood the-general risks-Involved in giving any premises on lease to third
parties and has undertaken to bear the said risks exclusively without an y liability
whatsoever on the part of the Developer or the Confirming Party. It is further agreed
that:

(i}The Developer will pay to the Buyer Rs. 65/- per sq. ft. super area of the said
Commercial Unit as committed return for up to three years from the date of com pletion
of construction of the said Bullding or till the said Commercial Unit is put on lease.
whichever is earlier. After the said Commercial Unit is put on lease in the above man netr,
then payment of the aforesaid committed return will come to an end and the Buyer will
start recelving lease rental in respect of the said Commercial Unit in accordance with
the lease document as may be executed and as described hereinafter,

CLAUSE 12 OF THEA
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{v) The Developer expects to lease out the sald Commercial Unit (individually, or in |
combination with other adjoining units) at a minimum lease rental of Rs. 65 per sq. ft
super area per month for the first term (of whatever period). Ifon account of any reason,
the lease rent achieved in respect of the first term of the lease is less than the aforesaid
per sq. ft. super area per month, then the Developer shall pay to the Buyer a onetime
compensation calculated at the rate of @ Rs. 120/- per sq. ft. super area for every one
rupee drop in lease rental below Rs. 65/- per sq. ft. super area per month, This provision
shall not apply in case of second and subsequent leases/ lease terms of the said
Commercial Unit

(vi) However, if the lease rental in respect of the aforesaid first term of the lease excesds
the aforesaid minimum lease rental of Rs. 65/ per sq. ft. super area, then, the Buyer
shall pay to the Developer additional basic sale consideration calculated at Rs. 60/-per
5q. ft super area of the said Enmmﬂrr.:lﬂ | Unit for every one rupee increase In the lease
rental over and above the said 1um lease rental of Rs. 65/- per sq. fi. super area
per month. This provision is confin ‘to'the first term of the lease and shall not be

applicable in case of second and sd' : ' _Easesﬂease terms of the said Commercial
LUnit. N .

(Page no. 28-30 of complain : Y
Assured reu no. 330-2023:
'-'mm .

F 4
ADD THE HGIIBIHEHT

23.04.2010

The unit has been allptted you v return of Rs. 65/- per sq. fu
However, during the dirge of ¢on lsuch ume the building in which your
unit is situated Is rea ‘ (| @ pa ditional return of Rs. 6.50/-
per sq. ft. Therefore, your réturn p e to uaslljﬁ be as follows

This addendum fo Xm l | q?ﬂ;.ﬂgmement dated 23.04.2010

A, Till Completion of the bi
B. After Completion of the bu Mﬂ& 6 ﬁgﬁﬂﬁ

You would be paid a reﬁJetm w.Hl 23,04,2010 on a monthly basis before the
15™ of each calendar

The obligation of the | %jl} rg‘lﬁsiiﬂﬁ ﬁreﬁﬁsas of which your flat is part

@ Rs. 65/- per sq. ﬁ. In Ehe the achi :;'i&rum being higher or lower than
Re. 65/ per 5. . the @lowing Hokld hm{ﬁ_ |

1. If the rental is less then Rs. 65/- per sg. ft. then you shall be refunded @Rs. 120/- per
sq. ft. (Rupees One Hundred Twenty only) for every Rs. 1/- by which achieved rental is
less then Rs. 65/- per sq, ft.

2. If the achieved rental is higher than Rs. 65/- per sq. ft. then 50% of the increased
rental shall accrue to you free of any additional sale consideration. However, vou will
be requested to pay additional sale consideration @Rs. 120/- per sq. ft. (Rupees One |
Hundred Twenty Only) for every rupee of additional rental achieved in the case of
balance 50% of increased rentals.

. [Fa?g_nn. 41 of complaint)

L1 2 | 3 ]| a ] 5 l 6 | 7
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5. | Complaint | Unitno. '[ Dateof | Duedateof | Totalsale Relief sought
nao. oo, f and area |  boilder possession | consideratio
Title/ buyer B and
Daie of agreement amount paid
Filing /
Reply
l. | CR/324/2 |509, 5% 04.062012 | 30.09.2014 TC- Rs. o Direct the
023 Floor, 22,50,000/- | respondent to pay
Block C of (Page 14 of | (Page no. 45 the complainant the
Devicka | 500sg.ft | complaint) | of complaint) monthly  assured
Arora V/s - o | returne
Vatika [Fli::;?‘ :;f 2319525/ | Direct the
com respondent o pay
Limited (Page no. 16 | interest at
s of complaint) | prevailing rate on
¢ the amount paid by
02.022023 the complainant
P Direct the
Reply- respondent to
23.06.2023 BaECHle the
conveyance deed of
the unit in
complainant's favor,
2 | CR/330/2 Rs » Direct the
023 respondent to pay
the complainant the
Madhu monthly  agsured
Chawla SARYRe.
vJ"S # Birect the
Vatika respondent to pay
inkterest at
Limited prevalling rate on
the amount paid by
DOF- the complainant
02.02.2023 W Direct the
respondent to
Reply- BXCULE the
23.06.2023 cunveyance deed of
the T in

complainant's Gavor

Abbreviation
DoF
TC

Full form

Date of fling complaint
Totzl consideration

otet In the table mmmmﬂhm:mmm.mm elaborated as
llows:

Page 4 0f 22
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-lARERA Complaint No. 324 and 330 of

GURUGRAM I
BSP Basic sale price
AP Amount paid by the allotiee(s)

It has been decided to treat the aforesaid complaints as an application for
non-compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the promoters,

the allottee(s) and the real Estﬂte agEnts under the Act, the rules and the

'.,'- pmplainant(s)/allottee(s) are also
| .. qa:ﬁﬂ.\me particulars of lead case
ro fﬁhﬁu Limited are being taken

into consideration l"m‘ t;ktermﬁag—t'ge ri .‘{:Iﬂ(’f_! the allottee(s) qua the
reliefs sought by the, mmplaimt-aﬂnaees

Project and unit ra{ahﬂdq;aq! |I [ .I
The particulars of thé'ﬁ?g;e&. &H\e details {h]’g*cunslderatmm the amount

aid by the complainant(s), date handing over the possession,
paid by p (), 8 W 8 p

delay period, if any, haye been deta lowing tabular form:
Eﬂfi;’#fi.'ﬂi? itled as | Vatika Limited
S.no. Pﬂt‘ﬂi‘:ﬂlﬂl‘i’: _1' BIP F ri{l;::;lﬁ AN/
Name of the project Vatika INXT City Centre at Sector 83,
Gurugram, Haryana

2. Nature of the project Commercial complex

3. Area of the project 10.48 acres
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4. DTCP license no. 122 of 2008 dated 14.06.2008

Valid up to 13.06.2016

5. HRERA registered ornot | Not registered

6. Date of builder buyer 04.06.2012
dgreement

[Page 14 of complaint]

7. Unit no.

8. Due date of handf gover |

possession’ -+ 4 | e completed and ready for lease
l‘ﬁ
E \USE 172 T4
9. Assured \(*" 1/ '“ i .12 TO THE AGREEMENT
e . DATED 04.06.2012

committed
Hﬂﬁ-@f]ﬁl’i%k Iluj':r has paid the full basic sale

Annexure A of BBA : -. adlan th said Commercial Unit upon
A a fils Agréement and has also reguested

: or putting the samd on lease in comblnation with

r'_x U |2 U@ﬁkh spaces of other owners after

/7 Hdﬂi.ﬁ for occupation and use,

the Developer has agreed to pay Rs. 65/ [Rupees
Sixty-Five only) per sq. Rt super area of the sald

Commercial Unit per month by way of assured
return to the Buyer from the date of execution of

this agreement till the completion of construction
of the said Bullding.

{I)The Developer will pay to the Buyer Rs, 65/~ per
‘5. it super area of the said Commercial Unit as
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Complaint No. 324 and 330 of
2023

| described hereinafter.

committed return for up to three years from the date |
of compietion of construction of the sald Buiiding or
tll the said Commercial Unit is put an lepse,
whichever is earlier. After the said Commercial Unit
is put on lease In the above manner, then payment of
the aforesaid committed return will come t an end
and the Buyer will start receiving lease rental in |
respect of the sald Commercial Unit in accordance
with the lease document as may be executed and as

' € 28-30 of complaint]

10.

11.

12.

13. | Occupation ce

B. Facts of the complaint

7. The complainant hﬁ-nptig the E@u\iﬁg i.lﬁmsﬁnns in the complaint; -

a. Therespondent had advertised that its upcoming Vatika India Next City
Centre project iﬁﬁ'ﬁl‘gﬁﬁﬁ. Hm'ym was a state-of-the-art project with
all modern amenities and facilities.

b. The officials of the respondent made various lucrative representations

to the complainant and assured her that buying a unit in the project
would be a good return on investment. Its agents further assured the
complainant that she would get assured return till the possession is

&
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handed over to the her and thereafter also the she will get a good lease

amount.

c. On the basis of these representations and the promises, in around June
2012, the complainant filled a pre-printed application form and paid the
booking amount of Rs. 3,00,000/- and booked a commereial unit ad
measuring 500 sq. ft. area @ Rs. 4500/-.

d. Abuilder buyer agreement dated 04.06.2012 was executed between the

compialnant ang) the mm which specified the terms and
conditions of the booking an i

of the clauses in the h

to sign by the respﬁp&e
already prepared ﬂugﬁmenﬁaﬂtﬁhat surﬁe of the clauses contained
therein were tuta-‘ll'_',r unreasonable and were in favour of the res pondent

: :. nent that the cnmplainantwas made

uE)HE-EIdEd She had to sign

only. .
e. As per clause 12 ﬂfthh said hujlr;lerl}umergrgemem executed between
the respondent an‘fd,‘tig i‘mﬁpjgjmmm respondent was liable to pay

monthly assured retuﬂt&tq’__w:mnt calculated @Rs. 65/- per
sq. ft. per month till Wigp@ﬁm bitilding and would then be

liable to pay mg'ltﬂ a calculated @ Rs. 65/- per sq. ft.
per month to the ﬂnmplainm Lpustnuahpletiuu of the building.

f.  That the respundent company has neither offered the possession nor it
has paid any rent/assured amount to the complainant since June 2018,
The respondent has further stopped responding to her communications
and has failed to apprise her regarding the true and correct status of the

project and where her unit is located.
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.
8,

10,

Relief sought by the complainant:
The complainant has sought following relief(s):

a) Direct the respondent to pay the complainant the monthly assured
returns.

b) Direct the respondent to pay interest at prevailing rate on the amount
paid by the complainant,

c) Direct the respondent to execute the conveyance deed of the unit in
complainant’s favor, 3 }rﬂ

On the date of hearinug, the auth mﬁmned to the respondent /promoter

about the contraventions MI@&E&I@ h.whpen committed in relation to

section 11(4) (a) of ?ﬁ)@tﬁ M@y‘w\lﬁ;u plead guilty.

Reply by the resp

The respondent cont the @‘ih;ilaﬁt an the mqnwl ng grounds:

a. The respondent rs ‘acompany, regisqgred l.arder the Companies Act, 1956
having its office at unit no A-0 02, INXT Gity centre ground floor, block A,
Sector B3, Vatika Indﬁﬂﬁ;hﬂw HZEIIE Haryana.

b. That upon the enactment nftﬂfﬁﬁ‘n?ng_nf Unregulated Deposit Schemes
Act, 2019, the 'A#n?dw%u%ﬂurh dhnmltted returns” on the
deposit schemes have. bqanbannpd Tﬁﬁ rappundﬁnt company having not
taken registration- from EEBL*E’u-nrd c"ahnht run, operate, continue an
assured return scheme. The implications of enactment of BUDS Act read
with the Companies Act, 2013 and Companies {Acceptance of Deposits)
Rules, 2014, resulted in making the assured return/committed return
and similar schemes as unrepulated schemes as being within the
definition of "Deposit”, Thus, the assured return scheme proposed and

floated by the respondent has become infructuous due to operation of

-
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law, thus the relief prayed for in the present complaint cannot survive

due to operation of law. As a matter of fact, the respondent duly paid Rs,
23,69,250/- till September 2018,

c. The complaint has been filed by the complainant just to harass the
respondent and to gain unjust enrichment. The actual reason for filing of
the present complaint stems from the changed financial valuation of the
real estate sector in the past few years and the allottee malicious
intention to earn some EHS]' h‘ﬂ[ck&ThE Covid pandemic has given people
to think beyond the basic legal ﬂéﬂd to attempt to gain fAinancially at
the cost of others, The cumphiﬁinthas instituted the present false and
vexatious complaing aga{nspm i‘usp-;gﬂpnt company who has already
fulfilled its uh!igallu,ps as dem uﬁer the ‘BBA dated 04.06.2012.

d. The present :q‘ii&lént ha,ﬁ_ beefi/ ﬁ]ed :nfn- !;he basis of incorrect
understanding of ﬂ;é.nhja:t In F‘e:#.' ﬂﬁeﬂa ent of the RERA Act,
2016. Theleglslat‘!él tq.;gr t dlng the catalytic role
played by the real e:itﬂn ﬂtig_ hgvtfm needs and demands for
housing and In&astmﬂﬁmlﬁﬁﬁt&:ﬁ; ;nd the absence of a regulatory

body to provide prafessionalism and standardization to the said sector

and to address all'the coneerns of ﬁﬂh%uym and promoters in the real

estate sector, drafted and Hutlﬁed,the RERA Act, 2016 aiming to gain a

healthy and nrderiy growth ul"the industry. The Act has been enacted to

balance the interests of consumer and promoter by imposing certain

responsibilities on both. The RERA Act, 2016 was never intended to be a
biased legislation preferring the allottees, rather the intent was to ensure
that both the allottee and the developer be kept at par and either of the
party should not be made to suffer due to act and Jor omission of part of
the other.
%
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11.

12.

13.

14,

HARE RA Complaint No. 324 and 330 of

e. That for the fair adjudication of grievance as alleged by the complainant,
detailed deliberation by leading the evidence and cross-examination is
required, thus only the civil court has jurisdiction to deal with the cases
requiring detailed evidence for proper and fair adjudication.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided based on these undisputed documents and submission made by the

complainant. i Ty

Jurisdiction of the au I:Imrity l}:’% ‘ﬁ
The authority observes j;hﬁE' it has .terrih:mal as well as subject matter
jurisdiction to adm;?&gb‘a Elﬂ? pl‘ﬁﬁ"mh‘@lam for the reasons given

T
below: > |

1'| - I||

E.1  Territorial ﬁlﬂsﬂlr:l:lun

As per notification no, IfQE-fEM?JITﬂi’ dqltm! 14.12.2017 issued by Town
and Country FIani’th% Q\(npaﬁmkng. j;ur}sdicuun of Real Estate

Regulatory Authority, e Gurugram District for all

purpose with offices 5|tuated* 1 » In the present case, the project
in question is si i:ﬁ ﬂa of Gurugram District.
Therefore, this aummﬁ 'I.II“lEd.IL"EI‘.’.‘Iﬂ to deal with
the present complaint.

E.1l  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11{4)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made thereunder
-
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E HARERA ' Complaint No. 324 and 330 of
o) GURUGM 2023

15.

F.l

16.

or to the allottees as per the agreement for sale, or to the association
of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be. to the allottees, or
the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulotions made thereunder.

50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promaoter Ieaving aside compensation which is to be
decided by the adjudicating ufﬁcer if pursue::l by the complainant at a later

Ilf'h

stage. A SA e G 1,

Findings on ob }eru;‘pﬁ ywmmmt

Objection regardiﬁg;tlﬂe mmpla[nanl: helngan hwestur

The respondent has taken a stand that the mmplamant is the investor and
not consumer, meﬁgﬁr&.& she is nat entitled to. the protection of the Act
thereby not entitled ~l:ﬂr*fii-'z the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that the Act
is enacted to: protect the inte regtqf o - ners of the real estate sector. The
authority observes ﬁjﬁ @%@dﬁn},liwn stating that the Act is
enacted to protect lﬂ’il'e“irtterﬂt of cmﬂu:'r.trqrs ofthereal estate sector. It is a
settled principle uf‘lﬁt&p‘?atﬁtﬁhﬁ that a ﬁlr-e;a'mﬁté is an introduction of a
statute and states the main aims & objects of enacting a statute but at the
same time preamble cannot be used to defeat the enacting provisions of the
Act. Furthermore, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder, Upon Careful

perusal of all the terms and conditions of the space buyer's agreement, it is
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18,

HARERA Complaint No. 324 and 330 of
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revealed that the complainant is a buyer and she has paid a total price of

Rs.23,19,525/- to the promoter towards the purchase of a unit in its project,
At this stage, it is important to stress upon the definition of term allottee
under the Act, the same is reproduced below for ready reference:

“Z{d) "allottee” about a real estate pruofect, means the
person to whom a plot, apartment, or building, as the
case may be, has been allotted, sold [whether as
[freehold or leasehold), or otherwise transferred by the
promoter, and includes the person who subssquently
acquires the said all : h sale, transfer or

otherwise but does nok oy n to whom such
plat, apartment or building iﬂﬁ;ﬁ may be, is given

o rent;”
In view of the above- mﬁﬂ‘ha:med,daﬁmnnn of "allottee” as well as all the

terms and cnnditlnnfnﬂh& §pg::a~ lﬁﬁiﬁq agreement executed between
promoter and com alhﬁm itis m'fstal r.'IEar thabthe complainant is allottee
as the subject unit 'ﬁ'f a]lu ‘"t.r.;i 'hﬁ' By the-promoter. The concept of
investor is not defi E& #L‘:Iper the definition given
under section 2 ufth'h&ﬂt, Ei“ and "allottee” and there
cannot be a party havnyg:ﬁ;n giamgﬁﬁuwﬂmr" The Maharashtra Real
Estate Appellate Tribunal InMr&Ei“ dated 29.01.2019 in appeal no.
0006000000010557 titled as @}s%shﬂaﬁngm Developers Pyt Ltd. Vs,
Sarvapriya Leasing (P) Ltd. Anr. has also held that the concept of investors
is not defined or referred to in the Act. Thus, thé contention of a promoter
that the allottee being an investor is not entitled to protection of this act also
stands rejected.

Findings on the relief sought by the complainant.

The common issues with regard to assured return, delay possession charges

and execution of conveyance deeds is involved in the aforesaid complaints,
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G Assured return

19. The complainant is seeking unpaid assured returns on mon thly basis as per
clause 12 of the agreement dated 04.06.2012 at the rates mentioned
therein, It is pleaded that the respondent has not complied with the terms
and conditions of the agreement. Though for some time, the amount of
assured returns was paid but later on, the respondent refused to pay the
same by taking a plea that the same is not payable in view of enactment of
pasit: Schemes Act, 2019 (hereinafter

earlier decision of the authority

[Briimjeet & Anr. Vs. M/s Lant nark A ments Pvt Ltd, complaint no 141

of 2018) whereby reli&f‘ﬁﬁéw wa ,aﬂl:lll.'lEl:l by the authority. The

authority has re]echa&ﬁpafﬂrﬂﬂ'uﬂemnﬁsﬂsed by the respondent in

CR/8001,/2022 tiﬂmfm' Gauray Kaushik and anr, Vs. Vatika Ltd. wherein

the authority while r%iti:raﬂng the principle of prospective ruling, has held

that the authority can *taﬁi; different view fromi the earlier one on the basis
of new facts and law ahd\&pmﬂm-rﬁﬂm ‘miade by the apex court of the
land and it was held th;wa{g,ﬁ W assured returns is part and
parcel of builder buyer's ag et (maybe there is a clause in that
document or by w%y f adden. iﬁﬂ%‘!mdﬂ!n of understanding er
terms and cnndiﬁnnauf the ﬂl:l‘utrltntuf a'an]r,. then the builder is liable to
pay that amount as agreed upon and the Act of 2019 does not create a bar

the Banning of Unregulated.
referred to as the Act of Eﬂ

for payment of assured returns even after coming into operation as the
payments made in this regard are protected as per section Z(4)(1)(iii) of the
Act of 2019. Thus, the plea advanced by the respondent is not sustainable
in view of the aforesaid reasoning and case cited above.

20. The money was taken by the builder as deposit in advance against allotment

of immovable property and its possession was to be offered within a certain
Page 14 of 224"
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g

22,

G. Il Delay pnise-ssiunfha;ga : — 1</

23.

period. However, in view of taking sale consideration by way of advance,
the builder promised certain amount by way of assured returns for a certain
period. So, on its failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of her grievances by way of filing a
complaint.

The builder is liable to pay that amount as agreed upon and can't take a plea
that it is not liable to pay the amount of assured return. Moreover, an
agreement defines the buﬂderfhuyarrelaﬁnnship 50, it can be said that the

agreement for assured Enjthe promoter and allotee arises out

of the same relationship a . ar :.' 'by.the original agreement for sale,

It is not disputed that ﬁgﬁsﬂ&mmme developer, and it had
not obtained reglsnﬁﬁ:m}m nderthe Aet of fhr the project in question.
However, the pruﬁ& ﬂz whiqh the ‘advance ﬁa& been received by the
developer from the a%nee s an uuguing pmﬂact*a\s per section 3(1) of the
Act of 2016 and, the"sa]nkwnulﬂ fall wh:hm tﬁEjuﬂsdEchun of the authority
for giving the desired. _J"dl_lef to _the p;un_f_plpiﬂaht besides initiating penal
proceedings. So, the amn\ﬂ‘rﬂgﬁﬁﬁfﬁﬁﬁmphinant to the builder is a

regulated deposit “from the former against the
immovable prope tﬁem @aﬁntbee later on.

In the present mmplamt, the cnmplalnant intends to continue with the
project and is seeking possession of the subject unit and delay possession
charges as provided under the provisions of section 18(1) of the Act which

reads as under:

‘Section 18: - Return of amount and compensation
18(1). If the promoter falls to complete or is unable to five
possession of an apartment, plot, or building, —
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24.

25,

26.

Provided that where an ollottee does not intend to
withdrow from the project, he shall be paid, by the
promaoter, interest for every maonth of delay, till the handing
over of the possession, at such rate as may be prescribed,”

A builder buyer agreement dated 04.06.2012 was executed between the
parties. The due date is calculated as per the allotment letter dated
04.06.2012. As per the allotment letter, the flat was to be completed and
ready for lease by 30.09.2014. The relevant portion of the allotment letter

is reproduced below:

“v. The flat would be cam
30.09.2014." i
Admissibility of delay pnﬁn;ﬂnn ‘charges at prescribed rate of
interest: The complainant iss&emw possession charges. Proviso to
section 18 prnvideﬂ‘tjﬂ}%hem iﬁnneﬁdﬁe& not intend to withdraw
from the project, he !ﬂﬂﬂ be paid, hythtpmmqthr intenﬁt for every month
of delay, till the hauﬁng over of pﬁss@ﬁsim‘*a& such rate as may be
prescribed and it hhgf:ﬁe% pres ﬁedmmggr ﬁmf 15 of the rules. Rule 15
| J

has been reproduced as L~ o

“Rule 15. .Prem:rﬂhdj;#r nﬂuw [Provise to section 12,
section 18 nnd sub mﬂﬁr Fl} and mﬁm.-ﬂan (7) of section

19]
For the puﬁmljg Iﬂ, s-pr:ﬂ'.im 18: and sub-
sections (4] and 7] of 5 :ecf.‘an% "interest at the rote

prescribed” shall be the State Eﬂ?ﬂ' af India huhesr marginal
cost of lending rate +2%.;

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR] is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.”

The legislature in its wisdom in the subordinate legislation under the rule
15 of the rules has determined the prescribed rate of interest. Consequently,
as per website of the State Bank of India i.e,, https://sbi.co.n, the marginal
cost of lending rate (in short, MCLR) as on date i.e, 21.02.2024 is 8.85%.
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Accordingly, the prescribed rate of interest will be marginal cost of lending
rate +2% i.e., 10.85%,

The definition of term 'interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

‘(za) 'interest” means Iaﬁq .ﬂ“ﬂ c_rj' interest payable by the
fe be.

promoter or the ﬂﬂum L
Explanation. —For the -_f”;“;- is elause—
the rate of interest chargeable fram

in case of default, shall be ] *vate of interest which the
pmmuﬁers-‘!m{&ﬁ_ > to pay the allotees, Jn case of default;

the interest fimﬁfgwﬁq J ‘Bﬂ i‘h—ﬂiiﬂﬂ'ee shall be from
the date the promoter Pﬂm amount ok any part thereof

till the date the.amount or pare thereof and interest thereon is
refunded, | and | the intepest payable by the Fﬂutce: to the
promoter shall be from the date the aliottee defaults in payment
to the prom; ritill-the dFre it is paid;"
On consideration oy mmhvﬂlaﬁle on rﬂEprd and submissions made

by the complainant anﬂ ﬂ\;ﬁn:@nndennﬂn\‘f’uthuﬂty is satisfied that the

respondent is in mntl‘avﬁ'f&iﬁlm ons of the Act. The agreement
executed between ssession of the subject
unit was to be dehvﬁammgﬂ 09.2014.

However now, the prghﬁsﬂ:hu hefﬁréﬂlmg,eaf tn"whbther the allottee who is
getting/entitled for assured return even after expiry of due date of
possession, can claim both the assured return as well as delayed possession
charges?

To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees an account of provisions in the

BBA or an addendum to the BBA. The assured return in this case is payable

as per “Clause 12 of the agreement”. The rate at which assured return has

Page 17 0f22



1.

32,

HARERA Complaint No. 324 and 330 of
® GURUGRAM ok

been committed by the promoter is Rs. 65 /- per sq. ft. of the super area per
month (Till the completion of the building) and at Rs. 65/- per sq. ft. (After
completion of the building) which is more than reasonable in the present
circumstances. If we compare this assured return with delayed possession
charges payable under proviso to section 18(1) of the Act, 2016, the assured

return is much better ie, assured return in this case is payable at
Rs. 32,500/ per month (Till completion of building) whereas the delayed
possession charges are payable ﬁi}_ﬂﬂqﬂnat&l}t Rs. 20,972 /- per month. By
way of assured return, the pro s iter has assured the allottee that she would
be entitled for this speciﬂc aam' t[ﬁ' &hq;jleﬁnn of construction of the said

building. Moreover, the inte 1t ’cplibﬁg!&ls protected even after the

completion of the fé as'!he"ﬁﬂ?ed\'l\gﬁmg are payable even after
completion of the ﬁﬁff.g. Thepprpasg‘*ol{ del%od pnssessmn charges after
due date of pussessﬁnfls sﬁv an [iayﬂem; uf gsured return after due

date of possession aﬁﬂﬁe‘ﬁame fﬁ tnfsaﬁ!guarn‘ I:HF.- interest of the allottees as
their money is l:unt‘ihq,lﬂt:l to E_e ﬁaﬁi ﬁythe promoter even after the
promised due date and in" ﬁl‘.@j}. thgy aré to be paid either the assured

return or delayed p E{ iv:'lrwerﬁ higher.
Accordingly, the a L.rhere assured return is
reasonable and cuh'l-]::,l}ltﬂb w!tﬂ ’thra-. &d@hd pnssessinn charges under

section 18 and assured return is pa}rahle even after due date of possession
till the date of completion of the project, then the allottees shall be entitied

to assured return or delayed possession charges, whichever is higher

without prejudice to any other remedy including compensation.

On consideration of the documents available on the record and submissions

made by the parties, the complainant has sought the amount of unpaid

amount of assured return as per the terms of BBA along with interest on
Page 18 of 22
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33

34,

such unpaid assured return, As per clause 12 of BBA dated 04.06.2012, the
promoter had agreed to pay to the complainant allottee at Rs.65 /- persq. ft.
on monthly basis till completion of the building and at Rs.65 /- per sq. ft. on
monthly basis after the completion of the building for three years or till the
unit is put on lease, whichever is earlier. The said clause provides that it is
the obligation of the respondent promoter to lease the premises. It is matter
of record that the assured return was paid by the respondent-promoter till
June 2018 at the rate of Rs. 65/« persq frand thereafter, the Assured return
was paid at decreased rate of I&;ﬁj{ﬁkr sq. ft. but later on the respondent
refused to pay the same by taluné a plea of the Banning of Unregulated
Deposit Schemes Act, Eﬁﬁ Futiﬁ@ﬂﬂ crf 2019 does not create a bar for
payment of assured ﬂ.-il:urns even after l:m:r.lﬂig into operation and the
payments made :n’ﬂi’hi'egard are protected as per section 2(4)(ii) of the
above-mentioned Act. | 1

In the present cﬂm;ﬂéihﬂ’tadrmledﬁf the ﬂCf;ﬁ'ﬁ:r that block wherein the

subject unit is situa te&&is,ﬁ‘bhmg;ﬁéd?ﬁfbg the promoter till this date,
The authority is of the wEw ]'_haf‘tﬁéf ;nrn%l:rur:tiun cannot be deemed to

complete until the @C/CC is obtained from the concerned authority by the
respondent promoter for the sﬁd‘pﬁ:f&cﬁ Therefore, considering the facts
of the present case, the mspnpﬂenﬂs d;med to.pay the amount of assured
return at the agreed rate as per the terms of the clause 12 of the buyer's

'.l‘*i

agreement
The respondent is directed to pay the outstanding accrued assured return
amount till date at the agreed rate within 90 days from the date of this order
after adjustment of outstanding dues, if any, from the complainant and
failing which that amount would be payable with interest @ 8.85% p.a. till
the date of actual realization.
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G. Il Conveyance deed

35.

36.

With respect to the conveyance deed, clause 6 of the BBA provides that the
respondent shall sell the said unit to the allottee by executing and
registering the conveyance deed and also do such other acts/deeds as may
be necessary for confirming upon the allottee a marketable title to the said
unit free from all encumbrances.

Section 17 (1) of the Act deals with duties of promoter to get the conveyance
deed executed and the same iSTE ro

“17, Transfer of title.-

o e R

(1), The promoter shall execute a registered conveyance
deed in fovour of the allottee along with the undivided
proportiongte title in the commen areas to the
association of the allottees or the competent guthority, as
the case may be, and hand over the physical possession of
the plot, apartment of building, as the case may be, to the
aliottees and the common areas to the association of the
allottees or the competent authority, as the case may be,
in a real estate project, and the other title documents
pertaining thereto within specified period as per
sanctioned plans as provided under the local laws:

Provided that, in the absence of any local law, conveyance
deed in favour of the allottee or the association of the
allottees or the competent authority, as the case may be,
under this section shall be carried out by the promoter
within three months from date of issue of occupancy
certificate.”

37, The authority observes that 0C in 'nﬁﬁeﬂt ﬁf—iﬁé_prnlen where the subject

unit is situated has not been obtained by the respondent promoter till date,
As on date, conveyance deed cannot be executed in respect of the subject
unit, however, the respondent prometer is contractually and legally
obligated to execute the conveyance deed upon receipt of the occupation
certificate/completion certificate from the competent authority. In view of
above, the respondent shall execute the conveyance deed of the allotted unit

F
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within 3 months from the date of receipt of the OC from the concerned

authority and upon payment of requisite stamp duty by the complainant as

per norms of the state government.
H. Directions of the authority

38. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

section 34(f) of the Act; h -

ii.

itl.

cast upon the promoter as per l:he functtun entrusted to the authority under

uﬂszfﬂ"r

The respondent is direc ind
complainant as pE‘I;.IﬁFt r:;pfpt
The respnndent is dIre::ted to pay the ; ammmt of assured return at the
agreed rate as per I'.']EIIJSE 12 of agrEEment dated 04.06.2012 ie. at
Rs.65/-sq. ft. peratrhnth on sx#per: ar_ﬁa,:qf ﬂté unit till completion of
construction of ﬂwﬂ;d ;:Buﬁlldlnig and iLhﬁLWr at the rate of Rs. 65/-
per sq. ft. per mum}{-n;‘_’-ﬂ#!‘ ;{eﬂuﬁtﬂthree years from the date of
completion of mnsnﬁ'ﬁlﬁﬁ of &Eﬁ&ﬁﬂﬂding ar till the said unit is put
on lease, whichﬁv amount of assured return already
paid i.e. Rs. 23 ﬁ' M’ hm‘ﬁ&mﬁuﬁe complainant shall be
deducted beforg an[ng tl;pn‘&?ﬂ‘uhfa;sﬂeﬂ r&um
The respondent is tﬁrected to pa;.r l:he nutstanding accrued assured
return amount till date along with interest rate of 8.85% per annum
within 90 days from the date of this order after adjustment of
outstanding dues, if any, from the complainant and failing which that
amount would be payable with interest @ 8.85% p.a. till the date of
actual realization.
A
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iv.  The respondent shall execute the conveyance deed of the allotted unit

within the 3 months from the date of receipt of the OC from the
concerned authority and upon payment of requisite stamp duty as per
norms of the state government,

V. The respondent shall not charge anything from the complainant which
is not the part of the builder buyer agreement.

39. This decision shall mutatis mutandis apply to cases mentioned in para 3 of

this order. A

v e ]

40. Complaints stand disposed of T '}%i‘ﬁﬂed copy of this order shall be

'-\.:rl-""

placed in the case file “fﬁﬂ.'-'?h‘miﬁﬂr'
D T oo
41. File be consigned to pﬁe'*rag[stng; A
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