GURUGRAM Complaint No. 5407 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 5407/2022
Date of filing complaint: | 28.07.2022
First date of hearing: 18.10.2022

Date of decision : 07.02.2024
Krishan Lal Arora
Resident of: L-49D, Saket, New Delhi. Complainant
-"Ve;"susj :

M/s Shree Vardhman Infm@ejg s Pvt Ltd
Regd. office: 302, 3¢ Floor, Indraprakash
building, 21 barakhambha road, New Delhi-

110001. Respondent
CORAM: | _
Shri Ashok Sangwan Member
APPEARANCE:
Ms. Shivali Advocate .= “. = = | Complainant
Shri Gaurav Rawat Advecate~ (" Respondent
ORDER

The present complaint “has' been  filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities, and functions under the provisions of the Act or
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the rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.
Unit and project-related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, the date of proposed handing
over of the possession, and the delay period, if any, have been

detailed in the following tabular form:

Sr. Particulars Details

No. A

1. Name  of the| “Shree Vardhman Victoria”, village
project ‘Badshapur, Sector-70, Gurugram

2. Project area 16-.968‘7 acres

A Nature = of the| Group housing colony
project | 7\ 1 1V,

4. |DTCP license. no. | 103 of 2010/dated 30.11.2010
and validity status _ ‘ :

5. Name of licensee | Dial Softek Pvt. Ltd. and others

6. |RERA Registered/ | Registered

not registered Registered vide no. 70 of 2017 dated
18.08.2017.

Valid upto 31.12.2020

7 Unit no. 705, Tower-I
(As on page 29 of complaint)

8. Unit area | 1300 sq.ft. (super-area)

admeasuring (As on page 29 of complaint)

9. Date of execution | 04.07.2013
of flat buyer
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agreement.

(As on page 26 of complaint)

10.

Date of
commencement of
construction work
in tower in which
apartment of
complainant is
situated.

13.10.2014
(As on page 82 of reply)

11.

Possession clause

c@ﬂse 14[a)

-..,:~ fruction of the Flat is likely to be
pletec w;thm a period of forty (40)

With ‘a grace period of six(6)

P %a S, ;Qn» receipt of sanction of the

g plans/revised plans and all other
appmva s subject to force majeure including
any restrains/restrictions from any authorities,
non-availability of building materials or dispute
with  construction "agency/workforce and
circumstances beyond the control of Company
and subject to timely payments by the Buyer(s)
in the said Cornplex No claims by way of
damages/compensation shall be against the
Company in case of delay in handing over the

. pasﬁ%‘h«gn daccount of said reasons. For the

"ﬁfﬂ'posié of th:s Agreement, the date of

B/orfl issuance of
mpletion certificate of the said

Camp}ex or tﬁe Flat shall be deemed to be the

/| date of completion. The company on completion

of tonstruction shall issue a final call notice to
the Buyer(s), who shall remit all dues within
thirty (3) days thereof and take possession of
the Flat after execution of Sale Deed. If
possession is not taken by the Buyer(s) within
thirty (30) days of offer of possession, the
Buyer(s) shall be deemed to have taken
possession for the purposes of this Agreement
and for the purposes of payment of the
maintenance charges, taxes, property tax or
any other tax imposable upon the Flat.

12.

Due date of

13.08.2018
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possession (Calculated from the date of
commencement of construction work
of tower in which apartment of
complainant is situated)

13. Basic sale | Rs. 69,94,000/-

consideration (Page 30 of complaint)

14. Amount paid by |Rs.57,51,715/-

the complainant (Page 55 of complaint)

15. | Offer of | 22.08.2022
possession I t"&ﬂﬂ?page 28 of reply)
7 ;g Uy U e
16. Occupation *113.07.2022_
certificate . £

'- L&éorf pageZ 1 of reply)

Facts of the comp.taw-ln't:

The respondent company through its representative had
approached the complainant and represented that the it is coming
with its residential project namely "Shree Vardhman Victoria"
situated at Sec-70, Gurugram, Haryana",

Based on aforementioned representation and enquiries made, the
complainant subfnitted - appiica_‘{ﬁbn and - accordingly, the
respondent company, vide allotment letter dated 07.11.2012
allotted unit no. 1-705 adméa‘sﬁri‘hg”lBOG Sq. Feet in tower-I along
with one open parking wherein construction link plan was
adopted for the purpose of the payment. The basic sale price for
the impugned unit was Rs. 69,94,000/-.

The parties entered into buyer's agreement dated 04.07.2013 for
the sale of impugned unit number 1-705. The respondent

company executed the agreement and agreed to the terms and

Page 4 of 27



@ GURUGRAM Complaint No. 5407 of 2022

conditions as set forth under this agreement. The said agreement
was a standard form of agreement which was biased, one sided,
and the complainant was compelled to sign on dotted lines in view
of one-sided standard form of agreement to sell.

As per clause 14(a) of the agreement, the possession date for the
impugned unit 1-705 was 13.02.2018. The respondent company
was not able to handover the possession by said date.

The complainant has paid 95%'6f the sale consideration towards
the cost of the unit till 2&')18=~ “an%udmg costs towards other
facilities. Despite the said paﬁnents the respondent company
failed to deliver the possession ;n a___greed time and never bothered
to explain the reasoning fqr'_' the .de}a.y to the complainant.
Therefore, the respondent company has the breached the sanctity
of the agreement f(l)'r sell. The respondent éofnpany has charged
Rs. 1,25,000/- as club membershlp charges but the club is still not
ready. _

The complainant also ‘paid mcmey towards service tax for the
impugned project. However, the said.service tax was not payable
for the period before July 2012. Further, the complainant is not
liable to pay service tax for the period post July 2012 since the
proposed date of handing over the possession was February,
2018. The complainant is not liable to pay service tax/GST which
would not have accrued if the respondent had handed over the
possession in accordance with the BBA. The complainant was
compelled to pay Rs. 1,50,000/- for open car parking charges
along with applicable charges over and above the basic sale price

for the impugned flat.
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Relief sought by the complainant:

The complainant has sought the following relief{(s):

i. Direct the respondent to handover possession of the
aforesaid unit.

ii. Direct the respondent to pay interest on delayed possession
at the rate determined by this Hon’ble Authority for every
month of delay from due date of possession till actual
handing over of possession. -

Reply by the respondent. f;;‘m

The project in question ie, #ké’%lgardhman Victoria” is being
developed by the respondenffm Secter-?ﬂ Gurugram, Haryana
under a license issued by the Dlrectar Town and Country Planning
Haryana under Haryana Development and Regulation of Urban
Areas Act, 1975. The license has been granted to M/s Santur
Infrastructures Private Limited, a company having its registered
office at E-6, Greater Kailash-I, New Delhi in collaboration with the
landowners with whom.Santur has éntered into a collaboration
agreement qua _development of _the project in question.
Subsequently, Santur entered Lﬁto an agreement with the
respondent whereby Santur | assigned ‘all its rights of the
development, construction, marketing and sale of the built-up
area in the project in question.

The first phase of the project consisting of residential towers - A,
B, C, H, I and basement had been completed and ready to be
occupied. An application for grant of occupation certificate (“oc")

qua the said Ist phase was filed with the Director Town and

Country planning Haryana on 23/02/2021. The Department of
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Town and Country Planning Haryana allowed the said application
and on 13/07/2022 granted OC for the said phase vide its memo
No.ZP-686/AD(RA)/2022/20077 dated 13/07/2022.

That the second phase of the project consisting of residential
towers - D, E, F has also been completed and ready to be occupied.
An application for grant of occupation certificate qua the said IInd
phase was filed with the Director Town and Country planning
Haryana on 22/09/2022 and the Department of Town and
Country Planning, Haryana allowed the said application and on
05/05/2023 granted the OC for the said phase vide its Memo No.
ZP-686-Vol.-II /JD[RA)-/zazg/,;égﬂqate_d 05/05/2023.

That consequent to grant -g_tf;;rij','_;;;ile i'espondent started the
process of delivering possession of the flats-in those towers to
their respective allottees; Many allottees have already taken
possession of their respective flats.

That a flat buyer agreement dated 04/07/2013 was executed in
respect of flat [-705 between complainant and respondent.

That the payment plan opted for payment of the agreed sale
consideration and other charges was'a ‘construction linked
payment plan. The respondent from time to time raised demands
as per the agreed payment ﬁlar’i, hoWever the complainant
committed severe defaults and failed to make the payments as per
the agreed payment plan, despite various call letters and
reminders from the respondent.

In the said agreement no definite or firm date for handing over
possession to the allottee was given. However, clause 14 (a)

provided a tentative period within which the project/flat was to
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be completed and application for OC was to be made to the
competent authority was given. As the possession was to be
handed over only after receipt of OC from DTCP Haryana and it
was not possible to ascertain the period that DTCP, Haryana
would take in granting the OC, therefore the period for handing
over of possession was not given in the Agreement.

The tentative period ie., 46 months for the completion as
indicated in the flat buyer agreement was to commence from

commencement of construcn{m ﬁﬁthe tower/block in which the

flat was located on receipt.of cti on of the building plans/all
other approvals. The last .a.ppr&él_fequiréd for commencement of
construction being “Consent to Establish (CTE)” was granted to
the project on 12/07/2014 by Haryana State Pollution Board.
After receipt of CTE, the construction of tower in question started
on or about 12/07/2014 with the laying of its foundation.

The said tentatlve/estlmated penod gwen in/clause 14 (a) of the
FBA was subject to condltmns sucla as force majeure, restraint/
restrictions from authorities, _non-avallablllty of building material
or dispute with construction agency/work force and
circumstances beyond the control of the respondent company and
timely payment of instalments by all the buyers in the said

complex including the complainant.

Further, various other factors beyond control of respondent came

into play including the following:

i) The construction activity in Gurugram has also been
hindered due to orders passed by Hon’ble NGT /State

Govts. /EPCA from time to time putting a complete ban on
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iii)

the construction activities in an effort to curb air
pollution. The Hon’ble National Green Tribunal, New
Delhi (NGT) vide its order 09/11/2017 banned all
construction activity in NCR and the said ban continued

for almost 17 days hindering the construction for 40 days.

The district administration, Gurugram under the graded
Response Action Plan to curb pollution banned all
construction activity in G:urugram Haryana vide from
01/11/2018 to 10/11@0 ._’;IW'thh resulted in hindrance
of almost 30 days in ponstMc,twn activity at site in
compliance / of .d*ijrecﬁh% ﬁssugd by EPCAvide its

notification No, EPCA%F/Z’BTB/ L-91 dated 27/10/2018.

The Environmental Pollution (Prevention and Control)
Authority for NCR (“EPCA”) vide its notification bearing
No. EPCA-R/2019/L-49 dated 25/10/2019 banned
construction aetivity in NCR during night hours (06:00 PM
to 06:00 AM) from 2’6/1‘0/2019 to 30/10/2019 which
was later on converted m& comﬁ;lete. 24 hours ban from
01/11/2019 to 05/11/2019 by EPCA vide its notification
No. EPCA-R/2019/1-53 dated 01/11/2019.

The Hon'ble Supreme Court of India vide its order dated
04/11/2019 passed in Writ Petition No. 13029/1985
titled as “M.C. Mehta...vs.....Union of India” completely

banned all construction activities in NCR which restriction

was partly modified vide order dated 09/12/2019 and
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was completely lifted by the Hon’ble Supreme Court vide
its order dated 14/02/2020.

The unprecedented situation created by the Covid-19
pandemic presented yet another force majeure event that
brought to halt all activities related to the project
including construction of remaining phase, processing of
approval files etc. The Ministry of Home Affairs, GOI vide
notification dated March 24 2020 bearing no. 40-3/2020-
DM-I(A) recognised - ""_":_t mgia was threatened with the

spread of Covid=19 epldemlc and ordered a complete

lockdown in‘the entire country for an initial period of 21
(twenty) days which started from ‘March 25, 2020. By
virtue of Varwus subsequent netifications, the Ministry of
Home Aﬁ"airs, GOI further extended. the lockdown from
time to time. Even before the country could recover from
the Ist wave of Pandemic, the sécond wave of the same
struck very badly-in the March/April 2021 disrupting
again all activities. Various state governments, including
the Government of Haryana have also enforced several
strict measures to prevent thé spread of Covid-19
pandemic including imposing curfew, lockdown, stopping
all commercial, construction activity. The pandemic
created acute shortage of labour and material. The nation
witnessed a massive and unprecedented exodus of
migrant labourers from metropolis to their native village.

Due to the said shortage the construction activity could
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not resume at full throttle even after lifting of restrictions

on construction sites.

All the above factors/force majeure events have resulted so far in
wastage of almost 2 1 years.

The complainant has sought reliefs under section 18 of the RERA
Act, but the said section is not applicable in the facts of the present
case and as such the complamt deserves to be dismissed. It is
submitted that the operatlon of Sectlon 18 is not retrospective in

4 LW( (A7

nature and the same cannot @«a@hed to the transactions that
case also, the flat buyer agreemen;: was executed much prior to
the date when the RERA Act 'r':a.me into force and as such section
18 of the RERA Act cannot be made applicable to the present case.

That the FBA executed in the present case did not provide any
definite date or time frame for handing over of possession of the
apartment to the complamantand on‘this greund alone the refund
and/or compensation and/or Jl’,}t‘_erest ‘cannot be sought under
section 18 of RERA Act. Even the Clause 14(@) of the FBA merely
provided a tentative/estimated ~period  for completion of
construction of the flat and filingof application for occupancy
certificate with the concerned Authority. After completion of
construction the respondent was to make an application for grant
of occupation certificate (OC) and after obtaining the OC, the
possession of the flat was to be handed over.

That the tentative period given in clause 14(a) for completion of
construction was subject to timely payments of the installments

by the complainant. The said clause provided reciprocal promises
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to be performed by the parties and their order of performance is
also specified therein. The respondent’s promise to complete the
construction within the period given in the said clause was
dependent upon timely payment of the installments by the
complainant. Since the complainant failed to make payment as per
the agreed payment schedule the respondent was under no
obligation to complete the construction within the given period.
As such the complainant cannot be allowed to seek interest
and/or compensation or to resemd the contract and seek a refund
of the amount on the grouﬁﬂ@ fhat the construction was not
completed within the given %&H‘b({,

That issue of grant of frngaj‘esfjaompensatlon for the loss
occasioned due to breaches committed by-one party of the
contract is squarely governedwby the provisio:ns of section 73 and
74 of the Contract Act, 1872 and no compensation can be granted
de-hors the said sections on any ground whatsoever. A combined
reading of the said sections makes it amply clear that if the
compensation is provided in the contract itself, then the party
complaining the breach is entitled to recover from the defaulting
party only a reasonable compensatlon not exceeding the
compensation prescribed in the contract and that too upon
proving the actual loss and injury due to such breach/default. On
this ground compensation, if at all to be granted to the
complainant, cannot exceed the compensation provided in the
contract itself.

The complaint is bad for non-joinder of parties. The State Bank of

India, who had been provided a loan to the complainant for
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purchase of the said flat in question, is also a stake holder and
necessary party in the present case. The complainant have
entered into a tripartite agreement dated 24/04/2015 with the
said lender.

Jurisdiction of the authority:

The authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.1 Territorial jurisdicti(‘m_é.@;}. @
As per notification no. 1/92,/2017-1TCP dated 14.12.2017 issued
by Town and Country P_l'anniﬁg D_epartment, the jurisdiction of
Real Estate Regulatory Auth'qxjty,"gdrugram shall be the entire
Gurugram District for all purposes with offices situated in
Gurugram. In the present case, the project in‘question is situated
within the planning area of Gurugram district. Therefore, this
authority has compléted territorial _juﬂiéﬁ-i?ction to deal with the
present complaint.

E.1l Subject matter jurisdiction :

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per the agreement for sale.
Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities, and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance with the obligations
cast upon the promoters, the allottees, and the real estate agents
under this Act and the rules and regulations made thereunder.

So, given the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

Findings on the objections raised by the respondent:

F.I Objections regarding force Mgfgnxe

&

The respondent-promoter h;is _!réli_se‘d the contention that the
construction of the tower in whiéh_ the unit of the complainant is
situated has been delayed dl;e tlb force majeure circumstances
such as orders passed by thé:district administration Gurugram,
Hon’ble Supreme court, NGT, shortage of labor and construction
material, Covid 19 ete. The pleas of the respondent advanced in
this regard are devoid of merit. First of all, the possession of the
unit was to be offered by 13.08.2018. Tllle events alleged by the
respondent do not have any impact on the project being
developed by the respondent. Moreover, ;the orders passed were
for a very short period of time and thus, cannot be said to impact
the respondent-builder leading to such a delay in the completion.
Furthermore, the respondent should have foreseen such
situations. Thus, the promoter-respondent cannot be given any
leniency on the basis of aforesaid reasons, and it is a well-settled

principle that a person cannot take benefit of his own wrong.
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F.II Objection of the respondent regarding due date of possession.

28. The respondent contends that there was no definite or firm date

29.

for handing over possession to the allottee and that the clause
14(a) of the agreement to sell only mentioned a tentative period
for offer of possession. It stated that the possession was to be
handed over only after obtaining the occupation certificate from
the DTCP. Furthermore, the time period given in the said clause
was not the essence of the contract. On the other hand, the
complainant contends that the clause 14(a) of the flat buyer’s
agreement dated 04.07.2013>\'i;‘Iu'r.l.éé.-]uivqcal in its interpretation.
They contend that as per clause:; i4ia1, the flat was to be delivered
in 40 months from the date of gonétruction of tower in which the
flat was located.

On perusal of the record brought before this Authority, and on
examination of clause 14(a) of the said flat buyer’s agreement, the
Authority finds merit in the contention of the complainant. The

clause 14(a) is reproduced below for ready reference.

“The Construction: of sthe Flat is likely: to be
completed within aperio¢offprty{4@ months of
commencement of construction of the particular
tower/block.in which: the Flat is located with a
grace period of six(6) months; on receipt of
sanction of the building plans/revised plans and
all other approvals subject to force majeure
including any restrains/restrictions from any
authorities, non-availability of building materials or
dispute with construction agency/workforce and
circumstances beyond the control of Company and
subject to timely payments by the Buyer(s) in the
said  Complex. No claims by way of
damages/compensation shall be against the
Company in case of delay in handing over the
possession on account of said reasons. For the
purposes of this Agreement, the date of application
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for issuance of occupancy/completion/part
occupancy/completion certificate of the said
Complex or the Flat shall be deemed to be the date
of completion. The company on completion of
construction shall issue a final call notice to the
Buyer(s), who shall remit all dues within thirty (3)
days thereof and take possession of the Flat after
execution of Sale Deed. If possession is not taken by
the Buyer(s) within thirty (30) days of offer of
possession, the Buyer(s) shall be deemed to have
taken possession for the purposes of this Agreement
and for the purposes of payment of the maintenance
charges, taxes, property tax or any other tax
imposable upon the Flat:

30. At the outset, it is relevant to comn

ent on the preset possession
A

clause of the agreement w 1erein. the possession has been
subjected to all kinds of terms and conditions of this agreement,
and the complainant not bemg,m default.under any provisions of
this agreement anﬁdécorﬁpliance withall provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that eveﬁ a .-single-"défault by the allottee in
fulfilling formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment time period for handing
over possession loses its meaning. The incorporation of such
clause in the buyer’s agreement by the promoter is just to evade
the liability towards timely delivery of subject unit and to deprive
the allottee of his right accruing after delay in possession. This is

just to comment as to how the builder has misused his dominant

position and drafted such mischievous clause in the agreement
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and the allottee is left with no option but to sign on the dotted
lines.

As per the aforementioned clause, the construction of the flat was
to be completed within 40 months of commencement of
construction of the particular tower in which the flat is located
with an additional grace period of 6 months. Since, the grace
period is unqualified and unconditional, therefore the same is

allowed. In view of above, the due date of possession come out to
13.08.2018. ?

'I.\

F.III Objection of the respondent regardmg compensation that can

32.

33.

be allowed under sectlon 73 and 74 of the Indian contract Act,
(N

1872. AT~

The respondent contends that as per the Indian contract act, the
compensation that can be provided to the complainant due to
breach of contract is governed by section 73 and 74 of the said Act
and that the compensation provided for the said breach has to be
reasonable and as per the terms of the contract signed between
the parties. » T ]-
On perusal of the record brought before this Authority, it is of the
view that the Real estate (Regulation and Development) Act, 2016
differentiates between the claim for compensation for breach of
contract and the right of delayed possession charge as per section
18 of the Act of 2016. Compensation and DPC are two separate
remedies and while the former are to be filed before the
Adjudicating officer, the latter has to be filed before the Authority.

The Right of delayed possession charge is a statutory right and
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hence supersedes any contract entered between the parties.

Therefore, the respondent’s contention has no merit.

EIV Objection of the respondent regarding jurisdiction of the

34.

35

complaint w.r.t the apartment buyer’s agreement executed
before coming into force of the Act.

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly dismissed
as the apartment buyer’s agreement was executed between the
parties before the enactment of the Act and the provision of the
said Act cannot be applied retf-'gépééﬁ:'\/ely.

The authority is of the Vi.evy-:;ﬁha;t'the provisions of the Act are
quasi-retroactive to some extggﬁfc_:_i_ri_'i.gi:;erati‘bnfand would apply to
the agreements férf;%saife entered into even prior to coming into
operation of the Act where the transaction are still in the process
of completion. The Act nowhere provides, nor can be so construed,
that all previous agreements would be re-written after coming
into force of the Act. Therefore, the provisions of the Act, rules and
agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the
rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said
contention has been upheld in the landmark judgment of
Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P
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2737 of 2017) decided on 06.12.2017 and which provides as
under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter...

122.  We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be hqv; g Qfmactive or quasi retroactive
effect but then ‘on that ground the validity of the
provisions of  RERA cannot. be challenged. The

Parliament is compéférft enough to legislate law having

retrospective or retroactive effect. A law can be even

framed to affect subsisting./ existing contractual rights
between the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the

Standmy Committee and Salec;& Committee, which

submitted its detaﬂed reports.”

36. Also, in appeal no. 173 of 2019 titled Mbglr: Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in the.order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-

“34. Thus;, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even

: e % f the A bere il

I i1 i I jon. Hence
in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”
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The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself, Further, it is noted
that the builder-buyer agreements have been executed in the
manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges payable under various heads shall be
payable as per the agreed terms and conditions of the agreement
subject to the condition that the Same are in accordance with the
plans/permissions appmveﬂ by the respective
departments/competent authb”ﬁtie%'*and are not in contravention
of any other Act, rules and Eeéuiagio?s m_aid_e thereunder and are
not unreasonable or exorbitant in ﬂa;ure H@g_t:e, in the light of the
above-mentioned reasons, the contention of the respondent w.r.t.
jurisdiction stands rejected.

Findings on relief sought by the complainant.

G.I Direct the respondent to hand over possession of the aforesaid

38.

unit.

In the instant case, the flat _buyer agreement was executed
between the corn“p:‘laihant%%néz I§1e respé‘ndentan 04.07.2013, and
as per clause 14(a) of the said lagreement, the possession was to
be handed over within 40 months (Ad‘ditiona] grace period of 6
months) from the date of commencement of construction of tower

in which the flat is located. The said clause is reproduced below:

“The Construction of the Flat is likely to be
completed within a period of forty (40) months
of commencement of construction of the
particular tower/block in which the Flat is
located with a grace period of six( 6) months,
on receipt of sanction of the building
plans/revised plans and all other approvals
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Subject to force majeure including any
restrains/restrictions from any authorities, non-
availability of building materials or dispute with
construction agency/workforce and
circumstances beyond the control of Company
and subject to timely payments by the Buyer(s) in
the said Complex. No claims by way of
damages/compensation shall be against the
Company in case of delay in handing over the
possession on account of said reasons. For the
purposes of this Agreement, the date of
application for issuance of
occupancy/completion/part

occupancy/completion certificate of the said
Complex or the Flat shall be deemed to be the
date of completion, The company on completion
of construction shall‘issue a final call notice to the
Buyer(s), who shall remit all dues within thirty
(3) days thereof anc take possession of the Flat
after execution of Sale Deed. If possession is not
taken by the Buyer(s) within thirty (30) days of
offer of possession, the Buyer(s) shall be deemed
to have taken possession for the purposes of this
Agreement and for the purposes of payment of
the maintenance charges, taxes, property tax or
any other tax imposable upon the Flat.”

Therefore, the due date of possession comes out to be 13.08.2018.

However, there has been a delay.in completion of the said flat. The
respondent obtained the occupation certificate on 13.07.2022 and
thereafter issued an offer of ﬁ’SSessfen on 22.08.2022. The
complainant, however, did not take the possession due to dispute
regarding payment of dues.

It is the view of this Authority that as per section 19(10) of Real
estate (Regulation & Development) Act, 2016, the complainant
was under an obligation to take physical possession within a
period of two months of the issuance of occupation certificate for
the said unit. The said section is reproduced hereunder:

“19(10) Every allottee shall take physical
possession of the apartment, plot or building as
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the case may be, within a period of two months
of the occupancy certificate issued for the said
apartment, plot or building, as the case may be.”

In view of the aforesaid reasoning, the complainant is bound to

take possession of said flat.

G.II Direct the respondent to pay interest on delayed possession at

41.

42,

the rate determined by this Hon’ble Authority for every
month of delay from due date of possession till actual

handing over of possession.

In the instant case, the comp}&mtmshes to continue with the
project and is seeking DPC as provided under the proviso to sec
18(1) of the Act. Sec 18(1) proviso reads as'under-

“Section 18: - Return of amount and compensation
18(1). If the promoter falls to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing.over of the possession, at such rate as ma 1y
be prescribed.” ;

In the instant case, the possession af'-_the--»aforesaid unit was to be
delivered on 13.08.2018. as _pej‘ clause-14(a) of the agreement
dated 04.07.2013 but the same was not delivered. The relevant

clause of the agreement signed between the parties is reproduced

below:

“The Construction of the Flat is likely to be
completed within a period of forty (40) months of
commencement of construction of the particular
tower/block in which the Flat is located with a
grace period of six(6) months, on receipt of
sanction of the building plans/revised plans and
all other approvals subject to force majeure
including any restrains/restrictions from any
authorities, non-availability of building materials or
dispute with construction agency/workforce and
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circumstances beyond the control of Company and
subject to timely payments by the Buyer(s) in the
said  Complex. No claims by way of
damages/compensation shall be against the
Company in case of delay in handing over the
possession on account of said reasons. For the
purposes of this Agreement, the date of application
for  issuance  of occupancy/completion/part
occupancy/completion certificate of the said
Complex or the Flat shall be deemed to be the date
of completion. The company on completion of
construction shall issue a final call notice to the
Buyer(s), who shall remit all dues within thirty (3)
days thereof and take possession of the Flat after
execution of Sale Deed. If possession is not taken by
the Buyer(s) w:thm,thirgf (30) days of offer of
possession, the Buyer( 'j Shull be deemed to have
taken posse,ssiﬂn far e pqrposes"af this Agreement

and for the purp ses of payme; ro’ﬁtha maintenance
charges, taxes, pmp' y tax ‘or aq} other tax
imposable'upon the Flat”

43. Admissibility of delay possession charges at prescribed rate
of interest: Provise to section 18 provides that where an allottee
does not intend to :/vithdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it has

been prescribed nnder mle 15 of the rules. Rule 15 has been
- N
reproduced as uneler ;

Rule’ 15 Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1)For the purpose of proviso to section 12;
section 18; and sub-sections (4) and (7) of section
19, the “interest at the rate prescribed” shall be the
State Bank of India's highest marginal cost of
lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use,
it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from
time to time for lending to the general public.
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The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per the website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as of the date i.e., 07.02.2024 is 8.85%. Accordingly, the
prescribed rate of interest Wl;;ﬁ%ﬁféﬁmarginal cost of lending rate
+2% i.e., 10.85%. v

The definition of the term 'iﬁ'téré's_t*l.i'as*deﬁned under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottee by the prometer, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default. The'f.re"lEVa{_L_t'lsétvlon is reproduced

below:

“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) The rate of interest chargeable from the allottee by the
promoter; in case of default, shall be-equal to the rate of
interest that the promoter shall be liable to pay the
allottee, in case of default;

(ii) the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to the
promoter till the date it is paid;”
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Therefore, interest on the delay payments from the complainant
shall be charged at the prescribed rate ie., 10.85% by the
respondent/ promoter which is the same as is being granted to it

in case of delayed possession charges.

On consideration of the circumstances, the documents,
submissions made by the parties, and based on the findings of the
authority regarding contravention as per provisions of rule 28(2),
the Authority is satisfied that, tha ﬁespondent is in contravention
of the provisions of the Act. *&y’é‘m‘tue of clause 14(a) of the
agreement executed betwee}i 'Hi@ ;barnes on 04.07.2013, the
possession of the subject uﬁ&'v@&ﬁxo be“delivered within 46
months from the date of commencement of construction of tower
in which the flat is located. Therefore, the due date for handing
over possession was 13.08.2018. Accordingly, it is the failure of
the respondent/promoter to fulfil its obligations and
responsibilities as per th-elag_xze_‘ement to hand over the possession
within the stipulated pérfo"cl-".'“'l‘fi@:i’dﬁ‘tlioi*i'ty is of the considered
view that there isra delay on: the gaﬁt of" ﬁhe respondent to offer
possession of the allotted unit to the eomplamant as per the terms
and conditions of the buyer's agreement dated 04.07.2013

executed between the parties.

Accordingly, it is the failure of the promoter to fulfil its obligations
and responsibilities as per the agreement dated 04.07.2013 to
hand over the possession within the stipulated period.
Accordingly, the non-compliance of the mandate contained in
section 11(4) (a) read with proviso to section 18(1) of the Act on
the part of the respondent is established. As such, the allottee shall
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be paid, by the promoter, interest for every month of a delay from
the due date of possession i.e. 13.08.2018 till the date of the offer
of possession i.e. 22.08.2022 plus 2 months at the prescribed rate
i.e, 10.85 % p.a. as per proviso to section 18(1) of the Act read

with rule 15 of the rules.

50. Further, it is brought to the notice of this Authority that a certain
amount is yet to be paid by the complainant to the respondent. On
the proceeding dated 07.02,2022, the respondent was directed to
provide an updated statemé@éf’.-‘offf ‘ai}:c'ounts with 2 weeks after
adjusting the DPC to be payaETeby it to complainant, and the
remaining outstanding balz-_mééy- hﬁapy shall _be payable by the
complainant. The -Authority  hereby again ' directs that the
respondent shall issue a fresh statement of accounts to the
complainant after adjusting the amount to be paid by complainant

from the DPC payable by the respondent.

H. Directions issued be the Authority:

51.Hence, the Authority hereby passes this order and issues the
following directions under section, 37 of the Act to ensure
compliance with obligations caé't upon the promoter as per the
functions entrusted to the iﬂaut}_lqﬁty'_un'der section 34(f) of the Act
of 2016:

I. The respondent is directed to pay delay possession charges
to the complainant against the paid-up amount at the
prescribed rate of 10.85% p.a. for every month of a delay
from the due date of possession i.e. 13.08.2018 till the date of
offer of possession i.e. 22.08.2022 plus two months, as per

section 18(1) of the Act of 2016 read with rule 15 of the rules
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after adjusting the amount payable by the complainant, if
any.

The rate of interest chargeable from the allottee by the
promoter, in case of default, shall be charged at the
prescribed rate ie, 10.85% by the respondent/promoter
which is the same rate of interest which the promoter shall
be liable to pay the allottee, in case of default i.e., the delayed
possession charges as per section 2(za) of the Act.

The respondent is dn‘ec@ﬂtﬁ issue a fresh statement of
accounts after adjusnngﬁatmtg off the amount payable by
the complainant against the DPC,

The respondent shall ﬁot 'v..c:'harge anything from the
complainant which is not part of the buyer’s agreement.

A period ofﬁ 90 days is given to the respondent to comply
with the directions given in this order failing which legal

consequences would follow.

52. Complaint stands disposed of;

53. File be consigned to the Registry.

Ashdk Sangwan
Member

Haryana Real Estate Regulatory Authority, Gurugram

07.02.2024
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