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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no. : | 2754 0f 2023
Date of filing: 19.06.2023
Date of decision : 01.03.2024

Pankaj Goel

R/o # D-101, Aparna Sarovar, Gopanna Pally,
Hyderabad-500046

Complainant
wﬁw ; il J ‘,j e N
M/s Vatika Ltd. y" iﬂ""iy;“ .
Office address: Vatika t,rkap %}hﬁt@ogm usk;ant Lok,
phase- 1, block- A, Mehmﬁh urugram road Gurugram,
Haryana-122002 H B = o o Bespongent
im\ ™~ J
CORAM: 4 "—;-.__- \r
Shri Sanjeev Kumar Arorﬁa r;‘%*_‘_.. i /.0 Member
N\ L
APPEARANCE: NI J A
Ms. Stutii Jain (Advocate) Complainant
A¢ Respondent

1. The present compi‘a-i.rké 1'}rasE Be‘en l\ﬁi-‘é:a:'t{iy'fh'e' Ebmplainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions as provided under the provision of the Act
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or the Rules and regulations made there under or to the allottees as per
the agreement for sale executed inter se.

A. Project and unit related details

2. The particulars of the project, the amount of sale consideration, the
amount paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the following

tabular form:

S.no. | Particulars

B Name of the project '.~' . I :I lOI'lS by Vatika in the project

4 ik o {;ity at Sector 88-B,
‘_,‘._._. 13 1k 1.10.2013
.10.2015

9 10.2017 valid up

3 RERA Reglst Pgd 9
registered \ { Q

4, Allotment letter ™

5, Date of b nji ﬁm (& ' ﬂa ’1”"

agreement 9.0f ¢ aint
wad 0| ps-29 ot complin
6. |Unitno. — | \\|HSG-028-Pocket:H!2-Level-2, 1350 sq.
ft.
[page 31 of complaint]
7. Possession clause 13

The developer based on its present plans
and estimates and subject to all just
exceptions, contemplates to complete
construction of the said residential floor
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within a period of 48 (forty eight)
months from the date of execution of
this agreement unless there shall be
delay or there shall be failure due to
reasons mentioned in other -clauses
herein or due to on failure of allottee(s) to
pay in time the price of the said
residential floor along with all other
charges and dues in accordance with the

cheg uIe of payments given in annexure-i

e Ry

32062020 \ ’*4 "

\"x h z:
9 Total Sale Cons 5, 9 49}
as per SOA da J 48 of |
24.11.2023 . .! _ ,(9 ;’
N W Y
10. | Paid up amount as«per] 3| !.' /-

12. Possession letter

11. | Occupation A [10.

A A
-y j]',gugt? R, /]
I \M1V1]

10.04.2023

asper the demands raised by the
Io r from time to time or any failure
art of the allottee(s) to abide by

or conditions of this

[pg. 69 of complaint]

13. | Conveyance deed

19.10.2023
[pg. 33 of reply]

B. Facts of the complaint

3. The complainant has made the following submissions in the complaint:
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s

a.

The grievance of the complainant relates to breach of contract, false
promises, gross unfair trade practices and deficiencies in the
services committed by the respondent in regard to the floor no.
HSG-028, Level 2, plot no. 28, (hereinafter referred to as ‘Floor’)
measuring 1350 square feet of super area in the project
‘Xpressions’ (hereinafter referred to as ‘project’) situated at sector
88A & 88B, Gurugram, Haryana bought by the complainant paying

his hard-earned money. ,

The respondent, Vatika L‘ " |

under the Compam 19 ended up to date and is being
sued through its pﬁ&l}"%n @

: _.'ﬂ: 1 rf%‘lﬁéﬁf&lﬁigec‘cor The respondent
/“*\ N ) ‘,_h‘,"_ S
is carrying out bl“f}ﬁness 'ﬁﬁﬂ&& -pro! e;eﬁ and colonizer and is
&rl.g%ctlon activities.

e, 2016 (hereinafter

inter alia engaged n dev ent
4 w‘%{»

In the bullderbﬂ?e ag ce rlii-ddz:e
nent” j %t

Limited in assoé?af%o‘% &.eo

developing a reSId\n\tTa plc

referred to as “Agr

ec ._._fﬁ.fc ony by the name of Vatika
8B, (Gurugram, Haryana and the
"""" Hary has granted license
d [\"l“i[é:nce no. 11 of 2015
dated 1st October, 2015.

The respondent collected a huge amount from gullible and naive
buyers including the complainant from 2015 onwards and kept on
promising the complainant for the delivery of possession of his

floor on time as per the agreement. The complainant paid all
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payable amounts, as and when demanded by the respondent, a total
0f X93,23,066 /- till January, 2023 for the floor.

The genesis of the present complaint lies in the gross indifference,
refusal and failure of the various obligations on the part of the
respondent. The respondent initially enticed various customers
including the complainant to pay his hard earned money for the

purchase of the floor in the project.

13, page 11 of the agreemen The promoter failed to timely deliver

j_éﬂeﬁ%red the possession of the floor

on 10th April,/2 2023 afte?“’é: ﬁel’ay of: almost three years. The
respondent ha% fm%%d to fulﬁLobhgauons as per the agreement and

the possession of;hgﬂgoﬁa

deliver legltuqa‘i"e E?Qd;ilanUI possession of his floor in timely
manner. Thus, \r.he nespondent IS liable to pay interest on the

amount deposnted Q’%\he complamagt due to delay in delivery of
Ru’ (JW " i

possession.

-

Relief sought by th ﬁm i@t: % D, /A
The complainant has's ‘ué oﬁo%ing’reﬁeffs)

a.

Direct the responcfgplt: to [p4§ delay possesslon charges on paid
amount till date of handing over of possession.

Direct the respondent to delete the sum of X1,39,375 /- charged by
the respondent from the complainant towards interest on delay
payments as the complainant has not defaulted in making

payments.
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c. Direct the respondent to complete the development of the project
and deliver the floor along with all facilities and amenities like
water, electricity, roads, green belt, etc. immediately and obtain
completion certificate.

d. Litigation cost-31,00,000/-.

5. On the date of hearing, the authority explained to the respondent/
promoters about the contraventions as alleged to have been committed

g

in relation to section 11(4) (al‘q- Ia?w / et to plead guilty or not to plead

I
L -.

a. Itis submlttfd':ﬂ&t the.- g}poqﬁer%t

complete the C“oﬁ“'é ruction of tﬂe p%’O] ectia dt the respondent herein

-. er S| fﬁae a __e‘e‘g'Lent has completed the
_tji»qccup%f@ﬁce‘ftlﬁcate on 10.01.2023.
uﬁﬁm’ ith free will and consent has
of 'on 10.04.2023 after satisfying
_ and f’fttings /fixtures of the

subject unit. Furthﬁer! Reh?SPEP;&efl}[-ﬁd}gﬁready executed the

conveyance deed in favour of the complainant on 19.10.2023.

in compliance wi’fi\ h,
construction and\o' _

The complainant herei

b. The respondent humbly submits that the complainant executed the
possession letter dated 10.04.2023, whereby the complainant took
over peaceful and vacant physical possession of the unitin question
after fully satisfying themselves with regard to its measurements,

specifications, fittings and fixtures etc. It was further explicitly
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stated by the complainant in the aforesaid letter agreed that upon

acceptance of possession they would not be entitled to raise any
claim of any nature whatsoever regarding delay in possession of
the unit in question.

¢.  That in around the year, 2015, the complainant learned about the
residential project launched by the respondent titled as
“XPRESSIONS BY VATIKA” (heremafter referred to as ‘Prolect]

respondent to know
complainants 's ;aboqt the specifications and

project-and %ﬁ@gd with every proposal
sar y for th‘é"ﬂev‘&‘opmentw p

s i)

-een mtg(;gst in the project being

Qfosgkafugg satisfied with the
pl =r@nqde01ded to book a unit

%ﬁ jec 'th@c m
- n _“ i
rmda : Ejand paid an amount of

further registration in the

invitation %og alldtment letter dated
19.01.2016, ca{@,@h@g j}@;q tpﬁcomplamant for taking the

allotment and requested to come to the office of the respondent on
09.02.20186, for taking the allotment of the unit.

f. Thereafter, the respondent vide allotment letter dated 09.02.2016,
allotted a unit bearing no. 28, Level 2 Floor, Street No. H-32,
(hereinafter referred to as ‘Unit’) admeasuring super area of

1350sq. ft., in the aforesaid project. That the respondent vide letter
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dated 08.06.2016, served two copies of the builder buyer

agreement (hereinafter referred to as ‘agreement’), for execution
and requested the complainant to return the signed copy of the
same for further execution within 30 days.

g. That on 22.06.2016, builder buyer agreement, was executed
between the both the parties, for the unit in question having Basic
Sale consideration of %76,27 500/- comprising in the project in
question. It is to brmg terfﬁ-ilgﬁledge of the Ld. Authority that

) unt of 393,82 067/ (inclusive

possession of the unit

ande S \{nto force majeure
e date of execution

; here shall be failure

i dtis submltted h Subs : i e bot and signing of the
agreement, the~ RUQ—{%@? éxl.r}né}een roadblocks in
construction and development works in projects in its licensed
lands comprised of the township owing to the initiation of the
unexpected introduction of a new National Highway being NH 352
W (herein “NH 352 W”) proposed to run through the project of the
respondent. Initially HUDA has to develop the major sector roads

for the connectivity of the project on the licensed land. But no
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development for the connectivity and movement across the
sectors, for ingress or egress was done by HUDA for long time. Later
on, due to the change in the master plan for the development of
Gurugram, the Haryana Government has decided to make an
alternate highway passing through between sector 87 and sector
88 and further Haryana Government had transferred the land to
new highway 352 w. Therefore, in a process of developing the said
highway 352 W, the land, waﬁ.&gh&ed by 4 to 5 mtrs. It is pertinent

LAk

note that the respondent Fn” %éaﬂy laid down its facilities before

»
?s.

W
such upliftment. As q,regult gnp,spendent was constrained to uplift

the project land, and ref‘%aﬁ‘ﬁ’JL i’t‘&h‘& facxlltles Thereafter, GMDA
handed over the possessmn of the land properties/land filling in
NH 352 to ng-'ﬂ fer construgtmrg and develppment of NH 352 W.
All this process 'ha§ caused‘lconmderable amount of delay and thus
hampered the pro;e,ctm, qujestton whlcp are beyond the control and
ambit of developer, Wh},gh alsoncontrligutc;d to the inevitable change

'\"__ & i' ‘;“?‘ }"“

in the layout plans, ™. bt

The Haryana Gpv ;nmgntemuall;aﬁce w1th ‘the Town and Country
Planning Depa%tmerft in exeﬁ:rsﬁe of%ower vested under Section
45(1) of Gurugram Metropohtan Deve)opment Authority Act,2017
(GMDA Act, 2017), transferred the properties falling within the
ambit of NH 352W acquired by HUDA to GMDA for development
and construction of NH 352 W.

That the GMDA vide its letter dated 08.09.2020 had handed over
the possession of the said properties for construction and

development of NH 352 W to the National Highway Authority of
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India (NHAI). This is showing that still the construction of NH 352

W is under process resulting in unwanted delay in completion of
project.

. That also, the construction was affected due to re-routing of high-
tension lines passing through the lands resulting in inevitable
change in the layout plans. The respondent herein by virtue of
clause 16 in the agreement, shall be entitled for the extension of

time period correspondlg% ‘tb"the delay caused due to the change

m. Thatas perthetable}&’h wi hereins

unforeseen cnffﬁls nces,m}‘ { a red and calculated,

before deterrgl‘%’aéon OfAt possession to the
complainant. Tlﬁtfrj: . | e delay, the date to
offer possessio Tfa \ | _\ a] oélmately 1.4 years.

n Subsequently, up ri‘s}b -19 restrictions it took

led to slow pr% completion’of p
shortage in “workforce, ~ma erfals ‘and * transportation, the
respondent managéd f%?@ﬁue&tﬁ,@e% nﬁstructlon work. That
the respondent also has to carry out the work of repair in the
already constructed building and fixtures as the construction was
left abandoned for more than 1 year due to Covid-19 lockdown.
This led to further extension of the time period in construction of

the project.
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0. Itis pertinent to note that the complainant took over the peaceful

and vacant possession of the allotted unit after being fully satisfied
with the size, dimensions, structure and delay in possession. It is to
note, that, the complainant took the possession at their own will
after being fully satisfied with the specification and measurements
of the unit. Also, the complainant was fully aware of the status of

the occupation certificate whxle takmg the possession of the unit.

claim delay interest, in '
Therefore, the pres,enﬁ’

maintainable an

co 'pLaint“of the complainant is not

,r" 3 l. luﬂ‘-ﬁr %.;

57 ‘h“‘J\__

Copies of all releva wmenﬁ’havﬁeer: ﬁleq and placed on record.
Their authenticity z ‘}%t‘m dlsp|r1tg Hence, the complamt can be decided
based on these upﬂisgiuteé d?cumqpts and submnssnons made by
parties. VYl | | | /Z, |

Jurisdiction of the au?:hopl{;y e ‘

The plea of the respondents eg;, fnége?ectlon of complaint on ground

of jurisdiction stai%ggre cted. -Eauth@rlty observes that it has
rﬁm' pg-l?ﬁictlon to adjudicate the

present complaint fQ{fj;h;g_ yfq‘as_'oglé glvgn below
E.l Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by the

Town and Country Planning Department, the jurisdiction of Real Estate

'!

territorial as well

Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
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District. Therefore, this authority has completed territorial jurisdiction

to deal with the present complaint.

E.Il  Subject matter jurisdiction
10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and

functmns under the prmfr.s‘j 0 b F}:s Act or the rules and
n er 0 rito the allottees as per the

agreement for sale, or to'th '.,‘,r’q“# Cia tion of allottees, as the

case may be, till the  conve y i Lﬁ:artments plots

or buildings, as the d‘se may | ,\  tort allottees, or the

common areas I‘.'O;ét gétees or the

competentauﬂ}gn' yas i:b case n ‘i."'b O\
Section 34-F\ @ ons of the Authonty

| B . "
.......... f -’7 N rf’j!\\"; é

g ) it~ '

34(f) of tffe!‘ﬂci pr hd ol enis_urr% e of the
obhgat:ons upo th l‘;no:‘qfn s ( ces and the
real estate % this Act an ;: e‘J rules and
regulations m ek unger Ei i 9‘ /

11. So, in view of the provnslons of the act quoted above, the authority has
N‘ AL *dfr

complete jurisdiction to decide the complaint regarding non-
HE A ERECER A

compliance of obllgatlons by the promoter leavm‘a aside compensation

which is to be decided by theL ad]udlcatmg officer if pursued by the
‘ jl . :{\ F— “

complainant at a later ;tiage
F. Findings on the relief sought by the complainant.

F.I. Direct the respondent to complete the development of the project
and deliver the floor along with all facilities and amenities like
water, electricity, roads, green belt, etc. immediately and obtain
completion certificate.

12. Inthe present matter the complainant has already taken the possession
of the said unit on 10.04.2023 and the conveyance deed has also been
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executed between the complainant and the respondent on 19.10.2023
accordingly, the above said relief stands redundant.

F.IL Direct the respondent to delete the sum of 1,39,375/- charged by
the respondent from the complainant towards interest on delay

pPayments as the complainant has not defaulted in making
payments.

The authority observes that according to the statement of account
issued by the respondent attached as annexure 3 of the complaint,
though the respondent has |
31,39,375.11/- on 22.11.201 QY

i . O

Qgs‘g_ion charges on paid

EIIL Direct the res ﬁE y !
amount till da é handing over of %sses‘__m’i,

In the present corﬂp ] > {n ain‘ian _-:I_inté_‘nd's to continue with the
'-' 1.0 NS

project and is seeking-delat _;#)0 eg‘pio cl#rgé;#ey the amount paid by

him in respect of subj
for ready reference:
“Section 18: - Return ofbmoun#ﬂﬁ?fcompensation.

18(1). If thewpr oter ailsto,complete or, is unable to give
possession %ﬂ artmer o%a ﬂégg
in accordan thrtheterms of the'agreement for sale or, as

the case may-be, duly, qom@d{bx the \date specified
Ed ~ | A I\

therein; or \ ~7 | || 1V
due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under this Act or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the
amount received by him in respect of that apartment,
plot, building, as the case may be, with interest at such
rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:

e
Y g
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Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest
for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.”
(Emphasis supplied)
Clause 13 of the flat buyer agreement provides for handing over of

possession and is reproduced below: -

13
The developer based on its present plans and estimates and
subject to all just exceptions, contemplates to complete
construction of the said re. u}egpa! %ﬂ or within a period of
48 (forty eight) months from the da eafexecutlon of this
agreement unless there shall
failure due to reasons mention ;'
due to on failure of allot "'""'_' ]
said residential ﬂ qf‘on g -
in accordance SC _ ayn
annexure-i or’ Qf‘&) m_;- wands raise ﬂse developer
from time to{ _.fqg oq-l;hg part gf he allottee(s)
to abide by argao the terms orcon{:ﬂoso this‘agreement.”

At the outset, it is rélevént to.c0] %ntconthe p r\@; et possession clause

: E..X ) .

pay mJ::me the price of the

of the agreementwhegeiu ;: 313n

th"ﬁll&wprowsmns formalities and

clause and 1ncorporatmn Lufa.,glilch con 1t:mns Qre ,Iinot only vague and
uncertain but so héavﬁ%lééé’e&.,m‘fa\;cjuhgf tl'%%%'omoter and against
the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoters
may make the possession clause irrelevant for the purpose of allottee
and the commitment date for handing over possession loses its
meaning. The incorporation of such clause in the flat buyer agreement

by the promoters are just to evade the liability towards timely delivery
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of subject unit and to deprive the allottee of his right accruing after delay
in possession. This is just to comment as to how the builder has misused
his dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on the dotted
lines.

Due date of handing over possession: The promoter has proposed to
hand over the possession of the sa;d flat within a period of 48 months

from the date of execution of %\" TN
) N ( vy

of 48 months expires on 22.06.?'1
' é’ccq_unt of Covid-19 (after the
4€am‘unthsj Since the period of 48
£ AY 4 Wl 2y N Y )
months expires on 2231%06_52020 H'Te .
and circumstancesgbﬁlti case and actingunder its notification no. 9/3-
2020 HARERA/GGM(Admn) dated 26.05.2020 hereby allows the 6
\Z BREEEBE/

months grace perio&ﬁfgnggd iboérfe tﬁe 48 months. Therefore, the due

\Ca i 1§ fl ﬁ.,?“j'é___-“
date of handing over Soées&mﬁtmzﬂ.ggzﬂ,z

NSTE pEGUYS

Admissibility of delay po"'ssesﬁn‘;‘charges at prescribed rate of
interest: Proviso :ﬁiﬁ@fs? :
intend to withdraw Tor he--'pi'?bj

extension of a period of 6-fn 'y,
ar\*' | Bae 4

: R 20 A
expiry of the said tll’!_lt‘.___#pél_‘ od o

authority after,considering the facts

L t%féﬁwhé%e an allottee does not
» i‘ v | “-b
€ shall'be paid, by the promoter,

( 24 UM I XD AR i
interest for every lﬂ\gnjh&qf delay, [:il_l_-g_hg handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15
of the rules. Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1) For the purpose of proviso to section 12; section 18; and
sub-sections (4) and ( 7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:
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Provided that in case the State Bank of India marginal cost
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of India
may fix from time to time for lending to the general public.”

19. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

20.

21.

promoter, in case

the promoter shall

“(za) "interest" means the
promoter ort hﬂo :
Explanation, —
(i) thera interest ) the allottee by the
promoter, in case of default, shall 0 t e rate of
interest wl'hc’?r It e Shﬁfmgc /to pay the
allottee, in case of defa ult.
(ii) the interest payable by the promoter to the allottee
shall be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by the
allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;”

22. Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate ie, 10.85% by the
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respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges.

On consideration of the documents available on record and submissions
made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the section 1 1(4)(a)
of the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 13 of the agreement executed between
the parties on 22.06.2016, the P ‘; "en of the subject apartment was

to be delivered within 48 month ggu__q he date of execution of buyer’s
;.._ +

_=-f=ﬁ$h"£'fz
agreement. The perlod ofﬁa month
"i‘#‘ o < L &

grace period is conce}nad é_"' Lg:ved«{or the reasons quoted

TN
above. Therefore, th ‘gue date of handing over possessnon comes out to

‘4“*&-{ e,

be 22.12.2020. As suc{: the allattee shall be pald by the promoter,
interest for everygﬁ:rith,of dglay fr?m. due date of possession i.e.,
22.12.2020 till the

10.04.2023, at prescrl‘ﬁ‘e& né}é'l!e.,iﬂ 85‘5 0 p-a. as per proviso to section
18(1) of the Act read with rdle.lﬁ_'{ Sl

rules.
Directions of the :f_ a:_- ri

te of handlng over 0&p085essaon of the unit i.e.,

!; ofdefr and issues the following

directions under sectelqm) 3&7 of ‘th@ 13.Ctr- to ensure compliance of

Hence, the authority hre"b sses

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

a. The complainant is entitled to delayed possession charges as per
the proviso of section 18(1) of the Real Estate (Regulation and
Development) act, 2016 at the prescribed rate of interest i.e.,

10.85%p.a. for every month of delay on the amount paid by him to
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the respondent from due date of possession i.e., 22.12.2020 till the
date of handing over of possession of the unit i.e., 10.04.2023 at
prescribed rate i.e., 10.85 % p.a. as per proviso to section 18(1) of
the Act read with rule 15 of the rules.

b. The respondent shall not charge anything from the complainants
which is not the part of the agreement. However, holding charges
shall not be charged by the promoters at any point of time even

after being part of agreement as per law settled by Hon'ble

| 2\ s
(Sdnjeev Kumar Arora)
Member

A

GURUGRAM
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