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BEFORE THE HARYANA REAI, ESTATE REGUTATORY
AUTHORITY, GI.IRUGRAM

ORDER

1. This complaint has been filed by the complainant/allottees under

section 31 of the Real Estate (Regulation and Development) Act, 2016

(in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules,2017 (in short, the RulesJ for

violation of section 11[4] (a) ofthe Ac: wherein it is infer alia prescribed

that the promoter shall be rt,sponsible for all obligations,

responsibilities and functions undel,the provision of the Act or the

Rules and regulations made thereunder or to the allottees as per thc

agreement for sale executed lnter se.
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Unit and proiect related details

The particulars of unit details, sale ( onsideration, the amount paid by

the complainants, date of proposed t anding over the possession, delay

period, if any, have been detailed in the following tabular form:

S.

N.
Particulars D

7. Name ofthe proiect "l
G

2. Proiect area 2
J. Nature of the proiect C

4.

-=
5-

DTCP license no. and validity
status
l.tr.e of ti."nsee

2

u
S

6 RERA Registered/ not
registered

R

d
7. RERA registration valid up to 2

F

2

d
C

ir
8. Date of approval of building

plans
3

t,i

o Date of environment clearance 1

t,

10. Shop no. 4

ll. Unit area admeasuring 5

12. Date of execution of agreement
to sell

1

(

13. Allotment letter 1

(r

14. Possession clause

lrt",, T.-tya Secto. 84" lurugram,
.281 acres

"!rrne,'ctrl 
."lor1y

5 of 2o"lg dared 17.05.2b13 valid

etails

p to 16.05.2019

LBlrllpli,rl g! glllqth er!
egistered vide no. 24 of 2077
ated2s.w.20fi
3.01..2023
:r a period commencing from
1.07.2077 to 5 years from rhe
rte revised Environment
earance + 6 months grace period
view of Covid- 19

1.10.2 013
Is per information obtained from
anning branchi
7.t0.2014
rs per information obtained from
anning brancU
l, Ground floor
'age 34 of the complaln U
t 2.64 sq. ft. (gross areaJ

'age no. 34 of the complaintl
7.Og.2oL4

'age no. 33 of the complaint)

7 .09.2014

'age no. 31 of the complaint)- "..r 
l: Possession Time and

joMeq!q!!on
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T,\at the Seller shall sincerely
eitdeavor to give possession of the
shop/commercial space to the
p rchaser within thirv.six (36)

e@cution of the Agreement to
scll or sanction of building plans
and environment cleorance
whichever is later and after
p;oviding "f necessary
ir, frastructure specially road sewer
& water in the sector by the
G)vernment, but subject to force
maieure circumstences, reasons
conditions or any Government/
R?gulatory authoriE's action,
inoction or omission ond reasons
beyond the control of the Seller. The
stller on obtoining certificote for
orcupation and use by the
Competent Authorities shall hond
over the shop/ commerciol space to
tl,e Purchaser for this occupation
attd use Tnd subject to the
P'trchaser having complied with au
tl.e terms ond conditions of this
application form & Agreement To
s(ll. In the event of his foilure to
take over possession and /or

and useo( cupy
sl op/commercial
provisionally and/or finally
ollotted within 30 days from the
dute oI intimdtion in writing by the
seller, then the same shall lie at
his/her risk ond cost and the
Purchaser shall be liable to
cjmpensation @ Rs.7/- per sq. ft of
the super area per month as
holding charges for the entire

eriod ofsuch de\oy........... "

the
space
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15. Due date of possession 1

[]
e

1

1_6. Total sale consideration R

0
n

1_7 . Amount paid by the
complainant

R

0
n

18. occupation certificate
/Completion certificate

N

19. 0ffer of possession N

,lote: - 36 months from date of
nvironment clearance i.e.,

u9291]J-
s.73,53,779 /-
\s per customer ledger on page
o. 75 of complaintl
s.60,29 ,964.02 /-
\s per customer ledger on page
c. 77 of complaint)
ot received

ot offered

B.

3.

Facts ofthe complaint

The complainant has made the follora'ing submissions; -

That on 02.11.2013 the complainants booked a unit in the project of

respondent named "Raheja Trinit," at Sector 84, Gurgaon by paying

a booking amount of Rs.5,00,000/. vide cheque bearing no.788622

dated 06.09.2013.

That the complainants continuously followed up with the respondent

through telephonic calls and office visits, for the allotment of the unit

and execution ofthe agreement to ;ell since they had booked the unit

on 02.77.2013 but the same were of no avail because the respondent

delayed it under one pretext or another. However, only after

collecting a substantial amount of Rs.27,73,742/- in lieu of the

consideration of the unit, the respondent issued an allotment Ietter

and agreement to sell dated 17.09.201,4 to the complainants vide

which a unit bearing no. 048 on th(rground floor, having a super area

of 512.64 sq. ft. was allotted to them for a total sale consideration of

lt.

I.

Complaint No. 6575 of 2022
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Complaint No. 6575 of 2022

Rs.62,58,207 /-.
That as per clause 3.7 ofthe agreelnent, for each delayed payment by

the complainants, the respondent was entitled to charge interest at

an enormous rate of 18% per annum from the due date of payment

of installment on monthly compounded basis, whereas, as per clause

4.2 ofthe agreement, in the event the respondent was unable to offer

possession within the time promis-.d, it was liable to compensate the

complainants merely at thb rate of Rs.7/- per sq. ft. of the gross

saleable area per month for the fil.st year and @Rs. 10/- per month

for the subsequent period of such delay till the date of receipt of

occupancy certificate. However, tho complainants could not negotiate

or dispute any of them slnce any dispute or disagreement thereof

would have led to cancellation of th e unit and forfeiture ofthe earnest

money i.e. 1070 of the basic sellirg price as per clause 3.6 of the

agreement.

That as per clause 4.2 ofthe agreenLent, the possession of the unit was

promised to be offered within 36 months from the date of the

execution of this agreement to sell or sanction of building plans and

environment clearance whicheve" is later and after providing of

necessary infrastructure in the sector by the government. Since the

environment clearance was received on 17.10.2014, the possession

of the unit was promised to be offered in 77 .1,0.201,7.

That the complainants complied r,r'ith each payment demand as was

raised by the respondent. The conrplainants sought regular updates

from the respondent through meet ngs and telephonic conversations,

with respect to the progress of corrstruction work of the project and

were assured that the same was pr lgressing as per schedule and that

possession of the unit would be off ered within the time promised. Bv
eage s of26 r'
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February 2021,, the responden: had collected an amount of

Rs.60,29,964/- against the unit from the complainants. However, the

respondent failed to offer possession of the unit to the complainants

within the time promised i.e. by 17.70.2077 and even till date. The

complainants relentlessly chased the respondent seeking a tentative

date by when possession of the unit would be offered but the same

was of no avail.

Vl. That as per Section 18 of the Act the respondent was liable to pay

interest to the complainants at a p:escribed rate of interest which as

per Rule 15 ofthe Rules is prescrit)ed as the highest marginal cost of

Iending rate plus two percent.

VII. That the respondent has failed to lffer possession of the unit to the

complainants within the time promised. The said delay continues

since legal possession of the urrit has not been offered to the

complainants even after the expinr of more than 5 (five) years fron.l

the promised date ofpossession, tt e same has notbeen offered to the

complainants till date.

Reliefsought by the complainant:c.

4. The complainant has sought following relief(sJ:

I. Direct the respondent to hand over the possession of the unit and

to pay interest on the paid-up ao ount at prescribed rate ofinterest.

0n the date of hearing, the authorjty explained to the respondent/

promoter about the contraventions : s alleged to have been committed

in relation to section 11(4J (aJ of the act to plead guilty or not to plead

guilty.

Reply by the respondent.

The respondent has contested the complaint by filing reply dated

17.10.2023 on the following grounds; -

Page 6 of 20
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Complaint No. 6575 of 2022

l1l.

That the complaint is not maintainable for the reason that the

agreement contains an arbitrati0n clause i.e. clause 62 of the

application form which refers to thi) dispute resolution mechanism to

be adopted by the parties in the event ofany dispute.

That the complainants, after che(king the veracity of the project

namely, 'Raheja's Trinity', Sector 84, Gurgaon had applied for

allotment ofa commercial shop vidr: his booking application form and

agreed to be bound by the termr; and conditions of the booking

application form.

That the complainants are real estate investor who had booked the

commercial unit in question with a,/iew to earn quick profit in a short

period. However, it appears that tt eir calculations have gone wrong

on account of severe slump in :he real estate market and the

complainants are now raising untenable and illegal pleas on highly

flimsy and baseless grounds.

That based on the application for b:oking, the respondent allotted to

the complainants commercial shop l:earing no. 048. The payment plan

opted by the complainants with the respondent was the down

payment plan wherein the majority of the payment towards the total

sale consideration was made by the, complainants. However, they are

still liable to make payment towar(ls the registration charges, stamp

duty, service tax and other charges at the applicable stage and the

same is known to them complainan: from the very inception.

That the complainants were continuous defaulters from the very

inception and despite being awale that timely payment was the

essence of the allotment, they failed to remit the same on time.

That despite the respondent fulfilling all its obligations as per the

provisions laid down by law, the g(,vernment agencies have failed to
PaEe 7 of 20
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fully provide essential basic infrastructure facilities such as roads,

sewerage line, water and electricity supply in the sector where the said

project is being developed. Therefore, the respondent cannot be held

liable on account of non-performanr:e by the concerned governmental

authorities. The respondent company has even paid all the requisite

amounts including the External Development Charges (EDC) to the

concerned authorities.

vii. That on account of certain con(litions which were beyond the

reasonable control of the responde[t, the construction of the project

in question has not been completed trnd the respondent cannot be held

liable for the same in accordance wi:h clause 34 read with clause 52 of

the application form.

viii. That the present complaint has been filed with malafide motives and

the same is liable to be dismissed with heavy costs payable to the

respondent.

7. Copies ofall the relevant documents have been filed and placed on the

record. Their authenticity is not in djripute. Hence, the complaint can be

decided on the basis of these undisl)uted documents and submission

made by the parties.

E. ,urisdiction ofthe authority

L The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.I Territorialiurisdiction

9. As per notification no. L/92/20U-1,TCp dated 14.7Z.ZOl7 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shaLl be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the
Page 8 of 20
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Complaint No. 6575 of 2022

proiect in question is situated withill the planning area of Gurugram
District, therefore this authority has (omplete territorial iurisdiction to
deal with the present complaint.

E.II Subiect matter iurisdiction
Section 11[4)(aJ of the Act, 2016 prcvides that the promoter shail be

responsible to the allottee as per agrertment for sale. Section 11(4J (al is
reproduced as hereunder:

Section 17

i41 fhe promote, shatt-
(o) 

.be 
responsible for oll obtigotions responsibilities dnd functions

under the provisions of this Act or tl e rules ond regulations mode
thereunder or to the ollottees as per the ogreemeit for sole, or to
the dssoctotion of allottees, as lhe corc moy be, till Lie convevonce
of oll Lhe oportments, plots or buildiDgs, o; the cose moy be. to theo ottees, or the common areas to the ossociation of oltoiees or the
compete outhority, as the cose mo1, be:
Section 34-Functions of the Authority:
34(D of the Act provides to ensure complionce of the obligotions
cqst upon the promoters, the allottees ond the reql estqte- aoents
under Lhis Act ond the rules and regu,alions mode Lhet eundei

So, in view of the provisions of the Acl quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter Ieaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Findings on the obiections raised by the respondent.
F. I Obiection regarding the complain lnts being investor.
The respondent has taken a stand thal; the complainants are investors
and not consumer, therefore, they are not entitled to the protection of
the Act and thereby not entitled to file the complaint under section 31
of the Act. The respondent also submitted that the preamble of the Act
states that the Act is enacted to protect the interest of consumers of the
real estate sector. The authority observes that the respondent is correct

F.

72.
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in stating that the Act is enacted to protect the interest of consumer of

the real estate sector. It is settled principle of interpretation that
preamble is an introduction of a s1:atute and states main aims and

objects of enacting a statute but at ttre same time, preamble cannot be

used to defeat the enacting provisi(,ns of the Act. Furthermore, it is

pertinent to note that any aggrieved person can file a complaint against

the promoter if the promoter contrar, enes or violates any provisions of

the Act or rules or regulations made thereunder. Upon careful perusal

of all the terms and conditions of the ilpartment buyer's agreement, it is

revealed that the complainants are t uyers, and they have paid a total

price of Rs.60,29,964.02 / - to the prornoter towards purchase ofan unit

in its project. At this stage, it is impor.tant to stress upon the definition

of term allottee under the Act, the satne is reproduced below for ready

reference:

"2(d) "allottee" in relotion to o reol ettate project meons the person to
whom a plot opartment or buil(ting, os the case may be, hos been
ollotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said ollotment through sale, transJbr or
otherwise but does not include a person to whom such ploL,
apartment or building, as the cas? may be, is given on rent:"

13. ln view of above-mentioned definitirln of "allottee" as well as all the

terms and conditions of the apartrnent buyer's agreement executed

between promoter and complainants, it is crystal clear that the

complainants are allottee(s) as the subject unit was allotted to them by

the promoter. The concept of investor is not defined or referred in the

Act. As per the definition given under section 2 of the Act, there will be

"promoter" and "allottee" and there citnnot be a party having a status of

"investor". The Maharashtra Real Estilte Appellate Tribunal in its order

dated 29.07.2079 in appeal no. 00060000000105 57 ritled as M/s

Srushti Sangam Developers Pvt. Lta: Vs. Sarvapriya Leasing (P) Lts.

complaint No. 6575 of 2022
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15.

And anr. has also held that the contept of investor is not defined or

referred in the Act. Thus, the contenlion of promoter that the allottees

being investor are not entitled to protection of this Act also stands

rejected.

F. II Obiection regarding agreements contains an arbitration clause
which refers to the dispute t.esolution system mentioned in
agreement,

The respondent submitted that the (:omplaint is not maintainable for
the reason that the agreement contains an arbitration clause which

refers to the dispute resolution mechanism to be adopted by the partjes

in the event of any dispute and the same is reproduced below for the

ready reference:

15.2 Arbitrqtion
"All or any disputes arising out ofor touching upon or relating to the
terms of this Agreement to Sell / Applicotion Form/ Conveyonce
Deed including the interpretatio,l and validity of the terms hereof

' and the respective rightsond obliltotions ofthe parties,which cannot
be omicably settled, despite bes: elforts, sholl be settled through
arbitration. The arbitrqtion prorcedings shall be governed by the
Arbitration and Conciliation Act, .,.996 or ony stotutory amendments
/ modifrcotions thereoffor the thrc being in force. The parties hove
agreed thot the orbitration proceedings sholl be held at the olftce of
the Seller in New Delhi by o sole rbitrqtor who shqll be appointed
by mutuol consent of the pqrties and whose decision sholt be finat
and binding on the porties. The c( st of qrbitration proceedings sholl
be borne by the porties equolly. lr case ofony proceeding, rcference
etc. touching upon the arbitration subject including any owotd, the
territorial jurisdiction of the courts sholl be Gurgoon, Haryono os
well as of Punjab ond Horyona Hi,7h Court ot Chandigorh.',

The authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

buyer's agreement as it may be noted that section 79 ofthe Act bars the

jurisdiction of civil courts about any matter which falls within the

purview of this authority, or the Real Estate Appellate Tribunal. Thus,

the intention to render such disput€s as non-arbitrable seems to be

clear. Also, section 88 of the Act says t.lat the provisions of this Act shall

Complaint No. 6575 of2022

Page 11 of 20



ffiHAREBA
ffi,eunuenRnl

be in addition to and not in derogatron of the provisions of any other

law for the time being in force. FurtlLer, the authority puts reliance on

catena of judgments of the Hon'ble Supreme Court, particularly

in National Seeds Corporation Limited v. M, Madhusudhan Reddy &

Anr. (2012) 2 SCC 506, wherein it has been held that the remedies

provided under the Consumer Protection Act are in addition to and not

in derogation of the other laws in lbrce, consequently the authority

would not be bound to refer parties t(, arbitration even if the agreement

between the parties had an arbitration clause. Therefore, by applying

same analogy the presence of arbitrar:ion clause could not be construed

to take away the jurisdiction ofthe authority.

16. Further, in Aftab Singh and ors, v, Emoar McF Land Ltd and ors.,

Consumer cose no.707 of2075 decided on 13.07.2017, the Narional

Consumer Disputes Redressal Comrnission, New Delhi INCDRC] has

held that the arbitration clause in agreements between the

complainants and builders could not circumscribe the jurisdiction of a

consumer. The relevant paras are reF,roduced below:

"49. Support to the above view is also lent by Section 79 of the recently
enacted Real Estate (Regulotion ond )evelopment) Act,2016 (for short
"the Reol Estote Act"). Section 79 ofthe soid Act reads os follows: -

"79. Bar ofjurisdiction - No civilcourtshall hove jurisdiction to
entertain any suit or proceeding in respect ofany motter which
the Authority or the adjudicot ng ollcer or the Appellate
Tribunol is empowered by or under this Act to determine and
no injunction shqll be grqnted bt any court or other authority
in respect of ony action token or to be token in pursuonce of
ony power conferred by or under this Act."

It con thus, be seen that the said provi::ion expressly ousts the )urisdiction
of the CivilCourt in respect ofany matter which the Real Estote Regulotory
Authority, established under Sub-section (1) of Section 20 or the
Adjudicoting OJficer, oppointed under .9ub-section (1) of Section 71 ot the
Real Estate Appellont Tribunal establ'shed under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyoswomy (supro), the
matters/disputes, which the Authorities under the Real Estate Act are

Complaint No. 6575 of 2022
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empowered to decide, ore non-arbitralle, notwithstanding an Arbitrotion
Agreement between the parties to sucn matters, which, to o large extent,
ore similqr to the disputes folling t'or rcsolution under the Consumer Act.

56. Consequently, we unhesitotingly re,iect the orguments on behalfofthe
Builder and hold that on Arbitrotion Clouse in the afore-stoted kind of
Agreements between the Complainonts qnd the Builder cannot
circumscribe the jurisdiction of o Co sumer Foro, notwithstonding the
qmendments made to Section I of the /lrbitration Act.,,

17. While considering the issue of mainlainability of a complaint before a

consumer forum/commission in th-. fact of an existing arbitration

clause in the builder buyer agreement, the hon'ble Supreme Court in
case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision

petition no. 2629-30/2018 in civil crppeal no. 23572-ZSS1S of 2017

decided on 70.72.2078 has upheld tJ.re aforesaid judgement of NCDRC

and as provided in Article 141 of t.re Constitution of India, the law

declared by the Supreme Court shall be binding on all courts within the

territory of lndia and accordingly, the authority is bound by the

aforesaid view. The relevant paras are of the l'udgement passed by thc

Supreme Court is reproduced below:

"25. This Court in the series ofjudgments os noticed above considered
the provisions of Consumer Protec,.ion Act, 1996 os well as
Arbitrqtion Act, 1996 and loid down thit comploint under Consumer
Protection Act being o special remedy, despite there being an
arbitration agreement the proceedings bet'ore Consumer Forum have
togo on ond noerror committed by Consumer Forum on rejecting the
opplicotion. There is reoson for not interjecting proceedings under
Consumer Protection Act on the strength an orbitration ogreement
by Act, 1996. The remedy under Consumer Protection Act is o remedy
provided to a consufier when there is a defect in ony goods or
services. The complaint meons any qllegation in writing made by q
comploinant has also been exploined in Section 2(c) of the Act. The
remedy under the Consumer Protection Act is conlined to complaint
by consumer as defined under the Actfor defect or deficiencies coused
by o service provider, the cheap and o quick remedy hos been
provided to the consumer which is the cbject and purpose of the Act
as noticed obove."

1.8. Therefore, in view of the above jrdgements and considering the

provision of the Act, the authority is ,lf the view that complainants are
Page 13 of 20
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well within their right to seek a special remedy available in a beneficial

Act such as the Consumer Protection.Act and RERA Act, 2016 instead of

going in for an arbitration. Hence, we have no hesitation in holding that

this authority has the requisite jurisdiction to entertain the complaint

and that the dispute does not require to be referred to arbitration

necessarily.

F.III Objections regarding force maieure.

19. The respondent has contended that the project was delayed because of

the 'force majeure' situations like delay on part of government

authorities in granting approvals etc..which were beyond the control of

respondent. However, all the pleas arlvanced in this regard are devoid

of merits. First of all, the possession of the unit in question was to be

offered by 17.10.2017. Further, the time taken in getting governmental

approvals/clearances cannot be atl:ributed as reason for delay in

project. Moreover, some of the events mentioned above are of routine

in nature happening annually and tht: promoter is required to take the

same into consideration while launching the project. Thus, the

promoter-respondent cannot be given any leniency on based of

aforesaid reasons and it is a well settLed principle that a person cannot

take benefit of his own wrong and th(l objection of the respondent that

the project was delayed due to cir:umstances being force majeure

stands rejected.

G. Findings on the relief sought by th(: complainant.

G. I Direct the respondent to hand over the possession of the subiect
unit and to pay interest on the paid-up amount at prescribed
rate ofinteresl

20. The complainants intend to continue with the project and are seeking

delay possession charges as provided under the proviso to section

18(1) ofthe Act. Sec. 1B(1) proviso reads as under.

Page 14 of 20
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"Section 78: - Return ol amoum: and compensotion
18(1).|fthe promoterfoils to complete or is unable to give possession
ofan opartment, plot" or building, -

Provided thot where on allottee does not intend to withdraw from the
projecg he sholl be paid, by the promot r, interest for every month of delay,
till the honding over of the possession, tt such rate os moy be prescribed.""

(Emphasis supplied)
21. Clause 4.2 of the agreement to sell dated L7.09.2024 (in short,

agreementJ provides for handing over of possession and is reproduced

below:

4.2 Possession Time and Compensation
"Thot the Seller sholl sincerely enaeovor to give possession of the
Shop/Commercial Spqce to the Purchos?r within thirry six 36) months from
the dote of the execution of this Agreetnent to Sell or Sanction of Building
Plans and Environment Cleordnce whichever is loter ond after providing of
necessory infrastructure in the sector by the Government, but subject to force
majeure, circumstances, reasons condit'ons or qny Covernment/Regulatory
authority's qction, inoction or omission ond reosons beyond the contol ofthe
Seller. The Seller on obtaining certificate for occupotion and use by the
Competent Authorities sholl hand over :he Shop / Commerciol Space to the
Purchoser for his occupotion and use and subject to the Purchoser having
complied with all the terms ond conditions of this Agreement to Sell. ln the
event of his failure to toke over possession ond/or occupy and use the
Shop/Commerciol Spoce provisionally and / or linally allotted within thirty
pA) days from the date of intimation in writing by the Seller, then the same
shall lie at his risk ond cost ond th.! Purchqser sholl be lioble to pay
compensation @ Rs. 5/- per sq. ft. of tl e grcss soleable areo per month os
holding charges for the entire period oJ such deloy for the jirst year ond Rs.

7/- per sq. ft. per month subsequently."
22. At the outset, it is relevant to commerlt on the preset possession clause

of the agreement wherein the possession has been subjected to

providing necessary infrastructure specially road, sewer & water in the

sector by the government, but subiect to force majeure conditions or

any government/regulatory authority's action, inaction or omission

and reason beyond the control of the seller. The drafting of this clause

and incorporation of such conditions are not only vague and uncertain

but so heavily loaded in favour ofthe lromoter and against the allottees

that even a single default by the allotl:ees in making payment as per the

Complaint No. 6575 of 2022
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plan may make the possession clause irrelevant for the purpose of

allottees and the commitment date for handing over possession loses

its meaning. The incorporation ofsuch a clause in the agreement to sell

by the promoter is just to evade the liability towards the timely delivery

of subject unit and to deprive the allottees of their right accruing after

delay in possession. This is just to comment as to how the builder has

misused his dominant position and c.rafted such a mischievous clause

in the agreement and the allottees aro left with no option but to sign on

the dotted lines.

23. Due date of handing over posserssion: As per clause 4.2 of the

agreement to sell, the possession of r:he allotted unit was supposed to

be offered within a stipulated timeframe of 36 months from the date of

execution of the agreement or sanction of building plans and

environment clearance, whichever is later. The buyer's agreement was

executed between the parties on 17.09.20L4, whereas the building

plans were approved on 31.10.2013 ind environmental clearance was

granted by the competent authority on 77.70.2074. Thus, the due date

for handing over of possession comes out to be 1,7 .10.2017 .

24. Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provic.es that where an allottee does not

intend to withdraw from the proiect, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and .t has been prescribed under rule

15 ofthe rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed rate of interest- ,fProviso to section 72, section 7B
and sub-section (4) and subsection 17) of section 191

@ For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the "interest at the rote
prescribecl" shall be the State Bonk of lndiq highest morginol cosL

of lending rate +2ak.: 
"/
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27.

25.

26.

Complaint No. 6575 of 2022

Provided thot in cose the State Bank of lndia marginal cost
of lending rqte (MCLR) is not in use, it shall be reploced by such
benchmork lending rates whrch the Stote Bonk of lndia noy fix
from time to time for lending to the generol public,

The legislature in its wisdom in the:;ubordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so d,ltermined by the legislature, ts

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the casrts.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost o1'lending rate [in short, MCLR) as

on date i.e., 06.03.2024 is 8.850/o, Ar:cordingly, rhe prescribed rate of

interest will be marginal cost of lendir.g rate +2o/o i.e., lO,85o/o.

The definition ofterm 'interest' as def ned under section 2 (za) ofthe Act

provides that the rate of interest chargeable from the allottee by thc

promoter, in case of default, shall be r:qual to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default. 'Ihe

relevant section is reproduced belowt

"(za) "interest" meqns the rates ofintercst poyoble by the promoter or the
allottee, os the cose moy be.

Explanotion. -For the purpose ofthis,:louse-
(0 the rate of interest chorgeoble .from the ollottee by the promoter,

in case of default, shqll be equd to the rate of interest which the
promoter sholl be lioble to pay lhe qllottee, in case ofdefoult;

(i0 the interest payqble by the promoter to the ollottee shall be from
the date the promoter received the amount or ony part thereoftill
the clate the onount or part thercof ond interest thereon ts

refunded, ond the interest poyable by the allottee to the promoter
sholl be from the date the ollottee defaults in poyment to the
promoter tillthe date it is poid;'

Therefore, interest on the delay payrnents from the complainant shall

be charged at the prescribed rate i.e., 10.850/o by the

respondent/promoter which is the same as is being granted to the

complainants in case of delayed possr:ssion charges.

28.
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29, 0n consideration ofthe documents available on record and submissions
made by both the parties regarding c,lntravention of provisions of the
Act, the authority is satisfied that the respondent is in contravention of
the section 11(4J(aJ ofthe Act by not handing over possession by the
due date. The possession of the unit was to be delive red by 1,2.10.2017 .

However, the respondent has failed to handover possession of the
subiect unit/shop till date of this order. Accordingly, it is the failure of
the respondent/promoter to fulfil its obligations and respo nsibilities as

per the agreement to hand over the possession within the stipulated
period. Further, no Cc/part CC has been granted to the project, Hence,

this project is to be treated as on-going project and the provisions of the
Act shall be applicable equally to the br:ilder as well as allotree.

30. Section 19(10) ofthe Act obligates the allottee to take possession ofthe
subject unit within 2 months from the date of receipt of occupation
certificate. In the present :omplaint, the occupation
certificate/completion ceftificate is yet not obtained. The respondent
shall offer the possession of the unit in question to the complainants
after obtaining Cc/part CC and so, it c; n be said that the complainants
shall come to know about the completion certificate only upon the date
of offer of possession. Therefore, in the interest of natural justice, the
complainants should be given two mon lhs time from the date of offer of
possession. This two months of reasorrable time is being given to the
complainants keeping in mind that even after intimation of possession

practically one has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit
but this is subject to that the unit being t anded over at the time of taking
possession is in habitable condition. It i j further clarified that the delay
possession charges shall be payable frorn the due date ofpossessron i.e.,
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77.10.2017 till the expiry of 2 months from the date of offer of

possession after obtaining CC/part CC from the competent authority or

actual handing over of possession and whichever is earlier.

31. Accordingly, it is the failure ofthe promoter to fulfil its obligations and

responsibilities as per the agreement clated 17.09.2014 to hand over the

possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read with

proviso to section 18(1) of the Act on the part of the respondent is

established. As such, the allotlees shall be paid, by the promoter,

interest for every month of delay from due date of possession i.e.,

17.70.2017 till offer of possession plus 2 months after obtaining

CC/part CC from the competent authority or actual handing over of

possession whichever is earlier, as per section 18[1) of the Act of 2016

read with rule 15 ofthe rules.

H. Directions ofthe authority

32. Hence, the authority hereby passes this order and issues the following

directions under section 37 of thir Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

i. The respondent-promoter is rlirected to pay interest to the

complainants against the paid-up amount of Rs.60,29 ,964.02 /- at

the prescribed rate of 10.8570 p.a. for every month ofdelay from

the due date of possession i.e., 17 .L0.2017 till offer of possession

plus 2 months after obtaining Cc/part CC from the competent

authority or actual handing orer of possession, whichever is

earlier, as per section 18(1) of I he Act o f 2016 read with rule 15

of the rules.
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allottees within a period of 90 days from date of this order and
interest for every month of delai/ shall be paid by the promoter to
the allottee before 1Oth of thr, subsequent month as per rule
16(2J ofthe rules.

The respondent/promoter is directed to handover possession of
the unit in question and execute conveyance deed in favour ofthe
complainants on payment ofsta rp dutyand registration charges

within three months after obtaining completion/part completion
certificate from the competent authority.

The complainants are diiected to pay outstanding dues, if any,

after adjustment of interest for the delayed period.

The respondent-promoter shall not charge anything from the
complainants which is not the part ofthe agreement to sale.

vi. The rate ofinterest chargeable from the allottee by the promoter,

in case of default shall be charged at the prescribed rate i.e.,

10.85% by the respondent/prolnoter which is the same rate of
interest which the promoter shall be liable to pay the allottees, in
case of default i.e., the delayed pcssession charges as per section

Complaint No. 657S of 2022

ii. The arrears ofsuch interest accrued from 17.10.2017 till the date
of order by the authority shall be paid by the promoter to the

lll.

lv.

2(za) of the Act.

33. Complaint stands disposed of
34. File be consigned to registry.

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 06.03.2024

ok
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