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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGMM

Complaint no. L7O2 ot 2022

Date of comPlaint 21.O4.2022

Date of order L6.O2.2024

1. The present complaint has been filed by the complainants/allottees

undersection3loftheRealEstate[RegulationandDevelopment)Act,

2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Developmentl Rules' 2017 (in short' the Rulesl for

violation of section 11(4J (a) of the Act wherein it is inter a/ia prescribed

that the promoter shall be responsible for all obligations'

responsibilities and functions under the provisions of the Act or the

Rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se'

Complainants

1. Mr Arun Sahai

2. Mrs Rita Sahai
R/o: - House No.

Delhi 110065
C 46 Friends Colony, East New

Respondent

Silverglades Infrastructure
Regd. office at: C-8/ 1a, V

110057

Vihar, New Delhi-

APPEAMNCE: ComPlainants
Shri Gaurav Ra

Respondent
Shri Harshit Batra

Page 1 of 15



HARERA

-"e- ounuonml

Unit and Proiect related details

The particulars of unit details' sale consideration' the amount paid by

the complainan! date of proposed handing over the possession' delay

Registered

340 of 2017 dated 27 10'2017 valid

'rpto 20]2.2020

A,

z.

period, if any, have been detailed in the following tabular form:

Registration exPired

06.01.2023

6itu-de ProPenies P't t'td

2.7 6 Acre

sA-809

[page no. 29 of rePlY]

704 sq. ft.

(Page no. 29 of rePlYl

3 0.0 5.2 013

Particulars

Merqhant PIaza, Sector-88' Gurugram
Name ofthe Pro)ect

Commercial ComPIex
Nature of Proiect

RERA RegisteBltr
Registered l,/^rj'/

1 of 2013 aut"d OZ.Of.ZO r:
DTPC License no'

Validity upto

Name oflicensee

Licensed area

Unit no

Unit measuring

Date of APProval of

Building Plans (Page no. 5 of rePlYJ
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8. Date of Environment
Clearance

28.02.2014

(Page no. 5 of replyJ

9. Allotment Letter 03.01.2014

(Page no.38 of complaint)

1.0. Date of execution of
Apartment buyer's
agreement

Not executed

11. I Possession clause

E

11,1 Possession

Subiect to the terms hereofand to the
Buyer having comPlied with all the
terms and conditions of this
Agreement, the Company ProPoses
to hand over possession of the
Apartment within a period of 4
(four) years from the date of
approval of the Building Plans or
other such approvals required,
whichever is later to commence
construction of the Proiect or
within such other timelines as may
be directed by the Competent
Authority ("Commitment Period"l.
The Buyer further agrees that even

after expiry of the Commitment
Period, the Company shall be further
entitled to a grace Period of a

maximum of 180 days for issuing the

Possession Notice ("Grace Period").

t2. Due date of possession 28.02.2018

(Calculated from the date of approval
of environment clearance, being

laterJ

13. Basic Sale consideration Rs.49,28,000/-
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Not entitled to grace Period as the

.lruse for grace periotl is qualified

and respondent have not fulfilled the

criteria

B.

3.

Facts ofthe complaint

The complainants have made the following submissions: -

4. That the complainants approached to the respondent initially for

booking of a unit No. SA-809, 8th Floor' admeasuring 704 Sqft in

the Prolect "Merchant Plaza' Located at Sector-88' Gurugram'

Haryana and paid booking amount Rs 10'00'000/- through

cheques on dated 04 02'2013 and 06 05 2013

(As oer allotment letter on page n0'

i8 oicomplaint - Rs.7000 Per sq ft'

for 704 sq. ft.)

Rs. 15,33,219l-

fAs alleged by the complainant - page

)s or co'mptiint and ass Per Page 79

of reply )

Total amount Paid bY the

complainants

1-7.02.2020

dpage 116 of rePIY)
Occupation certificate
dated

[As per page no. 88 of comPlaint)
Possession Notice

15.06.2076, 30 04.2017 , 16'05'201-7

and 13.06.20t7
Refund request
complainant

by the

30.06.2017

[as per Page no. 87 of complaint)
Pre- Cancellation of unit

Grace period
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5. That the respondent sent allotment letter dated 03.01.2014 to

them providing the details of the project, confirming the booking

of the unit dated 06.05.2013 in the aforesaid proiect of the

developer for a basic sale consideration of the unit i.e. Rs.

49,28,000.00, and other specifications of the allotted unit and

providing the time frame within which the next instalment was to

be paid. That as per the demands raised by the respondent and

based on the payment plan of the unit, they bought the captioned

unit by paying an amount of Rs. 15,33,219/- against the sale

consideration of Rs. 49,28,000/-.

6. That it is pertinent to mention here that even after repeated

request reminders and visits the respondent company failed to

7.

get the builder buyer agreement executed with them till date.

That they have sent letter to the builder and asked about the

refund on 15 /06/2016 andnot received the reply after that again

sent the letter dated 30-4-20\7 ,16-05-20L7 & 13-6-2017 but not

received any reply from builder.

That respondent company tili date failed to execute the buyer's

agreement with them. Furthermore, issued cancellation letter

dated 30.06.2017 to them but even then till date no refund has

been credited into their account.

That respondent sent unilaterally demand letter dated

77.02.2020 to them raising demand ofRs.70,93,355/- onaccount

Complaint No. 1702 of 2022

8.

9.
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of offer of possession. It is pertinent to mention here after

cancelation of unit offer of possession is unilateral illegal and

arbitrary.

10. It is pertinent to note here that respondent company instead of

responding to their queries and resolving the issues, acting

arbitrary kept on sending the reminders letters to them.

11. That thereafter, false case bearing no. 3182 of

2020 before Hon'ble against them claiming various

reliefs against the

12. That on 07. sed the above said

Complaint No. 1702 of 2022

the Authority is of

ng the outstanding

possession of unit is

sent the cancellation

complainants continuouslY

asking the respondent company about the refund of paid amount

but respondent was never able to give any satisfactory responseto give any satisfactory resPonse

The complainants have sought following relief(s).

i. Direct the respondent to refund the entire amount deposited

alongwith prescribed rate of interest.

14. 0n the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have been

complai

view that

payments

not mai

letter to the

Relief sought by the complainants:c.

13.
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D.

15.

committed in relation to section 11(4)

not to Plead guiltY.

Reply bY the resPondent/builder'
by filing rePIY dated

The respondent contested the complaint

O1.O2.zOz3 on the following grounds: -

16. lt is humbly submitted that the complainants herein are

themselves defaulters and have failed to make payments towards

theallotmentoftheunitinquestionsincetheyear20l3itselfand

have not even paid 300/0 of the total sale consideration' whereas

the respondent has already offered the possession of the Unit in

2020 itself.

17. At the outset, it is imperative to bring to this Hon'ble Authority's

notice that the present complaint has been filed after a huge gap

of almost 3 years since possession has already been offered to

them by the respondent herein vide possession letter dated

17.02.2020. It is submitted that they ought to have taken

possession of the unit in the first instance' however' they with a

malafide intention and to circumvent its obligations under the

terms and conditions of the allotment letter and the standard

buyers agreement, has filed the present complaint seeking refund

of the amount Paid'

18. It is submitted further that they herein are misleading this

Hon'ble Authority and distorting the facts of the present case'

They are also liable to be prosecuted for perjury and have lied

I-o,til,N",'o'"f fi'l

[aJ of the Act to Plead guilty or
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under oath and incorrectly stated that the builder buyer

agreement was not executed by the respondent' when infact the

same way duly sent to them herein by the respondent on

12.08.2014 itsell however, the same was never executed by them

herein. Despite material and continuous defaults on their part

herein,therespondentdulycompletedtheproiectandoffered

possession of the unit'

19. lt is also relevant to iuncture that the due date of

completion of the t uPon timely Payments

by the all case, no Payments have

been recei
3 itselt The total sale

Rs. 55,57,902/-,
considera

whereas ,219/-. lt is submitted

that as Per
31.10.2022, an amount

towards the PrinciPal

- towards is PaYable

made a declaration

to pay fufther instalments and other dues as stipulated under the

payment plan signed by them at the time of booking the unit in

question, however, despite repeated follow-ups by them herein

and reminders, they failed to make payment of the instalments'

them from the
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21. lt is submitted further that they in the present complaint have

incorrectly stated that the respondent itself cancelled the

allotment of the unit vide notice dated 30 06zO77 ' 
whereas the

same was in fact not the final termination notice' but in the nature

of a demand notice whereby they herein were given an

opportunity to clear the outstanding dues by 20 07 2017 Thefact

that the aforesaid notice was not in the nature of a final

cancellation can also been seen from the fact that under clause

16.2 of the standard builder buyer's agreement' the respondent

herein upon terminating the agreement and cancelling the sale of

the apartment unit must give a notice of 30 days to the allottee'

and the aforesaid notice does not satisfy the criteria lt was only a

notice calling upon them herein to make the outstanding

payments, failing which the unit may be terminated by the

respondent, however, no final notice for termination has been

issued upon them so far'

22. Copies of all the relevant documents have been filed and placed on the

record.Theirauthenticityisnotindispute,Hence,thecomplaintcanbe

decided on the basis of these undisputed documents and submissions

made bY the Parties'

E. lurisdiction ofthe authority

23. The authority has complete territorial and subiect matter iurisdiction

to adjudicate the present complaint for the reasons given below

E.l Territorialiurisdiction
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24. As per notification no' 1192120L7 -7TCP dated 14'12'2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Haryana Real Estate Regulatory Authority' Gurugram shall be entire

Gurugram district for all purposes ln the present case' the proiect in

question is situated within the planning area of Gurugram district

Therefore, this authority has complete territorial jurisdiction to deal

with the Present comPlaint'

E.lf Subiect-matteriurisdictlon

25. Section 11[4)(a] of the Act' 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale section 1 1(4) (a) is

reProduced as hereunder:

Section 77""'
4) The promoter sholl'
'" i;;' ili|;;';^it; tor d.tt .obtiqotions;res.l,"y:l':'':::1,:!,f:','::.X:"

'"',ioli[ii'r'ii'l,ji'l,Zi,i'"riii' ii i' in' 
'ires 

ond resutotrcns mode

iili"r'ri"i ir r" the olloLtees as pe' the ogreeme. Jor sale' or to

iiZ' 
"i''"crrirli "f 

anottees, as the 
.cose 

m'v .?':llt 
t^h::.?i:"::i'"

':,',?;;ii:;;;:#,;';.'ii"i'Zi iitil,,s', "' the cose m.ov bc to t.h.e

7tiiilit. dr rn'" rii,on qreos to the association ol olloltees or thc

.omDercnt authority, as the cose moy be;

seciion S4-Functions oJ the Authorityl'- -' -'-- 
""' 'i'plionce 

of the obligotions
34A ol the Act Provides to et

ioi' ,-ion ,n" piomoters' the ollottees ad the reol estote.ogenLs

utndei this Aa ond the rules and regulatio[s mqde thereunder'

so, in uffi oi ti-," p."titi"" 
"r 

*t" ict quoted above' the authority has
26,

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter Ieaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

comPlainants at a later stage'

27. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matter in view of the

judgement passed by the Hon'ble Apex Court h Newtech Promotets

and Developers Private Limited Vs State of u'P' and Ors' 2027'2022

Page 10 of 15
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(1) RCR (Civil), 3 57 and reiteroted in case ot' M/s Sana Realtors Private

Limited&othervsllnionoflndia&othefsSLP(Civit)No.73005oJ

2020 decided on 72'05'2022whetein it has been laid down as under:

"86, From the scheme of the Act of which a detailed reJerence has

;;;,;;;;; ; ;i *n :;* " I 
p-",Y.":, 

:!,?:'"' ::,;:! ::-X::;';::iii :ii,
th e resutotory .outhorty ":d. l! ti: :i:;";i""i,'i',,"i"" rii r,r, i,, r' *"
out is that although the Act tndtcacel
i :;;; ;i,' 

:; 
;e; ;;;;,1 p: en o tty' o nd' com penm t i on 

" 

a co ni o i n t re o d i n s.o t.

;;',i;'' ;;;;; i;;eoriv manifes* thot wh'i 
'' ':,y:',':^':!:.,y"!

iZ'i^irrr,"rra',riiiit'Ln he reJ'nd o'o'nL or directing povmenl

I'i 'i 'll"''i"" )at'"d deliverv of possession' or penolty ond inrcrest

\ni i:"2 
^,", 

i,'" i i7,i i i r i t o,v i i tn - i t v * h' i! !' :j.1: ::",', ::'{#i"i [,iii*,ii i iii-oit"o^' oJ i' n' oto int' At the so me me

when it comes b o question ol seexing^*" *","! i[ ili::!^'in"
exo mine and dete r mine the

wnen tt coltl^ 'u u Yqvu-v. 
br sections 12' 14' 1B and 19'

compenso on ond interest thereon 
,una

iir''rai"al,*rirg olficer exclusively hos the power rc deLermine

keeDinq in view the collective reaa|ltg olSect@n 7 I reod win Sectio'n

;;';iiri;;;,.-,i;;;'iil,ai"otioni;! j':::''i:i1;,"!l,,l,iiXoln',
iiniJ,*fn1i !"1^li,##;;;; Z'i'*s"a' 'r extended to 

-the
"r'iliirl,a,rrri^,g ,ir[, ,i i'oved L,,,ot' in ou'view' mov intend to expono

the ombit ond scope oJ the powers and functions oJ the odiudicotingt

';;:;;;;;;;;;;;;'71 ond thot woutd be osoin* the mondate ot

the Act2076"'

Za. U.n.", 
'in'ri.*- of tf'" authoritative pronouncement of the Hon'ble

has the
Supreme Court in the case mentioned above' the aulnorlry rrds r"c

lurlrdiction to entertain a comPlaint seeking refund of the amount and

interest on the refund amounL

above, the authority

F.

29.

Findings on the relief sought by the complainant'

F.l. Direct the respondent to refund the entire amount deposited

along with prescribed rate of interesL

t" th" p;;r;;;;;;;iaint, the complainants intend to withdraw from the

project and are seeking return ofthe amount paid by them in respect of

subiect unit along with interest at the prescribed rate as provided under

section 18(1) of the Act' Sec 18(1) of the Act is reproduced below for

ready reference.

"section 78: - Return oJ qmount ond compensotion
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18(1). If the promoter fails to complete or is unable to give possession of

an aDartment, Dlot, or building,-
l i'n accordancewith lhe termsofthe agreement for sole or' osthe case

mav be, dulv comPleted by the dole specifed therein; or

rn dui to disclontiniance of his business os a developer on occount oJ

'-' riipirrio, or r"uoco o; of the registrotion underthisActor Ior ony

other reason,
n" "irit 

U" tioLrc on demqnd to the allottees, in cose the ollottee'iti,it'io-*itnaro* 
from the proiect, without preiudice to .ony 

other.

,o-i"iu ouoitotte, to return the amount received by him in respect

it iii orrrt-.nt, plot, building, os the cose moy be' with interest

Ii'rrr:rci' itr" oi'mov be piescribed in this beholf ncluding

comDensqtion in the mqnner os provided under thts Act:
'ir"itr,ii,"i iir, in"r" on alloue; does not intend to withdrow 1rom .the.'oirorect, 

he shott be poid' by the promoter' interest for every month of
',i^Y::",-,;,;-r-^A;^^ ^"". ^r ri,o rro.eression. ot such rate os moy be
delay, till the handing over
prescribed."
(EmPhasis suPPlied)

30. Due daie of handing over'possession and admissibility of grace

period: As per clause 11 1 of the agreement' the possession of the

allottedunitwassupposedtobeofferedwithinaperiodof4[four]

years from the date of approval of the building plans or other such

approvals required, whichever is later to commence construction of the

project. Therefore, the due date for handing over of possession comes

out to be 28.02.20L8 (Calculated from the date of approval of

environmentclearance,beinglater)Accordingly'theauthority

disallows this grace period of 5 months to the promoter wherein the

respondent has itself failed to comply with the condition incorporated

by it. Therefore, such grace period of six months as per buyer's

agreement is disallowed and not included while calculating the due date

of handing over of Possession'

31. The Section 18[1) is applicable only in the eventuality where the

promoter fails to complete or unable to give possession of the unit in

accordancewithtermsofagreementforsaleordulycompletedbythe

date specified therein This is an eventuality where the promoter has
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offered possession of the unit after obtaining occupation certificate and

on demand of due payment at the time of offer of possession, but before

that the allottee wishes to withdraw from the project and demanded

return of the amount received by the promoter in respect of the unit

with interest at the prescribed rate.

32. Before going into the merits of the case there is a peculiar issue to be

taken on record, is the validity of cancellation the complainants have

alleged that the respondent has sent cancellation letter but no money

has been refunded till date on the contrary respondent stated that the

alleged notice was a final demand letter and not a cancellation letter'

Thus, the cancelation letter was only a paper transaction as neither any

amount after cancelation by retaining 10 % of the earnest money was

sent nor the same was received by the complainants from the

respondent. Thus, the facts detailed above show that the respondent

has no intention to cancel the allotment of the allotted unit of the

complainants and letter dated 30 06 2017 issued by it was never acted

upon. So, for all practical purposes, the respondent treated the alleged

cancelation only as a formality, not to be acted from and replied to the

issues raised by the them from time to time Also' the respondent has

sent offer of possession to them on 17 02'2020 whichis after the alleged

notice for cancellation.

33. After considering the documents available on record as well as

submissions made by the parties, it is concluded that the 0C of the

Tower in which the unit of complainants is situated has been obtained

by it on 17.02.2020 and a possession notice has also been sent to them

on 17.02.2020-The due date of possession as per possession clause of

unexecuted buyer's agreement was 28'02'2018 and they have
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surrendered the unit on 15 06'2016 before the due date of possession

and even before the occupation certificate has been received by the

promoter' The OC was received and offer of possession was also made

but the same has happened after the request for surrender'

34. In the instant case, the unit was allotted on 03 01 2014 and the due date

for handing over for possession was 28 02 2018 The OC was received

on 1'1.02.2020 whereas, offer of possession was made on 17 '02'20?0'

However, it is observed that they vide letter dated 15 06 2016

surrenderedtheunitevenbeforefilingofthecomplaintandbeforethe

due date of Possession'

35. Thus, keeping in view lhe tfit"""ta faciual and legal provisions' the

respondent is directed to rhe paid-up amount ofRs 15,3 3,219/-

after deducting 10% of the basic sale consideration of Rs' 49'28'000/-

being earnest money along with an interest @10 850/o p a (the State

Bank of lndia highest marginal cost of lending rate (MCLRJ applicable

as on date +20lo) as prescribed under rule 15 ofthe Haryana Real Estate

(Regulation and DevelopmentJ Rules' 2017 on the refundable amount'

from the date of surrender i'e', l'5 062016 till actual refund of the

amountwithinthetimelinesprovidedinrule16oftheHaryanaRules

2017 ibid.

36. Separate proceeding to be initiated by the planning department of the

Authority for taking an appropriate action against the builder as the

registration of the proiect has been expired'

G. Directions of the authority

37. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(fJ:

i. The respondent/builder is directed to refund the paid-up amount

of Rs. 15,33,219/- after deducting 100/o of the basic sale

consideration of Rs. 49,28,000/-being earnest money along with

an interest @ 10.850/o p.a. on the refundable amount, from the date

of surrender i.e., 15,06.2016ti11 its realization.

A period of 90 days is

directions given in thi

would follow.

respondent to comply with the

which legal consequences

Complaint stands di

File be consigned

Haryana Real Estate Regul

38.

39. ,q
ilE

Dated: 16.02.2024

GURUGRAiv'l
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