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BEFORE THE HARYANA REAL ESTATE REGUTATORY
AUTHORITY, GURUGRAM

APPEARANCE:
Sh. Manish Chauhan Advocate Complainant
Sh. Dhruv Rohatgi Advocate Respondent

ORDER

1. The present complaint dated 26.05.2022 has been filed by the

complainant/allottee under section 31 ofthe Real Estate (Regulation and

Development) Act,2016 (in short, the ActJ read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 20L7 (in

short, the RulesJ for violation of section 11(4J (a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the Act
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or the Rules and regulations made thereunder or to the allottees as per

the agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars ofunit details, sale consideration, the amount paid bythe

complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

s.N. Particulars Details
1 Name and location of the

project
"Lumbini Terrace Homes" at
sector 109, Gurgaon, Haryana

2 Nature ofthe proiect Group housing proiect
3 Project area 10.793 acres
4 DTCP license no. 1.7 4 0f2008 dated 01.10.2008

valid upto 30.09.20 L8
5 Name of Licensee Brisk Construction Pvt. Ltd. &

Raheja Developers Pvt. Ltd.
6 RERA Registered/ not

registered
Not Registered

7 Unit no. 103, 1Oth floor, Tower- B
(page 24 of complaintl

8 Unit area admeasuring 2022 sq. ft. (Super areaJ

[as per payment plan on page 47
of comDlaintl

9 Date of allotment 25 .01 .2018 (page 24 of
complaint) -Revised
19.08.2011(page 23 of
complaint)

10 Date of builder buyer
agreement

06.10.2011
fpage 25 of complaint]

11 Date of building plan
approval

16.03.2011
foaee 81 of reol

1_2 Possession Clause 9.7 "Subiect to Clause 9.4 below
and subiect to timely payment by
the Buyer of sale price, stamp du\l
and other charges due and
payable according to Payment
Plans applicable to him/her/it or
as demanded by Clause. the

Page 2 of 14



ffHARERA
#-eunuennt',t Complaint No.2160 of 2022

Company, the Company
contemplates to complete
construction of the Apqrtment and
hand over the possession thereof
to the Buyer within 36 months
(Three Yeors) "Commitment
Period" from the date of stort of
construction of the projecL
Further the Apartment Buyer
agrees and understands that the
company shall be additionally
entitled to a period of 180 ddys
(one hundred and eighty days)
"Grace Period", after the expiry of
the said commitment period tn
allow for unforeseen delays in
obtoining the Occupation
certificate or any other mandatory
certificate/Noc from relevant
quthorities including DGTCP

under the act in respect of the
pleElx _-

13 Due date of possession December 2014

[calculated from the start of
excavation in June 2011as
admitted by respondent on Page
6 of replvl

L4 Basic sale consideration Rs.66,53,2761-
(paee 27 of complaintl

15 Amount paid by the
complainant

k.7r,77,376/-
(as per conveyance deed dated
16.02.?018 on page 179 of rePIYl

t6 Occupation certificate 19.05.2016
foaee 161 of reply]

t7 Possession certificate 3 0.0 6.2 016
(pase 50 of complaint)

18 Conveyance deed 16 .02 .2018 (page 17 2 of rePlY)

B, Facts ofthe complaint:
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3. The complainant has made the following submissions: -

4. That complainant is owner and resident of flat No.B-103, Brisk Lumbini

apartment and respondent is builder of this society who developed the

group housing society vide license no. 174 of 2008.

5. That, respondent are persistently flouting the rules and regulations of

DTP as well as not adhering and numerous acts of respondent amounts

to contravening rules of law.

6. That as per RTI information from DTP under provisions ofRTI ACT vide

Ietter dated L1,/07 /2019 the following information was sought- "what is

the total EDC & IDC of the society, "what is the amount of EDC& IDC

deposited by the builder with Government"? And "What is the method

to calculate EDC & IDC per flat".

7. That, DTP bearing address Nagar Yojana Bhavan, Plot No. 3, Block-A,

Sector 18-A, Madhya Marg, Chandigarh vide its reply of abovementioned

RTI, reply bearing Memo No. RTI/441 Dated 23.01.2020, provided the

information that the EDC & IDC is calculated and demanded as per acre

not as per flat and total area of this pro)ect is 10.793 acres So, EDC &

Enhance EDC demanded from colonizer was 1239.58 Lakh & 49493

Lakh respectively, while Demand of IDC was 273.81 lakh which after

totaling comes to Rs.z0,08,32,000/-lakh (principle amount without

interest and penalty). However, as respondent is holder of 57 percent

area, and rest 43 percent area of total land belongs to RAHE]A

DEVELOPER LTD, then share of respondent is of \144'74240 lakh '

However, respondent didn't pay in time and so had to pay the amount

along with interest/penalty of EDC & IDC which is 2813'90 lakh'

8. That as per the calculation of area of all flats (As also declared by

respondent in the deed of declaration GOB2O1.7 C2563 dated 02 March

Complaint No. 2160 of 2022
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2017) is 618108 Sqft and shop is 1380 sqft. in premises of respondent,

so total area offlats and shops is 519488 sq ft. Total demand ofprinciple

amount of EDC & IDC by DTCP was Rs 20,08,32,000/- . So, the project

BRISK Lumbini being 570lo of total land area owes Rs 17,44,7 4,240 /-as

respective principle EDC/IDC amount. Area wise calculation to be

charged from complainant comes out to be Rs. 184.78 per sq.ft as pro-

rata principle EDC/IDC. That area of complainant's flat is 2165 sqft, so

the liability of payment toward!.EBd & IDC as per flat area is of amount

of Rs. 4,00,048.7/- but had charged 6,06,600/-. The

complainant is not liable to contribute to the interest/penalty charges

DTCP levied on the respondent due to the fault on end of respondent. It

is also pertinent to mention that the respondent cannot be allowed to

make profit from the collection of statuary charges like EDC/IDC from

homebuyers.

9. That however reply of RTI vide Memo No. RTI/441 Dated 23 01.2020 by

DTP made it clear that respondent have extorted extra amount in the

name of EDC & IDC from the flat owners.

C. Relief sought by the complainant:

10. The complainant has sought following relief(s):

l. Direct the builder to refund the excess amount of EDC/IDC

charged with interest at prescribed rate is prayed for'

D. Reply by the respondent

11. That the present complaint is not maintainable in law or on facts The

provisions of the Real Estate (Regulation and Development) Act, 2016

(hereinafter referred to as the'Act') are not applicable to the project in

question. The application for issuance of occupation certificate in respect

of the said pro)ect in question was made on 29 09.2074 i.e before the
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notification of the Haryana Real Estate Regulation and Development

Rules 2017 (hereinafter referred to as the'Rules') and the Occupation

certificate was thereafter issued on 19.05.2076

12. That the complainant has concealed pending litigation filed by the

Brisk Lumbini apartment resident welfare association as well as other

flat owners/ members of the association, in the project claiming similar

reliefs. These are as under :-

Consumer Complaint No 1779 of 2016 titled ds Vikas Saini and

Others Vs Brisk Infrastructure & Developers Pvt Ltd (Complaint

No 1779 of 2016), pending before the Hon'ble NCDRC wherein

some of the reliefs claimed are identical to the reliels claimed in

the present complaint lt is pertinent to mention herein that the

Association before the Hon'ble NCDRC have prayed that the soid

complaint has been filed on beholf of all the buyers in the proiect

and that the reliefs claimed in the said comploint be granted to

all simitarly situated buyers in the proiect. The reliefs claimed

before the Hon'ble NCDRC, inter alia, are as under :

A. lnterest for delay in possession @ 180/o from the due date of

possession,

B. Delivery of possession with all amenities.

C. Disclosure ofVAT calculation and charges

D. Refund of parking charges, EDC/DC/VAT olong with 180/o

interest.

E. Compensdtion

13. That the erstwhile office bearers of the complainant association have

also filed another case titled Ravindra Kumar Rao &Ors Vs Anima Ranjan

Complaint No. 2160 of 2022
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& Ors, bearing Civil Suit No. 2006 of 2021, whereby the respondent has

been arrayed as the defendant No. 3. The plaintiffs in the said suit, out of
several other reliefs have also claimed a relief of mandatory injunction

directing the respondent herein for including the correct percentage of
interest in common area and percentage of restricted common facilities

against each flat in the deed of declaration by re-executing the deed of

declaration.

14. That the instant complaint is barred by limitation. The complainant

have admitted that the respondent has offered the possession of the unit

in question in 2016 within the agreed time and by way of the instant

complaint have sought refund of the amount paid by the complainant to

the respondent towards EDC/lDC with interest. It is submitted that cause

ofaction, ifany, for seeking interest accrued in favour ofthe complainant

in 2016 and consequently the instant complaint is barred by limitation.

15. Thereafter, a buyer's agreement dated 27.05.2013 was executed

between the parties. lt is pertinent to mention that the buyer's

agreement was consciously and voluntarily executed between the

parties.

16. That the construction ofthe project/allotted unit in question already

stands completed and the respondent has already offered possession of

the unit in question to the complainant and the unit has been duly

handed over to the complainant. The transaction between the parties is

a concluded contract and as such no right to sue survives,

17 . That, without admitting or acknowledging the truth or legaliry of rhe

allegations advanced by the complainant and without preiudice to the

contentions of the respondent, it is respectfully submitted that the
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Statement of No Dues as against EDC, enhanced EDC and IDC dated

25.05.201.4 was duly issued by the Accounts Officer, DTP, Haryana,

18. That on 19.05.2016, occupancy certificate was received in respect of

the project. Subsequently, a letter dated 19.05.2016 informing the

buyers about the receipt of occupancy certificate was dispatched by the

respondent in as much as the respondent was much concerned about the

time taken by government departments for grant of occupancy

certificate.

19. That the complainant was offered possession of the unit in question

through letter of offer of posse: d 15.07.2016. The complainant

was called upon to remit balance payment including delayed payment

charges and to complete the necessary formalities/documentation

necessary for handover of the unit in question to the complainant.

20. That the present complaint is grossly barred by limitation as the same

has been filed after more than 3 years of execution of the conveyance

deed, which marks the conclusion of the contract berlveen the parties

without admitting any allegations and claims of the complainant, the

complainant cannot be allowed to wake up with its grievances after a

lapse of more than 5 years of the execution of the conveyance deed The

present complaint deserves an outright dismissal on this ground alone.

21. That the buyers/allottees have raised frivolous objections concerning

the refund of amount charged for EDC/ lDC.

22. Objection qua enhanced EDC/ IDC charges- As regards the EDC/ IDC

charges, it is submitted that the amount has been demanded under clause

no. 1.4.3 read with clause no. 2.7 of the Builder Buyer Agreement. EDC/

IDC rates @ 300/ sq. ft of saleable area were declared in advance, based

upon which all the buyer's had booked their flats. There is a clause in BBA
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fClause 2.7) that if EDC/ IDC rates are increased/ reduced in future by

Haryana Government, then the same shall be solely to the buyer's

account. It is submitted that whatever EDC/ IDC rates have been

collected from the buyers, have been fully deposited to the Government

Account. Interest Charged by the Government of Haryana on EDC/ IDC is

also to be borne by the buyer as they paid EDC/ IDC, after booking their

flats, in this project in 201.1., whereas the EDC/ IDC was payable much

earlier as per Government Approved norms/ schedule. Moreover, these

issues are pending consideration before the Hon'ble NCDRC, which is a

class action proceeding and the interest of all flat buyers are already

taken care of in the said proceedings.

23. That it is submitted that the amount in regard to the EDC, enhanced

EDC, IDC has been demanded under clause no. 1.4'3 read with clause no.

2.7 ofthe builder buyer agreement. That the buyer's agreement executed

between the parties is a commercial contract wherein the Respondent

has offered to sell the flat/unit for due price to the buyers/allottees. The

complainant is the buyer who have entered into an agreement with open

eyes and have agreed to pay all the cost, dues and charges as leviable for

the unit/flat. The respondent has duly complied with its obligations

under the agreement and the housing complex is ready and livable. That

the possession of the respective unit was offered within agreed time in

accordance with the provisions of the buyer's agreement The present

complaint has been filed much later in time after receipt ofthe occupancy

certificate, offer ofpossession which clearly shows the malafide intention

of the complainant. It is submitted that the complainant has consciously

misconstrued and misinterpreted the terms and conditions incorporated
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in the buyer's agreement. It is submitted that selective clauses of the

buyer's agreement cannot be read and interpreted in isolation.

24. That the buyer's agreement executed between the parties is a

commercial contract wherein the respondent No. t has offered to sell the

flat/unit for due price to the buyers/allottees. The complainant is a

buyers who has entered into an agreement with open eyes and has

agreed to pay a1l the cost, dues and charges as leviable for the unit/flat.

The respondent No. t has duly complied with its obligations under the

agreement and the housing complex is ready and liveable. That the

possession of the flat in question was offered within agreed time in

accordance with the provisions of the buyer's agreement. The present

complaint has been filed much later in time after receipt of the occupancy

certificate, offer ofpossession and the execution ofthe conveyance deed,

which clearly shows the malafide intention ofthe complainant,

25. That it is not out of place to state here that the project of the

respondent No. 1 is the one of the project which was completed well

within time and has received the occupancy certificate as per the agreed

time and all the other projects have been delayed by 3 to 9 years and are

nowhere near compleUon. The housing proiect is the first proiect of the

respondent No. 1 and it has ensured and made all efforts to fulfill their

promise made to the buyers with utmost sincerity and honesty.

E. lurisdiction ofthe Authority:

26. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.
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E.l Territorialiurisdiction

As per notification no. 1./92/20L7-1TCP dated 14.1'2.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial iurisdiction to

deal with the present comPlaint.

E. lI Subiect matter rurisdiction

Section 11[4)(aJ of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)

Be responsible for oll obligotions, responsibilities ond functions under the

provisions of this Act or the rules and regulotions made thereun.der or to the
'atlottee 

os per the agreement for sale' or to the ossociotion of ollottee' qs the

case may be, tilt the ionveya4ce oJall the apartments, plots or buildings, as the

case miy be, to the allottee, or the common oreas to the ossociotion ofollottee

or the competent authority, os the cqse may be;

Section 34-Functions of the Authorityl

34A of the Act provides to ensure compliance of the obligotions cast upon the

priniter, tne atiottee ond the real estate agents underthis Act and the rules and

reg u lati on s mad e the r e und e r.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

F. Finding on the relief sought:
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F.t Directthe builderto refund the excess amountofEDC/lDC

charged with interest at prescribed rate.

The complainant has been allotted a unit in the project of respondent

"Lumbibi Terrace Homes", in Sector 109, Gurugram in 2011. A buyer's

agreement was executed between the parties on 06,10.2011. The due

date ofpossession was in December 2014.

The occupation certificate has been received by the respondent on

19.05.2016 and possession certificate has been received on 30.06.201.6

even conveyance deed has also been executed between the parties on

1,6.02-2018.It is also a point to be noted that complainant is residing in

the sub)ect unit.

29. The complainant through complaint has sought the relief of refund of the

excess amount charged on account of EDC and IDC along with interest.

Vide proceeding dated 03.11.2023, the counsel for the respondent stated

that BBA had been executed betlveen the parties and the amount of

IDC/EDC is very well mentioned in the allotment letter itsell hence, the

respondent had not charged extra beyond that. Further stated that the

respondent has charged EDC/lDC as per payment plan already supplied

to the allottee alongwith allotment letter and conveyance deed of the unit

has already been executed way back in L6.02.2078 and possession was

taken by the complainant on 30.06.2016 and the present complaint has

been filed six years after taking possession of the unit and the said

EDC/IDC which they are talking about was paid by the complainant in

2012-13 in 3rd and 4th instalment ofthe unit.

30. It is observed that respondent has already mentioned in the agreement

as well as in the payment plan that it will be taking the amount of EDC

and IDC at commencement of foundation work and completion of

Complaint No.2160 of 2O22

27.

28.
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basement slab. Also, respondent has contested the said complaint on the

ground of limitation as the conveyance deed have been executed in the

year of 2018 and the alleged charges have been paid as in accordance

with the agreement and payment plan. There has been complete inaction

on the part of the complainant for a period of more than six years till the

present complaint was filed.

31. The complainant remained dormant of their rights for more than 6

years and they didn't approach any forum to avail their rights. There has

been such a long unexplained delay in pursuing the matter. No doubt, one

of the purposes behind the enactment of the Act was to protect the

interest of consumers. However, this cannot be fetched to an extent that

basic principles ofjurisprudence are to be ignored.

32. One such principle is that delay and latches are sufficient to defeat the

apparent rights of a person. In fact, it is not that there is any period of

limitation for the authority to exercise their powers under the section 37

read with section 35 of the Act nor it is that there can never be a case

where the authority cannot interfere in a manner after a passage of a

certain length of time but it would be a sound and wise exercise of

discretion for the authority to refuse to exercise their extraordinary

powers of natural justice provided under section 38(2) of the Act in case

of persons who do not approach expeditiously for the relief and who

stand by and allow things to happen and then approach the court to put

forward stale claims. Even equality has to be claimed at the right juncture

and not on expiry of reasonable time.

33. Further, as observed in the landmark case i.e., B,L. Sreedhar and Ors.

Vs. K.M. Munireddy and Ors. IAIR 2003 SC 578] the Hon'ble Supreme

Court held that "Law assists those who are vigilant and not those who

Complaint No.2160 of 2022
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sleep over their rights.,, Law wjll not assist those who are careless oftheir
rights. In order to claim one,s right, one must be watchful of his rights.
Only those persons, who are watchful and careful of using their rights, are
entitled to the benefit of law.

34. Separate proceeding to be initiated by the planning department of the
Authority for taking an appropriate action against the builder as the
proiect is not registered.

35. In the light of the above stated facts and applying aforesaid principles
authority is of the view that the present complaint is not maintainable

MHARERA* eunuenRvr

after such a long period of time as the raw is not meant for those who are
dormant over their rights. The Act has been established to regulate real
estate sector and awarding relief in the present case would eventually
open pandora box of litigation. The procedure of law cannot be allowed
to be misused by the litigants. It is a principle of natural justice that
nobody's right should be prejudiced for the sake of other,s right, when a

person remained d onable period of time
without any just cause. ln light oflight of the above, the complaint stands
dismissed.

36. File be consign

Member
Haryana Real te Regulatory Authority, Gurugram

Datedt 1.6.02.2024

Page 14 of14


