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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. 675 ot2022
First date of hearing: 2t.04.2022
Date of Decision: 16.71.2023

1. Sh. llahul Arora
2. Smt. Vani Arora ComPlainants

R/o: Il. No.-7, Ground Floor, Street No'-7'3'

I'iomise Avenue, Near Town Square 2;

Sector-U2, Vatika India Next, Gurugram-

llaryana-722004

Versus

M/s New Look Builders and Developers

I)rivate Limited [Earlier known as M/s Respondent

Ansal l)halak Infrastructure Pvt' Ltd')

Regd. Office at: 115, Ansal Bhawan 16'

Xaiiurba Gandhi Marg, New Delhi-110001

CORAM:

Shri ViiaY Kumar GoYal Member

APPEARANCE:

Sh. llaj Kumar Hans(Advocate) Complainants

Sh. Dhruv Gupta [AdvocateJ llespondent

ORDER

1. 'l'hc prcsent complaint has been filed by the complainants/allottecs under

Section3loftheRealEstate[RegulationandDevelopment)Act,2016(in

short, the Act] read with rule 29 ofthe Haryana Real Estate (Regulation and

Dcvclopmentl llules, 2017 (in short' the Rules) for violation of section

1 1 [a) [a] of the Act wherein it is inter alia prescribed that the promoter shall

bcresponsibleforallobligations,responsibilitiesandfunctionsundcrthe
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ffi- ifo,lenin, I comPraint No 675 or

provision of the Act or the rules and regulations made there under or to the

2.

allottee as per the apartment buyer's agreement executed inter se'

A. Unit and proiect related details

'Ihe

paid

and

particulars of the proiect, the details of sale consideration' the amount

by the complainants, date of proposed handing over the possession

delay period, if any, have been detailed in the following tabular form:

Details
"Esencia", Sector 67, Gu

Name of the Proiect
R-e s i d e nti u I P I o 119{C o I o n

N ature of the Pro n ot ,On d^r"d 24.03'2011 valid uPto

23.03.2019
DTCP license no. and

validitY status
5/o Sh.t, and 20 others

Name of licensee
ne of ZOtl aarcd?7'10'2017nEnA Registered/ not

31.12.2019R--ERA t"gitt.rtion valid uP

01561FF, Fi.tt Ftoor, sector/block D

no. 26 of the complaint[.Jnit no.

7572 sq. ft.
no.21 of the conq!!g!n!Unit area admeasuring

03.08.2012
no.21 ofthe comP]q'n!Allotment letter

06.08.2012
As per Page no. 24 of the complaintDate of Execution of FBA

5.1
irApu to clause 5'2 infra and further
tui'irrt to all the buyers of the floors in the

residentiol colony making timely poyment'

the company shall endeavour to complete

i" irnitop^rnt of residential colony and

rhe floor as far as possible within 36

^oirnt 
with an extended period of (6).

'ii*'i,o"tnt 
lrom the date of execution of

this floor buyer agreement subiect to the.

,"rrio, of 
'requiite building /revised

iuitiing 
'plans/ other approvals &

o"rmisiiori from Lhe concerned

authorities, as well as force maieure.

,onliitio* ot defined in the agreement and,

,riirr, to fuliilment of the terms and

toiditiont of the allotmen

Possession clause
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i"rrif.' rh" ,o^piny shall be entitled to

i*trrrion of time for comPletion of

construction of the unit equivalent to 
-the

period of deliy caused on account of the
'rrororr'stated above. No claim by way of

damages/compensation shall lie against

the cimpany'in case of delay in handing.

or", poirrriion of the unit on account of

the aforesaid relsons' However' if the

buver(s) opts to poy in advance of schedule'

a iuitaile' discount may be ollowed but the

completion schedule shall remain

u,noffrrtrd. The buYer(s) agrees o'q.

,niirstands that the construction will

commence onlY ofter all necessary

arpprovals are riceived from the con.cerned

*ir^rrt l*lrd@ but not limited to

timely payments by the buye.r(s)' in 
1e71s

ou,thorities and competent authorities

including but not limited to environment &

no. 35 of the comPlqin!

is unqualified

06.02.201,6

[Calculated as 36 months plus 6 months

irom dat" of execution of floor buyer

agreementJ
N-ote: Grace period is allowed as the same

Due date of Possession

31.07.2015
no. 66 of the coqplsln!U"t" of TriPartite

ement
<r,00,26,3881'
(As per SOA dated 02'02'2022 on page no'

57 of the complaint

Total sale consideration

< 98,01.,6751'

[As per SOA dated 02'02'2022 at page 57

of the comPlaintJ
< 97 ,00,87 5 I '
(Confirmed by the counsel of both the

Arnount Paid bY the

complainants

bccWation certificate
Completion certificate

Not offeredOffer of possession

Facts of the comPlaint:
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3. That the comPlainant has made following submissions:

I.ThatthecomplainantsareresidentsofHno'TGroundFloor'streetno'

7.3, Primrose Avenue, Near Town Square 2' Sector 82' Vatika India

Next, Gurugram, HarYana- 122004'

Il. That the unit in question is Unit-D1561FF (First Floor)' 4 BHK' Block- D'

havingasuperareaof15T2sqftas.,SovereignFloorsEsencia,,at

Sector 67, Gurugram, HarYana'

IIl. That the complainants had remitted Rs'12'00'000/- towards booking

amount vide cheque dated 01'08'2012 along with the application form'

The respondent acknowledged the payment and issued payment

receipt on 04.08.2012'

IV. That on 03.08'2012, the respondent issued an allotment letter of the

said unit to the comPlainants'

V. That on 06.08.2012, a floor buyer's agreement was executed between

the respondent and the complainants'

vl. That as per clause 3.1 ofthe FBA the basic sale consideration exclusive

of taxes of the unit has arrived at Rs'1,12'00'000/- for the purchase of

the said unit @Rs.7124'68/- per sq' ft'

VIL That as per clause 5.1 of the FBA, the respondent had to complete the

construction of the floor and hand over the possession within 36

months plus extended period of 6 months from the date of sanction of

the building plans and other government necessary approvals'

Therefore,theduedateofpossessionbecomesonorbefore05.03.20l5.

VIII. That in the matter of Suryokant Yashwant Jadhav & Ann v' Bellissimo

Hi-Rise Builders Pvt' Ltd' & Ors' Ihe Maharashtra RERA Appellate

TribunalhasheldthatSPEClFlED..DateofPossession,,isbindingonthe

developerandnotaffectedby..graceperiod,,clausesunderagreement

forsale.Thereforethegraceperiodistobedisallowedandthedateof
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possession is to be taken as 06'08'2015'

IX. That on the demand of the respondent till date' the amount of

Rs.98,01,675/.hasalreadybeenpaidtotherespondent,whichisS30/o

ofpayableamount,thusfulfillingdemandtillthemilestoneof,,on

comPletion of brick work".

x. That the complainants have got a home loan sanctioned from State

bank of India amounting to Rs.89,17,000/- vide tripartite agreement

executed between the complainants, respondent and the state Bank of

India.

XL In the matter of Saurabh Mehrotra Vs.CCI Proiects Wt Ltd Complaint

no.cc006000000078677 decided on 06.08.2020. Before Maharashtra

Real Estate Regulatory Authority, it was held by the Maha RERA that

"Just because home buyers continued to pay even after the promised

possession date hod lapied, they had not "acquiesced" and not consented to

the deloY in Possession"

xll. That the complainants many a times raised his grievance of late

possessionbyvariousverbalandwrittencommunicationstothe

respondent. During the period of 2077 to 2027, many emails and

personal visits were made by the complainants to the respondent for

raisingthegrievanceandtogettheupdateddateofpossessionofthe

saidunit.Buttherespondentdidnotreplybacktoallthesemailsand

did not provide any satisfactory answer to the grievances raised.

xlll. 'Ihar on 06.10.2021, the Executive of the respondent replied back

through an email informing that respondent shall give the physical

possessionofthesaidunitwithinsixmonthsfromdateofthesaid

email i.e., 06.1.0.2021.

XIV. That the complainants visited the project site in February' 2022 and

found out that the construction activity had stopped for the last 5 years,

the complainants clicked a few pictures of the said unit on that day'
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xV. That the complainants for last many years are living in a rented

accommodation and paying a hefty rent of Rs'45'000/- per month for

the last many years and are badly in need of their home' for which they

have already paid an amount of Rs'98'01'675/-'

XVl.Thatthemaingrievanceofthecomplainantsinthepresentcomplaintis

that in spite of the complainants having paid 83% of the actual amounts

of the said unit and capable and willing to pay the rest amount' the

respondenthasfailedtodeliverthepossessionoftheresidentialunit

on time.

xvll.'fhatthecomplainantshadpurchasedtheresidentialunitwiththe
intentionthatafterpurchase,hisfamilywillusethesaidunitfortheir

personal use, but the complainant are compelled to live in a rented

accommodation for so many years for which they are paying a hefty

amou nt of rent.

xvlll.,I.hatthefactsandcircumstancesaSenumeratedabovewouldleadto

theonlyconclusionthatthereisadeficiencyofserviceonthepartof

the respondent and as such, it is liable to be punished and to

comPensate the comPlainants'

XIX. 'l'hat due to the above acts of the respondent and of the terms and

conditions of the floor buyer's agreement' the complainants havebeen

unnecessarilyharassedmentallyaswellasfinancially,thereforethe

respondent is liable to compensate the complainants on account of the

aforesaid act of unfair trade practice'

XX. 't'hat the first time cause of action for the complaint arose on

01.08.2012 when the application form was filed by the complainants'

liurther the cause of action for the complaint again arose when a one-

sided, arbitrary and unilateral floor buyer's agreement was executed

between the parties on 06'08'2012 and again when the complainants
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paid the last instalment on 07'04'2016' Further' the cause of action

aroseon06.08'20l5whentherespondentfailedtohandoverthe
possession of the floor as per the buyer's agreement' The cause of

action again arose on various occasions' till date' when the written and

verbal protests were lodged with the respondent about its failure to

delivertheproiect.Thecauseofactionisaliveandcontinuingandwill

continuetosubsisttillsuchtimeastheHon'bleAuthorityrestrainsthe

respondent by an order of injunction and/or passes the necessary

5.

orders.

C. Relief sought by the complainant:

'l'he complainants have sought following relief[s]:

r. I)irect the respondent company to refund the entire paid-up amount

of by the complainants along with interest at the prescribed rate on

the paid amount from the date of payment till actualisation'

D. RePlYbYtherespondent:

'f hc respondent contestecl the complaint on the following grounds:

a. 'lhat the complainants were allotted the unit no' D1561' first floor in the

project at the basic sale price of Rs'1'12'00'000/- in terms of the floor

buyer's agreement dated 06'08'2012' That in terms of the FIIA' the taxes'

Iixternal Development Charges and lnternal Development Charges were

to be levied upon the complainant separately i e'' over and above the

basic sale Price.

h. 'l'hat the respondent has denied that the complainants have paid

I{s.98,01,675/- to him towards the unit' As a matter of record' the

conrplainants have made a total payment of Rs'97'00'875/- till date

towards the altotment oF the unit out of basic sale consideration of

I{s.1,12,00,000/- excluding EDC' IDC charges plus club members fee plus
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per the FBA.

c. That the respondent received the sanction for construction of the unit

only on 31.10.2014' That due to delay on part of the government

authoritiestoissuesanctionletterfortheconstructionoftheplotforno

fault of the respondent was delayed'

d. That as per the FBA which is binding between the complainants and the

respondent, both have agreed upon their respective liabilities in case of

breach of any of the conditions specified therein' It is submitted that the

liability of the respondent on account of delay is specified in clause 5'4 of

the floor buyer's agreement and as such the complainants cannot claim

reliefs which are beyond the compensation agreed upon by him'

e. That the floor buyer's agreement delineates the respective liabilities of

the complainants as well as the respondent in case of breach of any of the

conditions specified therein' In this view of the matter' the complaint is

not maintainable in law and is liable to be dismissed in limine'

f. lt is submitted that the dispute between the parties involves complicated

questions of facts and law' which necessarily entails leading of copious

evidence. The issues raised by the comprainanB cannot be addressed

beforethisHon'bleAuthority'whichfollowsasummaryprocedure'ln

this view of the matter' the complaint is liable to be dismissed'

g. That the construction of proiect of the respondent is dependent upon the

amount of money being received from the booking made and money

received henceforth' in form of instalments by the allottees' However' it is

submitted that during the prolonged effect of the global recession' the

number of bookings made by the prospective purchasers reduced
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defaulted in making payment of the instalment or cancelled booking in

the project, resulted in less cash flow to the respondent henceforth'

causing a delay in the construction work of the proiect'

h. 'that the said proiect of the respondent is reasonably delayed because of

the 'force maieure' situation which is beyond the control of the

respondent vide clause 5'2 of the FBA' the complainant has agreed and

duly acknowledged that in case the development of the said dwelling unit

is delayed for any reasons beyond the control of the company' then no

claim whatsoever by way of any compensation shall lie against the

respondent. 'l'herefore, the complainants in terms of the FBA has agreed

and undertook to waive all their rights and claims in such a situation'

i. 'that the new management of respondent is a customer-oriented

organization that is committed to delivering high-qualiry and reliable

residentialandnon.residentialpro|ectsinthegreatermetropolitanarea.

It aims to work towards the development of self-owned real estate

including low-rise apartments and dwellings' plotted development' and

non-residential develoPments'

i. 'that the said proiect of the respondent is reasonably delayed because of

the 'force maieure' situation which is beyond the control of the

respondent. However, despite all odds' still' the respondent is making all

efforts to complete the construction work at the proiect site at full pace

and is expecting to hand over the possession very soon' once the situation

of pandemic'Covid-19' gets over and situation normalizes'

k. 'fhat the delay in handing over the possession of the dwelling unit/

apartment has been caused due to the various reasons which were
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beyond the control

relevant which are

AuthoritY:

of the respondent' Following important aspects are

submitted for the kind consideration of the Hon'ble

a. Other various challenges being faced by the

following various problems which are beyond

respondent seriously affected the construction;

aJ Lack of adequate sources of finance;

b) Shortage oflabor;

cl Rising manpower and material costs;

d) Approvals and procedural difficulties'

Inadditiontotheaforesaidchallengesthefollowing

played maior role in delaying the offer of possession;

l. 'fhere was extreme shortage of water in the region which

affected the construction works;

II. 'fhere was shortage of bricks due to restrictions imposed by

Ministry of Environment and Forest on bricks kiln;

lll. Unexpected sudden declaration of demonetization policy by

the Central Government' affected the construction work of the

respondent in a serious way for many months Non-availability

ol cash-in-hand affected the availability of labor;

lV. llecession in economy also resulted in availability of labour

and raw materials becoming scarce;

V. 'l'here was shortage of labour due to implementation of social

schenreslikeNationalRuralEmploymentGuaranteeAct

(NREGA) and Iawaharlal Nehru Urban Renewal Mission

[]NNURMJ;

VL Direction bY the Hon'ble

Environmental authorities to

respondent: The

the control of the

factors also

National Green Tribunal &

stop the construction activities

Page 10 of 19

ITARER

{v

I Complaint No. 675 of2022



ffiHARERA
#" eunuonnHl

for some time

NCR region.

on regular intervals to reduce air pollution in

l. 'lhat apart from the above, it is relevant to mention here that due to the

increase in pollution in National Capital Region' the Hon'ble Supreme

Courtoflndiavideorderdatedol.ll,,zo]gpassedinWritPetition
(Civil) No. 73029 of 1985 titled as "M'C' Mehta'Versus'lJnion of India &

Ors" ("Writ Petition"J which was ultimately completely lifted by the

I-lon'ble Supreme Court only on t4'02'2020' In past also the construction

wasbannedbyHon,bleCourtsandTribunals.Alltheaboveproblemsare

beyond the control of the developer i'e' the respondent It may be noted

that the respondent had on manlt occasions orally communicated to the

comprainants that the construition activity at the said proiect site had to

be halted for some time due to certain unforeseen circumstances which

are completely beyond the control of the developer'

m. 'fhat in order to curb down the air pollution the Environment & Pollution

[Prevention & Control) Authority' for National Capital Region' has

reviewedtheurgentactionthatneedstobetakenfortheimplementation

of the Graded llesponse Action PIan (GRAP) vide it's notification dated

EPCA-R/2020/L-38 dated 08'10'2020 and has imposed ban on the use of

Diesel Generator set with effect from 15'10'2020' which has further led to

delay in the construction being raised'

n.Alltheabovestatedproblemsarebeyondthecontroloftherespondent.lt

may be noted that the respondent had at many occasions orally

communicated to the complainants that if the respondent is unable to

constructtheunit,therespondentshallofferanotherresidentialunitofa

similarvalueforwhichtheallotteeshallnotraiseanyobiections.The

respondent could not complete the said proiect due to certain unforeseen

circumstances which were beyond the control of the developer'
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6.

averments worth its salt to prove its claims' Moreover' there is no

quantification of claims as sought for by the complainants under prayer

clause, therefore, the instant complaint is liable to be dismissed at the

threshold.

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute Hence' the complaint can be

decicled on the basis of these undisputed documents and submission made

bY the Parties.

E. furisdiction of the authority:

t].'l'heauthorityobservesthatithasterritorialaswellassubjectmatter

iurisdictiontoadjudicatethepresentcomplaintforthereasonsgivenbelow.
E.l Territorial iurisdiction

9. As per notification no' 719212017-LTCP dated 14'L2'2017 issued by Town

and Country Planning Department' the iurisdiction of Real Estate

llegulatory Authority' Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram ln the present case' the proiect

in question is situated within the planning area of Gurugram district'

.l.hcrefore,thisauthorityhascompleteterritorialiurisdictiontodealwith

the Present comPlaint'

E.lI Subiect matter iurisdiction

10. Section 11(aJ[a) of the Act' 2016

responsible to the allottees as, per

reproduced as hereunder:

provides that the promoter shall be

agreement for sale' Section 11[a)(a) is

Section 11(4)(a)

Be responsible for atl obligations' re.sponsib'i.U'': ^:n' 
functions under the

provisions oI this Act o' tn'i''ut"' and regulotions mode'thereunder or to Lhe

allottee os per the ogreem""' i'-t'i' or ti the associotion of allottee' as the cose

may be, till the conveya"''Zi"'ti 'ii 
o'po"|"nu' plots or buildings' as the cose
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,ffi 
HARER

I Complaint No.675 of 2022

ffi, eunuennttt
T;,,II )lJ'ilu ,".,r, circumstances and raw rerating rhereto. It is rurther

submitted that the complainants failed to produce any evidence or specific



Section 34-Functions of the Authority :

34A of the Act provides to ensure compliance of the obligations cost upon the

Dromoler, *' ott"ii "iihe 
r"ot estate ogen';nder this Act and the rules ond

reg u laLions made thereund er'

11. So, in view of the provisions of the Act quoted above' the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating officer if pursued by the complainant at a later

staBc.

12. Further, the authority has no hitch, in.proceeding with the complaint and to

grant a relief of refund in the present matter in view of the iudgement

passed by the Hon'ble Apex Court ln Newtech Promoters and Developers

Private Limited Vs State of lt'P' and Ors"' SCC Online SC 7044 decided on

77.17,2021 and followed in M/s Sana Realtors Private Limited & others

V/s llnion of Indio & others SLP (Civit) No' 73005 of 2020 decided on

12.05.2022wherein it has been laid down as under:

"86. From the scheme of the Act of whic.lt o detailed reference hos been mode and

rckins note 
"l o"i'iZiliiuiii"ti' -aain"o"i"ii'n 

rie resutotorv outhoritv and

actiudicatins "ff'27" ''in'i'i'''tti 
,;att o''t.* lnit atthougi the Act indicotes che

distinct express'"'; 
"i'"iJi;;oi 

'i't""t" 
-'p'iatw' 

and 'iompensation" a conioint

reodins of secti";; ;';';;;;;i'i'iv ^onii"c' 
iiot *n" it iomes to refund of rhe

omount, o'a int'i"t ii the refuni o*o'n'"o'"ii"cting payment of interest for

detaved detiverv ;;;"::';;;;;'"'"ii"irq'- 'ia 
i'terest tieieon' it is rhe resutotorv

authority which 
'h'is the power to examine ond determine the outc'ome of a

compraint. er rn""ri^, time, when it comes'ti'a question of seeking the rerief of

adiudging 'o^p"'l''ii"''o'i 
i't""t fiereon undir sections 12' 14' 18 ond 19' the

adiudicating 'ti'l'i"'-ai'iiely 
has the- po*" to d't"'mine' keeping in view the

co'ttective 'Zoa''i'ofT"i'"'"i11ii9 
*'-11t:li;;rK:{,::'":::;lr:^;1,'i;!;:::'rU

';':;::;;:;;::^irifi?::i,'l;';liii:,.;i["ii:,'iii,1""l;x:l,i!:,ombit and scope of the powers ond luncttc

Secrion 71 "a 'i'7*"''ii)'igon'Lthe 
mandate ofthe Acl2016"'

13. Hence, in view of ihe authoritative pronouncement of the Hon'ble supreme

Courtintheabove-mentionedmatter,theauthorityhasthejurisdictionto
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@
of the amount and interest on the

entertain a complaint seeking refund

amount Paid bY the comPlainants'

F. Findings on obiections raised by the respondent:

F.I Obiection regarding force maieure conditions:

14.'Ihe respondent-pto'*i"-t raised the contention that the construction of the

proiect was delayed due to force maieure conditions such as COVID-19

outbreak, demonetisation' certain environment restrictions' weather

conditions in NCR region' shortage of labour' increase in cost of

construction material, shortage of bricks and non-payment of instalment by

different allottees of the project, etc. But all the pleas advanced in this

regard are devoid of merit' Therefore' it is nothing but obvious that the

proiect of the respondent was already delayed' and no extension can be

given to the respondent in this regard' The events taking place such as

restriction on construction due to weather conditions were for a shorter

period of time and are yearly one and do not impact on the proiect being

developed by the respondent' Though some allottees may not be regular in

paying the amount due but the interest of all the stakeholders concerned

with the said proiect cannot be put on hold due to fault of on hold due to

fault of some of the allottees' Thus' the promoter/respondent cannot be

given any leniency based on aforesaid reasons and the plea advanced in this

regard is untenable'

G. Findings on relief sought by the complainants:

G.I Direct the respondent to refund of paid-up amount of xs'98,01,675/-

along with compound interest 't itt" ptutttibed rate from date of

PuY.untt till its actual Payment'

15. The complainants ;;;;;iil"i a unit in the proiect of respondent "Esencia",

in Sector-67, Gurugram vide allotment letter dated 03'08'2012 for a total sum

of Rs.1,12,00,000/-' A floor buyer's agreement dated 06'08'2012 was executed

Page 14 of 19
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betweenthepartiesandthecomplainantsstartedpayingtheamountdue

against the allotted unit and paid a total sum of Rs'98' 0t'675 I '

16. The due date of possession as per the possession clause of the floor buyer's

agreement is 06'02'2016' There is delay of almost 6 years on the date of filing

of the complaint i'e', 28'02'2022' The occupation certificate of the proiect

wheretheunitissituatedhasstillnotbeenobtainedbytherespondent.
pro moter.

lT.Theauthorityisoftheviewthattheallotteecannotbeexpectedtowait
endlessly for taking possession of the allotted unit and for which they have

paidaconsiderableamounttowardslthesaleconsiderationandasobserved

by Hon'ble Supreme Court of India in lreo Grace Realtech PvL Ltd' Vs'

Abhishek Khanna & Ors" civil appeat no' 5785 of 2019' decided on

11..01..2027: -

" .... The occupation certifcate is no-t available even as on date' which cleorly

amounts to deJiciency of service' The a.tlott'e,e ;;nnot be made to wait indefinitely for

posse.tsion o1 ti'- opo'i^'nts allotted to th''i' no' can they be bound to toke the

'opartments in Phas;e 1ofthe proiect""""'

18. l'urther in the iudgement of the Hon'ble Supreme Court of India in the cases of

NewtechPromotersandDevelopersPrivateLimitedVsStateofll'P'and

Ors. (Supra)reiterated in case of M/s Sana Realtors Private Limited & other

Vs llnion of India & others SLP (Civil) No' 73005 of 2020 decided on

12.05.2022 observed as under:

25' l'he unqualified right of the allottee to seek refund referred IJnder Section

ls(t)(a) "';;;';;;; 
it"(o) iJ 

'n' 
tn,is not dependent on onv continsencies or

stipulations,,i,,,,l,,ti ,i,i"i|,, *at *e tiiislat,ure has consciously provided this

rigntoJresunlaondemoiio,anunconditi"o,iiia'ont,righttotheatlottee,ifthe
p,o^ot"' Soiti io'it" i''iiit-t"1 of the a;;rffient' plot or building within the time

stipulated'^ai'in'tirmsoftheagre:m.entregord-lessofunforeseen'eventsorstay
oid"r, o7 

'iZ"'c"ii)i.:'ii;;;l: '::t::.:i,;:,';!;,;r;;1,::',;:':;':;:2';"::,::X

i: ::;:": ! # ; i :{"i:,! : : :;: ::i:' i #! ; ; ; ; ;; a e ft a, e G.o v e r n m e n, i n c t u d i n s

compensotio'n"'n-ii'-iinn" p'o'id'd ;;d"';i''" Act with the proviso thot if the

allottee does not wish to withdraw from thte project, he shall be entitled for interest

Io, *' p"ioa ii i'ny titt handing o'e' possission at the rote prescribed'
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19.

The promoter has failed to complete or unable to give possession of the unit in

accordance with the terms of application form or duly completed by the date

specified therein' Accordingly' the promoter is liable to the allottee' as the

allottees wish to withdraw from the proiect' without preiudice to any other

remedy available, to return the amount received by him in respect of the unit

with interest at such rate as may be prescribed'

20. The authority is of the view that the Act nowhere provides' nor can be so

construed,thatallpreviousagreementswillbere-writtenaftercominginto

forceoftheAct.Therefore,theprovisionsoftheAct,rulesandagreementhave

tobereadandinterpretedharmoniously'However'iftheActhasprovidedfor

dealingwithcertainspecificprovisions/situationinaspecific/particular

manner,thenthatsituationwillbedealtwithinaccordancewiththeActand

the rules after the date of coming into force of the Act and the rules'

21. Admissibility of refund along with prescribed rate of interest: In the

present cornplaint, the complainants intend to withdraw from the project and

are seeking refund ofthe paid-up amount as provided under the section 18(1)

of the Act. Sec. 18(1) proviso reads as under:

"section 7B: - Return of amount and compensation

1B(1)' If the promoter fails to complet" o' i' unable to give possession of an

?:;i:12:::r'::,':i,iX r*{:;'^' of t.he asreementror sate or' as the case mav be' dutv

completed by the date specified therein; o' 
'^..^,^^^- ^n n.rnttnr of sr.

(b) due to aiscont'ii'o'ce'of h'is business- as 
.a 

developer on occount of suspension or

revocation 'J 
t-n' ;"g"vition under-th.is AcL or for ony other reoson'

heshaltbeliabteondemondofthealtotties'iicosetheollotteewishesto
withdrow Jrom 'i'i'*i""'-*ili'ho" 

oie)uajc.1 to onv other remedy avoiloble' Lo return

the omount ,"rrir{i i"i,^ ir'-r"tirti of thot ap;rtment, plot' buitd.ing' as the case

moy be, with interesi at such rote o' 
^oy 

bi prescribedin this behalf including

compensation in the monner as provided under this Act:
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22. \'hecomplainants are seeking refund of the amount paid by them with interest

at prcscribed rate as provided under rule 15 of the rules' Rule 15 has been

reylroduced as under:

Rule 75' Prescribed rate of interest'-fProviso to section 12' section 18

andsuh-secti,nlij"na'"bsection(7)ofsectionl9]-^
(1) l:or thc purpose of proviso':, *:::;;72; sectio''18; and sub-sections (4)

anct(7)ofsectio"nTs'''i""iit"u'tattnu'ot'p'"i"tbed"sholtbethestotellonkof
Ittclia ltillhest marginal cost of lending vsfs +20/o':

"i"t';;;;ini'""""iii'sratiBankoftndiamarsinotcosto[tendinsrote (MCLR) ii"""i"t' 
"''"' 

i;ii ti'it be replaced by such b^enchm'ork 
'lendins 

raLes

wltich the state Bonk of lndio may fix Sro^^ ti^r-io time for tending to the general

public' .r - ^-.L^-.lin.to l.oiqlation under the
23. The Icgislature in its wisdom in the subordinate legislation

provision of rule 15 of the rules has determined the prescribed rate of interest'

The rate ol interest so determined by the iegislature is reasonable and if the

Sai(lruleisfollowedtoawardtheinterest,itwillensureuniformpracticeinall

the cases.

24. Consequently, as per website of the State Bank of India i'e" bfUpilJsbi'c-oJn'

the marginal cost of lending rate (in short' MCLR) as on date i'e'' 1611'2023 is

8.75o/o'Accordingly'theprescribedrateofinterestwillbemarginalcostof

I cnding Y61s +2o/o i'e'' 1-O'7 5o/o'

25. 'lhe ciefinition of term 'interest' as defined under section Zlza) of the Act

providesthattherateofinterestchargeablefromtheallotteebythepronloter,

incaseofdefault,shallbeequaltotherateofinterestwhichthepromoter

shallbeliabletopaytheallottee,incaseofdefault'Therelevantsectionis

rcProduccd below:

"(za) "interest" means the rates of interest payable by the promoter or the ollottee' as

the cose moY be

Exptanatioi - For the purpose of this clause-
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W!tr(!11 @/ir+. a. tnr r/'DA\r'i\+< uul(uvl\nlvl t case oJ

lit Lhe rate ol interest chargeable t'rom the otlottee by Lhe promoter' tt

defautt, shatl be equol to the r.aLe of i'rc"'i' *iiih ihe promoter shall he liable

(it ';:',1:!,2:,";!,!;:;,i;;f:,:J::lr"L 
.to^the 

ottottee shatt be rrom the dqte the

promoter "'ii"a 
thi omount or any part thereof tilt the dote the omount or

pa't mereoiZni"t'i*"i ti"""n-is'rifunded' and the inrcresr payoble bv the

ollottee to *i'iJl^"lt;Ji'ti'ti a' f'"*''n' datt'e the allottee defaults in povment

26. .r'he ,,,#J,1;':'fl'."::i:fii:'T;"i'fl'?"' stated bv the parties and the

documentsplacedonrecordisoftheviewthatthecomplainantsarewell

within their right for seeking refund under section 1B(1)[a) of the Act' 2016'

2T.Thecounselfortherespondentsvidehearingdated16.ll.2023broughttothe

notice ol the authority that the total amount paid by the complainants is

Rs.97,00,g75/- instead of Rs.9g,01,6 7sl- asalreged by the complainants in the

iactsofthecomplaint.Thecounselforcomplainantsandcomplainantspresent

in person admitted to the fact mentioned by the counsel for the respondents'

Thus, the amount paid by the complainants comes to Rs'97'00'875/-

2t}.Theauthorityherebydirectsthepromotertoreturntheamountreceivedby

him ic., Rs.97,00,875/- with interest at the rate of lO'750/o (the State Bank of

India highest marginal cost of lending rate [MCLR) applicable ut on 631s +270)

as prescribcd under rule 15 of the Haryana Real Estate [Regulation and

DevelopmentJ Rules' 2OL7 fromthe date of each payment till the actual date of

rcfundoftheamountWithinthetimelinesprovidedinrule16oftheHaryana

Rules 2017 ibid'

H. Directions of the AuthoritY:

29. IIcnce, the authority hereby passes this order and issue the following

clirectionsundersection3ToftheActtoensurecomplianceofobligationscast

upon tl.re promoters as per the functions entrusted to the Authority under

Section 34[tl of theActof 2016:

i) The respondent /promoter is directed to refund the amount i e 
'

Rs.97,00,875/- received by him from the complainants along with interest
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at the rate of lO.7 So/op'a' as prescribed under rule 15 of the Haryana Real

Estate (Regulation and Development) Rules' 2017 from the date of each

payment til the actual date of refund of the amount'

iiJ A period of 90 days is given to the respondent to comply with the

directionsgiveninthisorderandfailingwhichlegalconsequenceswould

follow.

iii) The respondent is further directed not to create any third-party rights

againstthesubjectunitbeforefullrealizationofpaid-upamountalong

with interest thereon to the complainants' and even if' any transfer is

initiatedwithrespecttosubjectunit,thereceivableshallbefirstutilized

for clearing dues of allottee-complainants'

30. Complaint stands disPosed of'

31. Irile be consigned to the registry'

Goyal)
Member

egulatory AuthoritY, Gurugram

:76.71.2023

v.
(ViiaY

l-
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