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BEFORE RAJENDER KUMAR, ADJUDICATING dFFlCER
HARYANA REAL ESTATE REGULATORY AU'ITl-kPRITY

GURUGRAM {_’
Complaint no. :'{ 6701 of 2022
Date of decision : 08.09.2023

Ms. Pratibha Khan and
Mr. Afzal Ahmad Khan nbia
Both resident of : A-602, Prateé! 3 1]

Complainants

Noida 201304.
M/s Imperia Wishfie
ADDRESS: A-25,M ate, Respondent
New Delhi 110044. |
APPEARANCE:
For Complainant: _ ddhant Sharma Advocate
For Respondent: -' “"- vocate

GURUGRAM

ORDER

1. This is a complaint filed by Pratibha Khan and Afzal Ahmad
- Khan(allottees) under section 31 read with section 72 of The
Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) against respdndent/ developer.
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2. Asper complainants, in May 2012, they applied for the virtual

office space admeasuring 500 sq.ft. with respondent in its
project viz. Byron at Sector 62 in Gurgaon under assured
monthly return. They paid full consideration amount of
Rs.25,45,292/- on 17.05.2012.,

3. MOU between both the parties was signed on 29.05.2012. On

15.03.2016, respondent info med them(complainants) that

Project name is changed fi

other material facts

even after repeated

| sﬁe{;tlon amount from

the complainants.

and paying ther

did not get

5. Responde

unit will only be allotted to them once they withdraw the

cases filed against them and do not demand any

compensation or delayed possession charges from them.

6.0n 12.11.2020 Authority allowed complaint no.
2110/2019, filed by them, wherein, they(complainants)

b
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were entitled for delayed possession charges w.e.f.

04.12.2017 till the actual delivery of possession. They have
filed an execution petition no. 2741/2021 for execution of
order dated 12.11.2020, wherein the respondent u/s 18(3)
of the Act 2016, failed td hand bver the actual physical

possession and did not pay DPC amount.

of payment of amounts till realization.

d. To award loss of rent from 04.12.2017 till date.
e. Toimpose penalty in terms of section 61 of the act.

f. To grant cost of litigation of Rs. 1,10,000/- in favour of

LA\/M

(g

complainants.

Page 3 of 10



i HARERA '
& GURUGRAM

Respondent contested the complaint by filling written reply. It is

averred by the respondent :-

8. That the complainants had first apprﬁached the Authority for
compensation and loss of return vide complaint no.
2110/2019, wherein the complainants were awarded DPC @
interest of 9.30% p.a. for every month of delay on amounts

paid by the complamants It(respondent) has already

complainants further; tno. 477/2021 before
the Hon'ble _ District sputes Redressal

Commission, Gurt “compensation and

assured re@wﬂ F\@%@fore the Hon'ble
Commission and thereby, the omplamants are asking for the
same compensation which was pleaded before this Hon'ble
Authority in the complaint No. 2110/2019 and for which
complainants have approached before Hon'ble Adjudicating

Officer in the present case.
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9. That on 28.12.2022, it[re_spondent) gave offer of poss.éssion
to complainants.af_ter re.ceivi_ng Occupancy Certificate on
02.06.2020.

10.That the present complaint comes under the purview of
Doctrine of Election which postulates that when two

remedies are available for the same relief, the aggrieved

the complainants, ha *%‘%y;i%ta the remedy to file a claim
t‘r :

“‘ ¥ f‘\'\“'
'i:? ;"f\‘a ?f’.r,

“‘“?’;‘("” ide CC No. 2110/2019, and

before this
as estopped from
However, the
t, subsequent to

re this Hon'ble

accordance with the Master Plan and then carved out various

Sectors and plots therein. Thereafter, it(respondent) received
initial approval of building plans on 04.12.2015 and then
started construction and began allotting units to the allottees.

Furthermore, it(respondent) on certain recommendation
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changed the name of the pi"oject from the Imperia Byron' to

'Imperia Mindspace'.

12. That both parties had executed Memorandum of
Understanding on 29th May, 2019. The complainants had
purchased the said unit on 'investment return plan', the
space admeasuring a super area of 500 sq.ft. approximately

t at bas.ic Irate of Rs. 4,938/- per

0'a basic consideration of Rs.

in the pro;ect of respond

sq.ft. ofsuper area, agg gL

24,69,000/- along witl

the IT sector hs rk—from-home, due to
which the real estate hasimmensel uffel:ed Despite all this,
it(respond ent structure and is
still paymé(é;?f%zé g@ A&;ﬁ to the allottees,

including that of the complainants. To the contrary,

complainants have not paid the installments towards the
allotment on time and still a large portion of amount is due,

despite the fact that so many reminders have been sent to

them.
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16.That respo

14.That owing to uﬁ_brécédented air pollution levels in Delhi
NCR, the Hon'ble Supreme Court issued a ban on
construction activities in the region from November 4, 2019
onwards, which was a blow to realty developers in the city.
The Air Quality Index (AQI) at the time was running above
900, which is considered severely unsafe for the city
dwellers. In pursuance to the : Central Pollution Control Board

v oS
svas not severe, the SC lifted

(CPCB) declaring the
the ban conditional cember 9, 2019, allowing
construction agfi ob atried,out between 6 am. and
6 p.m., and' th
b - 3
Supreme o:ez:- 14thFe
15. That clause ;%e o &

difference

up M Certxﬁcate on

02.06.2020. As the offer of possession has already been

2812, 202

issued to the _complainants, the respondent is entitled to
recover maintenaﬁbé Eharges from the complainants to the
tune of Rs. 20.50/- per sq. ft. per month from the date of offer
of possession to the date of realization.

M\KM
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I heard learned counsels ré_praresén't.ing both of the parties and
went through record on file.

17. As mentioned .above., the present' complainants filed a
complaint no.2110'/'2019'bef0ré Haryana Real Estate Real

Authority, Gurugram (in brief Authority]. In said complaint,

effect from due date of~Possession i.e. 04.12.2017 till actual

Zof thiesunif, As stated above, the

delivery of po

May I refer here a case, decided by Uttar Pradesh Real Estate

Appellate Tribunal, titled as, Suman Lata Pandey vs Ansal
Properties & Infrastructure Ltd. Appeal no. 56/2020
reported in 2022 SCC Online RERA (UP) 123. The Tribunal,
referred a judgement decided by Bombay High Court, in case

titled as, Neelkamal Realf_ors Suburban Pvt. Ltd. Vs. Union of
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India, where it was held that, “Section 18(1)(b) lays down that f the promoter

fails to complete or is unable to give possession of an apartment due to discontinuance of his
business as a developer on account of suspension or revocation of the registration under the
Act or any other reason, he is liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice in this behalf including compensation. If the allottee
does not intend to withdraw from the pr‘ﬁjent he shall be paid by the promoter interest for every

manth of delay, till the handing over of the possession. The requirement to pay interest is not

a penalty as the payment of intere stis'compe in_nature in the light of the delay

ment but has not received possession of it.

The obligation imposed on the promo st till such time as the apartment is handed
over to him is not unregst B , pmpensation for use of money
(=T
On the basis mplainantAare not
entitled to any compensatiop-in d,or {or Lors § Aund-
19. So far as prayer of ¢ nalty in terms of
section 61 of n my opinion, this
forum (AO) has n! s any such penalty. The
complainants forum (Authority), in this
regard. A S 2Va |
20.The complal@{-ljﬁ H ] 'Ii\%%atipn charges of
Rs.1,10,000/- for legal costs. certﬁcate of fee of advocate is 2

R
put on record. Even then, it is apparent that complaunant-waet.s"!"'lL

n
represented by a lawyer, during proceedings of this case, same

AL
J& allowed a sum of Rs.50,000/- as cost of litigation.

L0
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21.Respondent is directed to pay amount of compensation within

30 days of this order, otherwise same will be liable to pay
interest @10% p.a. till réalisétion-qf; amount. <
22.Complaint stand disposed off. |

23.File be consigned to the Registry.

/(Rajender Kumar)
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