HARER—A Complaint no. 4698 of 2022 & 3 others
2 GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no: | 4698 of 2022 & 3 others

Date of decision | 01.12.2023

Name of the Builder |  Signature Global Homes Private Limited
Project Name Signature Global Park-11
S.n [ Complaint No. Complaint title Attendance
: CR/4698/2022 Lokender Kumar Jha and Rajender | Mr. Sunil Kumar
Kumar Jha V/S Signature Global | Mr. Niraj Kumar
: I-Eqmeg%vate Limited
2. | CR/4691/2022 | Garima AroraVi/s Signature Global | Mr. Sunil Kumar
___Homes Private Limited Mr, Niraj Kumar |
3. | CR/4697/2022 Priya Mishra V/s Signature Global | Mr. Sunil Kumar
; ___Homes Private Limited Mr. Niraj Kumar
4. | CR/4690/2022 | Akhil Koundin V/s Signature Global | Mr. Sunil Kumar
Homes Private Limited Mr. Niraj Kumar |
| CORAM: ‘
Shri Sanjeev Kumar Arora Member |
APPEARANCE: |
Sh. Sunil Kumar(Advocate) : Complainants |
Sh. Mintu Kumar(A.R) : Respondent |
ORDER

This order shall dispose of all the 4 complaints titled as above filed before
this authority in form CRA under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as “the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a)
of the Act wherein it is inter alia prescribed that the promoter shall be

Page 1 of 25



HA—RER_A Complaint no. 4698 of 2022 & 3 others
& GURUGRAM

responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.
The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, Signature Global Park-Il being developed by the same
respondent/promoter i.e., Signature Global Homes Private Limited. The
terms and conditions of the builder buyer's agreements fulcrum of the
issue involved in all these cases pertains to failure on the part of the
promoter to deliver timely ﬁns}?gssipn of the units in question, seeking
award of delayed possession ch’érgé‘é‘and other reliefs.

The details of the cqm’plah;;;,%ﬁplitq{atus, unit no., date of agreement,
possession clause, due date of possession, offer of possession, total sale
consideration, amount paid up, and reliefs sought are given in the table

below:

' Project: Signature Global Park-11, Village Dhunela, Sector-36, Gurugram __ ‘
Possession clause: Clause 4.1

The developer shall offer passession of the said independent floor to the allottee
within a period within 12 months with anadditional grace period of 3 months (12+3)
from the date of allotment. |
Note: | S Sga |
1. Grace period-. 6 months of grace period on account of COVID-19, in terms of |
HARERA notification dated 26,05.2020 allowing grace period from 01.03.2020 to

|

30.09.2020.

2. Due date of handing over of possession- As per clause 4.1 of buyer's agreement,
the due date of handing over of possession to be calculated within a period within 12 |
months with an additional grace period of 3 months (12+3) from the date of |
allotment. Therefore, due date of handing over of possession is to be calculated while
including 6 months of grace period (COVID)

3. License no. - 39 of 2019 dated 01.03.2019 valid up to 29.02.2024 |

4. Occupation certificate- It has been obtained from competent authority i.e., DTCP |
| on 22.11.2022 |
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—

Sr.| Complaint |Reply | UnitNo. | Date of | Due date Tut:} ::lr:ﬂ“ Relief
no| no./title/ |status| and area allotment | of l;ﬂ;ﬂd supiiz Sought
date of admeasurir ssession paid by the
complaint (Carpet nd offer of okt
area) ossession (s)
T CR74698] | Reply | P-21-Third | 08.09.2020| 08.062022 |TSC: 3 1. Possession
2022 titled | recei | Floor ¥ (As per Rs.59,44,378/- 2 DPC
Lokender | ved admeasurin = 28.02.2023
umar Jha | on g 756.60 sq. E:gls of | (asperpage | o, 3. Costu/s
nd Rajender | 02,12 | f  carpet omplaint) | 1 of written Rs.* Laaales 12.13 of the
umar Jha |.2022 | area ans | . submission [&; Erpage T Uacr
N/S super DO S | submitted amlplﬁ of
Signature area _nE ,.} ot 1 s
Global 121073 S PREERT | L coondent [COPS nt)
upmaps oy SRy | )
Private (As per o T g
Limited Page2dof |||y
mmmtuf SPRESY
DOF- i |
19.07.2022 : _‘
2. | CR/4691/ 28. w.ﬂﬂ TSC: 1.Possession |
2022 Rs.65,56.415/- 2 DPC
g::::'m i IEIIL.ZEH 3. Cost u/s
AP: th
glmr::umws Rs A2SL6T0)- | H2A3orthe
Gl?ba] ' (Page 20 of Act
b Complaint -
s % i on customer
t?n:::fd hmagt%$ ledger dated |
sq. fu p— 11.04.2022)
DOF- (Page no. 28 : |
19.07.2022 of .
?;%ﬂam 10.08,2020| 10.05.2022 | TSC: 1.pussessmn'|,
3. | CR/4697/ Replj!. M b : U Ee : Rs.59.43.780/- |
titled Priya | ve Flgor Q¥ o
ishra V/s | on 1 adme-.:urint m“‘_ Ew of ia.uzz::a - 3 Eﬂ:! u/s
ignature 0212 | 8 arpe int | (asper ge : |12 of the
lobal 2022 | Area- complmint | 7 written Rs4070900/- | "
omes 756.60 sq.ft submission (As per .
rivate Super area- submitted F::fut'l:\: no.
mited 12::].‘?35 by i)
OF- = respondent) |Rs. 43,58,100/-
.07.20 As per page (Page 15 of
AR E-m, FEEEP of complaint)
complaint]
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4 | CR/4690/ | Reply | P-16-First | 02.11.2020| 02.08.2022 TSC- 1.Possession |
022 titled | recei | Floor
s Akhil ved admeasurin [':5 L Rs 65,47,633/- | 2.DPC
undinV/s |on |g  Carpet Eaggﬂ o | 28022023 | AP: 3. Cost u/s
ignature | 02.12 | Area- complaint) | (25 PET PaBE | Rs 55,68,026/- | 12,13 of th
Global 2022 | 756.60 sqft. | <P . 55,68,026/- | 12,1500 the
Homes Super area- 1 of written | (Ag per page Act
Private 1210.735 submission :
Limited se.ft ; ag.59.0f
(Page no. 24 submitted | complaint-
DOF- of by
20.07.2022 complaint) e
respondent) | |edger dated
18.05.2022)

Note: In the table referred above
follows:

Abbreviations Full form ,
DOF- Date of filing of complaint " | |
TSC- Total Sale consideration '
AP- Amount paid by the allottee(s)

DPC- Delayed possession charges.

The aforesaid complaints were filed by the complainants against the
promoter on account of violation of the builder buyer’'s agreement
executed between the parties inter se in tespect of said unit for seeking
award of pussessmn delayéd upassesﬂ?p‘ charges and cost u/s 12,13 of
the Act.

It has been decideﬁ to treat the ﬂiebggmplaints as an application for non-
compliance of statutory obliga‘tmns on the part of the
promoter/respondentinterms of section 34(f) of the Act which mandates
the authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the
rules and the regulations made thereunder.

The facts of all the complaints filed by the complainant(s)/allottee(s)are
also similar. Out of the above-mentioned case, the particulars of lead case
CR /4698/2022 titled as Lokender Kumar Jha and Rajender Kumar
Jha V/S Signature Global Homes Private Limited are being taken into
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Complaint no. 4698 of 2022 & 3 others

consideration for determining the rights of the allottee(s) qua possession,

delay possession charges and cost u/s 12,13 of the Act.

A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

CR/4698/2022 titled as Lokender Kumar Jha and Rajender Kumar

Jha V/S Signature Global Homes Private Limited

¥

Sr. Particulars Details
No. P o
Name of the project I Sigﬁ_ﬁt’uﬂa Global Park-I1
| Village Dhunela, Gurugram,
Haryana.
RERA Registered Registered
43 0f 2019 dated
01.08.2019 valid up
to 29.02.2024 |
DTCP License No. 39 of 2019 dated 01.03.2019
Allotment letter " 08.09:2020
(Page 15 of complaint)
Unit no. P-21- Third floor
(Page no. 24 of complaint)
Unit admeasuring Carpet Area- 756.60 sq.ft.

Super area-1210.735 sq.ft

(Page no. 24 of complaint)
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7. | Date of execution of 07.10.2020

agreement for sale (On page no. 21 of complaint)

8. | Possession clause 4, Possession

4.1 12 months with a grace
period of additional 3 months
from the date of allotment

9. | Due date of delivery of _ 08.06.2022
possession ' |[(calculated from the date of
A | allotment letter + 3 months
SRS of grace period + 6 months
| COVID grace period)
|

10. | Total sale consideration | Rs 59,44,378/-
(As per page no. 8 of

J | | complaint)
11. | Total amount paid by the | Rs. 42,05,324/-
complainahtt ¢ i J (As per page 8 of complaint)

12. | Occupation certificate.  —.422.11.2022

13. | Offer of possession | 2802.2023
{as per page 1 of written
submission submitted by
respondent)

B. Facts of the complaint
a) That the complainant had applied for allotment of an independent

residential floor having a super build up area of 1210.73 sq. ft.

containing carpet area of 756.60 Sq. Ft, On third floor, block p, built
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upon a plot no. p21 admeasuring 130 sq. mtr. vide an application for
booking dated 09.01.2020 in the project of the respondent M/s
Signature global Homes Private Limited. That as per the application the
total consideration to be paid for the independent floor was Rs.
59,44,378/-. That the floor buyer agreement was executed between the
parties on 07.10.2020 for the above said allotted unit. As per this
agreement the respondent was under obligation to hand over the
possession of the property | ﬁ I?:mnnths from the date of allotment i.e.
07.10.2021, i.e. 1 year fmm,,ttngd?ate of allotment as the same is as per
the clause no. 4. 1.0f md&pﬁuden?ﬂnnr buyers agreement on page No.
14 of that agreement. The pusggss:nn \was required to be given till
November 2{121 |

b) That the complainant were surpr;sed to know about the decrease in
carpet area of the apartment approximately by 20 Sq. Ft. to 28 Sq. Ft. To
find out the actual variance decrease in size of carpet area and
proposed/ allotted carped area shall be outcome by the Commission's
report which shall be requested to- th& Heon'ble Authority Gurugram to
kindly depute[ﬂppntnt and Instruct the Local Commission or Which the
Hon'ble Authority deem fit to protect the right of the home seekers as
the Act, Real Estate Regulatory Authority (Rules and Regulations), 2016
is enacted for the purpose to meet and keep the interest of home buyers
safe and secure. As almost 80% amount was already collected by the

respondent. The total consideration of the floor was 59,44,378/-
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including tax and the complainant has paid 42,05,324/- as and when
demanded by the respondent.

c) Therefore, the complainant has filed the present complaint before this
Hon'ble Authority for compensate the loss by way of decrease in carpet
area after making such inquiry by depute or appoint the commission
along with Professional who admeasuring the carpet area and
possession of floor along with delay possession interest. As there is
grave deficiency of service a;n tha;;espondent s part so the complainant
also wants compensation fram the respondent so after the judgment of
this Hon'ble authority the c_omplaiht must be transferred before Hon'ble

Adjudicating officer for compensation.

C. Relief sought by the gnmplal;mntsi
8. The complainant has sought following relief(s):

i. Direct the respondent to providelegal and valid possession
(including all the amenities as committed in the brochure.)
of unit. ) |

ii. Direct the respondent to pay monthly interest on deposited
principal amount for delayed period.

iii. Direct the respondent to compensate and impose a
reasonable cost for default in Section 13, Section 12, Layout
plan and sanctioned plan change without taking intimation
/ permission from the innocent buyers, As the Kitchen itself

decrease in size on an Approx. 11 5¢. Ft.

Page 8 of 25



HARERA Complaint no. 4698 of 2022 & 3 others
2, GURUGRAM

iv. Seeking Appoint / depute the Commission along with
professional’s who admeasuring the actual deficiency in
carpet area, which has been reduced by the respondent, and
demand the compensation of the loss in favour of
complainant.

v. Direct the respondent to pay litigation cost of Rs.1,00,000/-

(rupees one lakh) each to the respective complainant.

9. On the date of hearing, the auﬂmrity explained to the respondent/
promoter about the cuntravanthins ag*alleged to have been committed in
relation to section 11(4) (a) ofthq act to'plead guilty or not to plead guilty.
Reply by the respondent N e

10. The respondent has contested the complaint en the following grounds.

a. That In terms of clause 16 of the agreement, the respondent shall confirm
the final carpet area after the construction of the allotted building is
complete and the oecupancy certificate is granted. The said clause stipulates
that the total cost payable for the-c@ppe't.-ﬂrea shall be recalculated upon
confirmation by the requncker%, Plfnqe rﬂ'lE apprehension of the
complainant that ehrpet area has heen reduced up to 28 Sq. Ft. is premature.
Besides the agrebment envisages such a situation and provides for the
suitable mechanism for dealing with the same and as such the complaint is
premature and deserves to be dismissed on this ground alone.

b. Further, it is admitted by the complainant that only 70% of the
consideration amount has been paid and an amount of Rs.17,39,054 /- is
retained by the complainant It is respectfully submitted that the Hon'ble
Authority does not have jurisdiction to adjudicate the compensation
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payable on account of alleged reduced carpet area in view of the provisions
of Section 71 of the Real Estate (Regulations and Development) Act, 2016
which empower the adjudicating officer duly appointed under the
provisions for adjudicating such compensation. In view of the same the
complaint deserves dismissal out rightly.

. Possession was agreed to offer within 12 months with a grace period of
additional 3 months {12+3} months) from the date of allotment subject to
force majure vide Para 4.1 of the agreement. The delivery of possession of
the flat was subject to the varinﬁé-mﬁd’iﬁnns and stipulations as contained
in the agreement and as such It is wrcmg and denied that flat was to be
handed over till Navember 2021 ( inclusive of grace period as
prnjected[repr&SEg;@. !'_ p

. The proposed period of delivery of physical possession was subject to Force
Majeure circumstances, intervention of Statutory Authorities, receipt of
occupation certificate and Allottee having complied with all obligations of
allotment in a timely manner and further subject to completion of
formalities/documentation as prescribed by the respondent and not being
in default of any cl'auée of the agreement.

_ That further Ministry of Finance vide Office Memorandum No.F-
18/4/2020-PPD dated 13.05.2020 recognized that given the restriction
placed on the goods, services and manpower on account of the lockdown
situation prevailing overseas and in the country in terms of the guidelines

issued by the MHA under the DM Act 2005 and the respective State and UT
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Government, it may not be possible for the parties to the contract to fulfil
contractual obligations and permitted the parties to the contracting with
the Government for all construction/works contracts, goods and services
contracts and PPP contract to invoke Force Majeure Clause and thereby
extended the contract by six months.

. That it is respectfully submitted the Hon'ble Haryana Real Estate
Regulatory Authority vide nrder Em 9}’3 -2020 HARERA/GGM (Admn.) dated
26.05.2020 extended the dal;e;,pli gn@pletmn for all Real Estate Projects
registered under Real Estate Regulattﬂn and Development Act, where
completion date, revised cumple.tmn date or extended completion date was
to expire on or after 25th of March, 2[}20 automatically by 6 months, due to
outbreak of the COVID -19 (Corona Virus), which is calamity caused by
nature and is adversely affecting regular development of real estate projects
by invoking “force Hfaim&;"'*clhu@

. That the respondent had also suffered dévastatingly because of blanket ban
on raising of cunatructiﬂn, ad‘viaﬂneﬁ etc, The concerned statutory
authorities had earlier impused a blanket ban ﬁ_n raising of construction,
advisories had been isstied by the statutory authorities to the developers to
ensure that no retrenchment of staff/labour are done and further to ensure
that the staff/labour were adequately fed and provided for. Subsequently,
the said embargo had been lifted to a limited extent. However, in the
interregnum, large scale migration of labour had occurred which had also

been extensively reported in printed and electronic media. Availability of
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raw material remained a major cause of concern. In fact, the aforesaid force
majeure events had completely affected the ability of the respondent to
continue with the construction. Despite diligent efforts, the respondent had
been unable to carry on construction/ development/implementation of its
projects including the project in question during the aforesaid period which
in any case should not be considered for determining the period for delivery
of physical possession of the apartment to the complainant.

h. Thatitis pertinent to mention thattt[e agreernent of sale notified under the
Haryana Real Estate {Regu,l;uﬂ.n. and Development) Rules, 2017
categorically exclugl&a any ﬂeléy ﬁuﬁ. to “force majeure”, Court orders,
Government puliqyf gutdellnta-s,‘ . demsinns ~affecting the regular
development of the real estate prﬁj#t It is per-ﬁnent to mention here that
every phase of lockdown is not cqnﬁ#ed_ to the Eieclared period only rather
it also brings another 3-4 months (minimum period) delay in mobilization
of construction activity at site once suspended because of certain reasons
such as lack of human resgur&;es, ayajlahuity of material etc. It is pertinent
to mention here that every phase of . luekdown is not confined to the
declared period only rather it alsn brings another 2 months (minimum
period) delay in mobilization of construction activity at site once suspended
because of certain reasons such as lack of human resources, availability of
material etc.

i. That it is precisely to provide for occurrence of such unforeseen

eventualities that it had been provided in clause of the agreement that the
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period provided for delivery of physical possession would be subject to
occurrence of force majeure events. Moreover, the occurrence of Force
Majeure was contemplated at length in clause 17 of agreement. The
allottee(s) shall not be entitled to any compensation for the period of such
delay. The allottee agrees and confirms that, in the vent it becomes
impossible for the developer to implement the project due to force majeure
conditions, then this agreement ancl the allotment of the said independent
floor hereunder shall sand ternﬁt;ated ‘and the developer shall refund to the
allottee (s) the entire amount revewed by the developer from the allotment
within 45 (forty-five) days frem-thet date on which developer confirms that
it has become impaossible for the de'.;eleper- to implement the project. The
developer shall intimate the allottee(s) about such termination at least
30(thirty) days prie:r to such termmanen ef the agreement. After refund of
the money paid by thehall;:11:1:et=.l{sQLl ﬂm.allettee{s] agrees that it shall not have
any rights, claims etc against the q:leveieper and that the developer shall be
released and disc}}ae’ged from gl] i;s-eﬁligﬁtie_ﬂe and liabilities under this

agreement.”

i, In this respect it is submitted that the construction is still going on and offer

for possession of the flat is, admittedly, yet to be made to the complainant
and hence it is not possible at this stage to ascertain the facts of the reduced
area. In view of that appointment of local commission for a report on this
account is misconceived and neither warranted. Same emerges to be

nothing but a pressure tactics by getting misled this Hon'ble Authority. Law
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does not permit to adjudicate anything that is based upon assumption and
presumption. Even otherwise so called increased/decreased carpet area is
well within limit permitted by applicable law. The contents of the rest of the

para is matter of record.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties. |

Jurisdiction of the authority =~

The authority obsetves that ‘it has territorial ‘as well as subject matter
jurisdiction to aﬂjjhﬂ&ate the present, conplaint for the reasons given
below. |

E.1 Territorial jurisdiction

As per notification ne, 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department; Haryana the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated w&t}un t'l"la'}plan_ning'- area of Gurugram District.
Therefore, this authority ha.s complete territorial jurisdiction to deal with
the present complaint.

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11(4)(a)
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Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer's
agreement, as per clause 15 of the BBA dated........ Accordingly, the
promaoter is responsible for all obligations/responsibilities and
functions including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensq;‘a@fppha nce of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and r_g,gu!gﬂm;s;gnde thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the aci}udicating officer if pursued by the

complainant at a later stage.

F. Findings on the nhlecﬁoﬁi#"misgd-bftherespundent:

13.

F.I Objection regarding delay due to force majeure circumstances.

The respondent-promoter raised a2 contention that the construction of the
project was delayed due to force majeure conditions such as various orders
passed by the Haryana State Pollution Control Board from 01.11.2018 to
10.11.2018, lockdown due to outbreak of Covid-19 pandemic which further
led to shortage of labour and orders passed by National Green Tribunal
(hereinafter, referred as NGT). Further, the authority has gone through the
possession clause of the agreement and observed that the respondent-
developer proposes to handover the possession of the allotted floor within

page 15 of 25



14.

HARERA Complaint no. 4698 of 2022 & 3 others
2 GURUGRAM

a period of 12 months with a grace period of additional 3 months from the
date of allotment. In the present case, the date of allotment is 08.09.2020.
The due date is calculated from the date of allotment so, the due date of
subject floor comes out to be 08.06.2022. Further as per HARERA
notification no. 9/3-2020 dated 26.05.2020, an extension of 6 months is
granted for the projects having completion/due date on or after
25.03.2020. The completion date of the aforesaid project in which the
subject unit is being allﬂttecfi__I@-;Iﬁg'l':gomplainant is 08.12.2021 i.e, after
25.03.2020. Therefore, an extensl.qnnfﬁ months is to be given over and
above the due date of .handif;'_ig; uver Epsses:iiun in view of notification no.
9/3-2020 dated 2655-;2020, ul: ;ftc-:f;;nt of fﬁrce majeure conditions due to

outbreak of Covid-19 pandemic. So, in such case the due date for handing

over of possession comes out to 08.06.2022.

Further in the judgement of the Hon'ble Supreme Court of India in the case
of Newtech Promoters and Developers Private Limited Vs State of U.P. and

Ors. (Civil Appeal gﬁ.{gﬁ734556??4%0&2&2@#@ was observed

25. The unqualified rightof the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It
appears that the legislature has consciously provided this right
of refund on demand as an unconditional absolute right to the
allottee, if the promoter fails to give possession of the
apartment, plot or building within the time stipulated under
the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunal, which is in either way not
attributable to the allottee/home buyer, the promoter is under
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an obligation to refund the amount on demand with interest at
the rate prescribed by the State Government including
compensation in the manner provided under the Act with the

proviso that if the allottee does not wish to withdraw from

G. Findings on the relief sought by the complainant:

(i) Direct the respondent to provide legal and valid possession of the unit and
pay interest towards the delay in giving the physical possession of the
respective apartments @ 18% p.d. tilt handing over the physical possession
of the respective apartment from the due date.

(ii) The common relief of possession and delayed possession charges are

involved in all these cases.
G.I Direct the respondent to pay interest towards the delay in giving the
physical possession of the respective apartments @ 18% p.a., till handing

over the physical possession of the respective apartment from the due date.

15. In the present complaint, the complainant intends to continue with the
project and is seeking delay phss&sﬁian_ charges as provided under the

provisions of section 18(1) of the Act which reads as under.

“Section 18: - Return of amount and compensation

18(1). if the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”
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16. Theapartment buyer’s agreement was executed between the parties. As per
clause 4.1 of the agreement, the possession was to be handed over within a
period of 12 months with a grace period of 3 months from the date of

allotment. The clause 4.1 of the buyer’s agreement is reproduced below:

4.1 Possession

Subject to Force Majeure circumstances, receipt of occupation certificate
and Allottee having timely complied with all its obligations, formalities or
documentation, as prescribed by Developer and not being in default under
any part hereof and Flat Hgg,ﬁe‘r’wmg@enr. including but not limited to
enits of the other charges as per the payment
charges, the Developer shall offer the

Toor tothe allottee within a period of 12
o:ﬁhs frion the date of allotment.
3

-

the timely payment of instalm
plan, Stamp Duty and registrat
possession of the said independent
months with a grace,paﬂqﬂ-.ufﬁln
(Emphasis supplied)- -~

L T

T wiF .

i
| 4

17. At the outset, it is relevant to comment on the preset possession clause of
the agreement wherein the possession has been subjected to all kinds of
terms and conditions‘of this agreement, and the complainant not being in
default under any pruvisigns-ofxﬁﬂsi- agreement and compliance with all
provisions, fnrmalgt_i% anid?cfnqijjtat%nq‘asmescribed by the promoter.
The drafting of this clause and incorporation of such conditions is not only
vague and uncertai-n; but sd heavily loaded in favour of the promoter and
against the allottees thatevena single default by him in fulfilling formalities
and documentations etc. as prescribed by the promoter may make the
possession clause irrelevant for the purpose of allottees and the

commitment time period for handing over possession loses its meaning.
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The incorporation of such clause in the buyer’s agreement by the promoter
is just to evade the liability towards timely delivery of subject unit and to
deprive the allottees of their right accruing after delay in possession. This is
just to comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the allottees is

left with no option but to sign on the dotted lines.

Admissibility of grace periqd.As pgr clause 4.1 of buyer’s agreement, the
respondent promoter has proposed to handover the possession was to be
handed over within a period of 12 months with a grace period of 3 months
from the date of allotment along with it 6 months grace period w.r.t.
(COVID-19). Accur&ip'gll_y, the ﬁuthnrf:t.y in viewrof notification no. 9/3-2020
dated 26.05.2020, n-n_'accpunt-;nf fnrq;g,majgtfré conditions due to outbreak
of Covid-19 pandemic allows the Igrab’e-péri;}d of 6 months to the promoter

at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges. However,
proviso to section 18 provides that where an allottee(s) does not intend to
withdraw from the project, she shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the rules. Rule 15

has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from
time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the rule
15 of the rules has determined the prescribed rate of interest.

20. Consequently, as per website "ﬁﬁh&ﬁﬁate Bank of India i.e., https://sbi.co.in,
the marginal cost of lending r_auer[}nsi%ﬁnrt,MCL R) as on date i.e, 01.12.2023
is 8.75%. Accordingly, the prescﬁbeﬂ"’rﬁte of interest will be marginal cost
of lending rate +2% i.e., 10.75%.

21. The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest cha-rgeable from the allottee by the
promoter, in case of deféuh', shall be equal to the rate of interest which the
promoter shall beliable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest™ means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of
default;

(i)  the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to
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the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

On consideration of the documents available on record and submissions
made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 4.1 of the buyer's agreement executed
between the parties, the possession of the subject floor was to be delivered
within a period of 12 munthsaﬁih %gg;:fiar:e period of 3 months from the date
of allotment along with it 6 mgpt_lmgface period w.r.t. (COVID-19). As such
the due date of hanﬂingﬂve;,- gffpt;é_s;é:és'iun comes out to be 08.06.2022 in
lead case and for alﬁ;t;&er cases as daﬁai_led in para no. 03 of order. However,
no interest shall be charged from the complainants in case of delayed
payment during this 6 manths COVID -period from 01.03.2020 to
01.09.2020. N2 ANy

Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In these complaints, the occupation certificate was granted by
the competent authority to respondent on 22.11.2022. The respondent has
offered the possession of the subject floor(s) to the respective complainants
after obtaining occupation certificate from competent authority, so it can be
said that the complainant came to know about the occupation certificate
only upon the date of offer of possession. But it came to knowledge of the

authority by the counsel of the complainant vide proceeding dated
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08.09.2023, that the offer of possession was received by the complainant in
February 2023 whereas the unit is still not in habitable condition to
substantiate the same he has produced photographs of unit as well as email
sent by the respondent at bar during proceedings. Also, complainant has
submitted additional documents vide dated 15.09.2023, a mail dated
27.07.2023 has been attached in the documents in which respondent has
particularly accepted the delay on its part in handing over the possession.
This makes the obligation m haniﬂng over the possession on the part of
respondent crystal clear that the. deTay has been caused and also the
possession has still not 'heen oﬁered, In the case bearing no.
Cr/4698/2023 titled as Lokender Kumnr Jha and Rajender Kumar Jha
V/s Signature Global Homes Private Limited, the possession has been
offered but handaver of t'he..possessiun has still not been made to the
complainant. It is further clariﬂ&d after delving into the question in issue
that the delayed possession charges shal! be payable to the complainant
from the due dat&ﬁuﬁ?u&sﬁss@gﬁﬁ.@,-38@6,12021 till the actual handover of
possession. 5 . |

Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the apartment buyer’s agreement to hand over the
possession within the stipulated period. Accordingly, the non-compliance
of the mandate contained in section 11(4) (a) read with proviso to section

18(1) of the Act on the part of the respondent is established. As such, the

allottees shall be paid, by the promoter, interest for every month of delay
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from due date of possession i.e, 08.06.2022 till the actual handover of
possession at the prescribed rate Le,, 10.75 % p.a. as per proviso to section

18(1) of the Act read with rule 15 of the rules.

G.11 (i)Direct the respondent to compensate and impose a reasonable cost
for default in Section 13, Section 12, layout plan and sanctioned plan
change without taking intimation / permission from the innocent buyers,
As the Kitchen itself decrease in size on an Approx. 11 Sq. Ft.

(ii) Seeking Appoint / depute the Commission along with Professional’s
who admeasuring the Actual deficiency in carpet area, which has been
reduced by the Respondent, and demand the compensation of the loss in
favour of Complainant.. VATTIR

The above-mentioned reliefs have notbeen pressed during proceedings by
either of the parties; So, no directions in this regard can be effectuated at

this stage.

G.111 Direct the respondentto pay a sum of Rs. 1,00,000/- as cost of present
litigation.

The complainant is seeking relief Wt compensation in the above-
mentioned reliefs. Hon'ble Supreme Court of India in civil appeal nos.
6745-6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt.
Ltd. V/s State of Up & Ors,, has held that an allottee is entitled to claim
compensation & litigation charges under sections 12,14,18 and section 19
which is to be decided by the adjudicating officer as per section 71 and the
quantum of compensation & litigation expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in section
72. The adjudicating officer has exclusive jurisdiction to deal with the

complaints in respect of compensation & legal expenses. Therefore, for
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claiming compensation under sections 12, 14, 18 and section 19 of the Act,
the complainant may file a separate complaint before Adjudicating Officer

under section 31 read with section 71 of the Act and rule 29 of the rules.

26. Vide proceeding dated 01.12.2023, the counsel for the complainant and
complainant present in person agreed to reversal of the waiver of any type
already given by respondent to complainant and the complainant has no

objection to the same

H. Directions of the Authority 1.‘ h,

27. Hence, the authority hereby passes;this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under

section 34(f):

i. The respondent is directed to handover the possession of the allotted
floor within 60 days nfﬁh.-.uxﬁﬂr.—

ii. The respunde&fig cur@:ted :{p pay &ﬂﬁyed ?pﬂssessiun charges at the
prescribed rate of interest i.e, 10.75% p.a, for every month of delay on
the amount paid by the complainant to the respondent from the due
date of possession i.e,, 08.06.2022 till actual handover of possession, as
per proviso to section 18(1) of the Act read with rule 15 of the rules.

iii. The respondent shall not charge anything from the complainant which

is not the part of the flat buyer’s agreement.
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iv. The respondent to charge equitable rate of interest on delayed
payments and after adjusting DPC, interest due on late payment inter

se and reversal of credit of waiver, if any, balance if any to be paid to

the complainant in 60 days.

28. This decision shall mutatis mutandis apply to cases mentioned in para 3 of

this order.

et *

29, Complaint stands disposed q_f_.—;'f__ffii;g':{gertiﬁed copy of this order shall be

'f g

placed in the case file of each m:gt-'i:ﬁr.ﬂ

30. File be consigned to registry.

( uﬁﬁ%

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated; 01.12.2023
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