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BEFORE THE HARYANA RE*ISTATE 
REGULATOAuTHoRrTy, cunuinonn^

zs.ot.ioz
411.i02,l'*,:rHi'"' --

3i,i1ffi ii?: ;l 33*.';,'iH,,i, 
New

Complaint iVo3ffi

Cornplainant

It4/s Spazu Torr".,

*"*:t.u' _snffiu]'lu.ro. 47, sohna-uurgaon Road, Gurugrarn.
Resprondgnl

ORDER

1'h present compraint has been fired by the comprainant/ailottee
er section 31 0f the Rear Estate (Reguration and Deveropment)
2016 (in shont, the Act) read with rure 2g of the Flaryana Real
te [Regulation and DevelopmentJ Rures, zltz [in short, the

Rul

alia

) for violation of section tr(4)(aJ of the Act wherein it is inter
prescribecl that the promoter shall be responsible for all

/T

SggplrrnC;
ogliZiz

g&pffi
9_Q_trp_Laint:

$rltort"nffi;"fastq@su&n:":

obli tions, responsibilities, and functions under the provisions of

q$h"Lsrngrrn
PEARANCE:

ri Gaurav Rawat
-,--

Member

s.fKDangAd
Complainant

Respr:ndent



ffiffi
Unit and project-related 

details
The particulars of the projec! the details of sale

ffi [,| r:t: " 
. co rn p r a i n a n t, rh e d a te o r p r,, J:; ;l;ffi 

,

n the rorrorving;#:.::;:'" period, i7 any,have L,een detair

Spaze priw
Gurugram !

the Act or the rrrrec --..r / uornplaintNlo +iil
alloftee as per n"'ut 

and regulations rnade ,"" ,*.,-;re agreernent fbr sale executed inter se.Unit 2nd ^-^s^ -

Details

AT4, Sector 84

the

Name of theproject

Project area

Nature of the
project

DTCP license no.
and ,yalidity 

status

Name of licensee

RERII Registered/
not registered

Unit no.

Unit area
admeasuring

Date of building
plan approval

Cornfl:rntN;Am

2.

e

r'e

1.0.15 acre

9:::t Housing
uomplex Residential

26 of 
_2011 dated 2S.03.ZI.|11

upto 24.03.2019

Mohinder Kaur and others

385 of ZOIZ dared 14.1.2.2017

Tower - B-2, 1.43 on L4th floor
(Page 29 of the cornplaint)

2070 sq.ft.(OriginailyJ

(Page 29 of the complaint)
2275 sq.ft. (lncreased)

(Page 64 of rhe complaintJ

06.06.20L2

(Page 88 of the reply)

valid

i
I
l



Complaint No, 4798 of 20

Date of execution
of Space buYer
agreement

Possession clause

Due date of
possession

Endorsement
Ietter

Tripartite
agreement

Total sale

consideration

Amount Paid bY

the comPlainants

Occupation
certificate

HARER&
GUl?UGl?AM

29.t2.207t

(Page 26 of the comPlaint)

3(a)

The developer ProPoses
handover the Possession of
apartment within a Period of thi
six (36) months (excluding a

period of 6 months) l.rom the

of approval of building Plans or
date of signing of this agree

whichever is later

(Page 33 of the comPlaint))

06.06.2015

(Calculate from the derte of aPP

of building Plans as it is the

one)

03.10.2013

(Original allottee i.e., Paramiit s

Gill endorsed the Pnesent uni

favor of Mr. Subramanian Kri

[present comPlainant)

(Page 63 of the comPlaint)

07.11..2013

[Page 42 of the rePlY)

Rs.89,05,L86/'

(Page 47 of the comPlaint)

Rs. 89,74 ,629 /-
[Page 143 of rePlY)

Obtained dated LL.1L.2020

(Page L82 of rePlY)
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B.

3.

4.

5.

6.

ffiHARERA,
#-ouRUGRRHlt

Facts of the complaint:

Relying on the representations, warranties, and assurances of

respondent about the timely delivery of possession, the orig

allottee M/s Paramjeet Singh Gill (HUF), booked an apartmen

respondent was obligated to deliver the possession of the said

within time to the complainant. However, the respon

miserably failed to comply with the said obligation which di

flowed from clause 3 of the agreement despite being bound

terms and conditions of the said agreement.

the

nal

no.

143 on the 14th floor in tower 82 admeasuring 2070 sq. ft. S r

Area along with one covered car parking space in the the real es

development of the respondent, known under the name and

of "SPAZti PRIVY AT4" at Sector 84, Gurugram, Haryana, vi

applicatio,n dated 03. L 0.20 1 1.

The original allottee bought the said unit from the author

represent.ative of the respondent. The authorized representa

for and on behalf of the respondent, making tall clairns in rega to

ngthe project and the respondent, lured the complainallt into broo

a unit in the project of the respondent.

Subsequent to the agreement, the said unit was transferred

endorsed in the name of the complainant/subsequent allottee

the acknowledgment for endorsement dated 03.10.2013 by v

of which the subsequent allottee entered into th,: shoes

original allottee.

The complainant entered into the agreement by virtue of whic the

te

le

an

ive,

and

ide

tue

the

unit

ent

tly

the

Complaint No. 4798 of 20

0ffer of
possession

Offered dated 0 1.12.2(t20

(Page 64 of complaintJ
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Complaint No, 4798 of 20
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ffiHARER,&
#-guntlGRAM @-.^r, +tga"ri;
calculating from the date of approval of building plans

06.06.20L2,the due date for handing over possession comes ou
be 06.06.2:.01s. The respondent has delayed by over 5 years an

months in offering the possession of the said unit as is evident fr
the fact that the notice for offer of possession was furnished o

on 01,.L2.2020. The responde'nt has arways been vague i

ambiguou:s in updating about the status of development in
project.

lrhe respondent with utmost malafide intent, has mi
advertisenrents and executed the Agreement without hav

i building plans beforehand.
I

iThe Respondent failed to comply with all the obligat:ons, not o
I

lwith respect to the Agreement with the complainant but also w

l.urR..t 
to the concerned laws, rules, and regulationr; thereund

!ar. to which the complainant faced innumerable hardshi
I

lMo.eou.r, 
the Respondent made false statements vide the dema

[.tt..t by stating that "...the above project is progressing fast anc
I

[reating good value...,"

l.rnu n.rpondent neither provided the occupation certificate [,,0(
I

[o the complainant nor it is uploaded on the werbsite of t

[epartment of Town & country planning ["DTCP"). IVloreover, t
I

frotice of offer of possession doesn't mention about the occupatir
I

f 
ertificate.

fhe complainant took a housing roan for INR 71,0 o,ooo /- from t]
I

$tate Bank of India.
I

ftre 
resnondent has increased the super area by 205 sq. ft. i.e,, fro

lolo to 22',t5 sq. ft. without prior notice to the complainant, whir
I

tesulted in a tremendous financial burden upon the complainar
L

I

I 
page 5 ofi
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13.
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1,4
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ffiHARERA
#"- GUIILTGRAM

The increase in the super area amounts to 10%. Such

cannot be regarded as 'minor alterations' within the

section t4,(2) of the Act.

The Hon'ble authority has also passed the juclgment

04.09.2018 in complaint no. 49/2018, titled as Parkash

Arohi vs. M/s Pivotal Infrastructure Pvt. Ltd. of the Haryana

Estate Regulatory Authority, Panchkula wherein it has

observed that the possession of the flat in term ,of the bu

agreement was required to be delivered on 1.10,2013 and
:'.

'came into opg$ation thereafter on 01'07'201

the complainant cannot be burdened to discharge a liability

had accrued solely due to the tespondent's own fault in deli

timely possession of the flat.

Relief sought bY the comPlainant:

The complainants have sought the following relief(:;):

i. Direct the respondent to provide posst:ssion to

complainant along with the prescribed rate of in

delay in handing over of possession of the apartment o

amount paid by the complainant from the due da

porssession till the actual date of possession'

ii. Direct the respondent to charge the complain,ant as per

sq. ft, i.e., the super area agreed upon at the tinte of

and not for the arbitrary increase in the supelr area;

Reply by the resPondent

The complaint is barred by limitation. The cause of action in fa

the complainant arose prior to the enforcement of the Act

complaint is liable to be dismissed on this ground alone.

Complaint No. 4798 of 20
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17.

ffiHARERA
ffi, GURUGRAM

The complaint is bad for non-ioinder of the State Bank of I

which holds a lien over the unit in question.

The apartment bearing no A2-143, tentatively measuring 207i

ft. of super area approx. was provisionally allotted in favor of

Paramjeet Singh Gill (HUF) foriginal allotteeJ, vide allotment

dated 29.1t.2011. The buyer's agreement was executed bet

the original allottee and the respondent on 29th November 2

The original allottee transferred the allotment in favor of

complainant. Upon execution of ffansfer documents by the ori

allottee and the complainant, the allotment was tran:;ferred in

of the complainant on 03.10.2013. At the time of pur,chase in re

the buyer's agreement had already been executed by the ori

allottee, and hence the complainant had the complete opportr

to study the terms and conditions of the buyer's agreement in d

and understand the implications of its terms and conditions. I

only after the complainant independently conducted his

diligence and duly accepted the terms and conditions of the bu

agreement that the complainant proceeded to purchase

apartmetrt in question, in resale from the original allottee.

In terms of clause 3[a) of the buyer's agreement dated 29.11.

the time period for delivery of possession was 42 m,cnths incl

a grace period of 6 months from the date of approval of bui

plans or date of execution of the buyer's agreement, whiche'

later, subject to the allottee(s) having strictly cornplied wi'

terms and conditions of the buyer's agreement and not bei

default of any provision of the buyer's agreement incl

remittanLce of all amounts due and payable by the allottee(s)

the agreement as per the schedule of payment incorporated i

complaint No. 4798 of 20
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Complaint No, 4798 of 20

Date of
submission of
application for

grant of
Approval/san

ction

Date of
Sanction of
permission

/grant of
approval

Nature of
Permissio

n/
Approval

HARTRE
GURUGRAM

buyer's agreement. The application for approval of building p

was submitted on 26.08.201t and the approval for the same

granted on 06.06.201'2. Since the building plans w'ere app

subsequent to the execution of the buyer's agreement, there

the time period of 42 months including the grace period

months as stipulated in the contract has to be calculated fi

06.06.2012 subject to the provisions of the buyer's agreement

It was provided in Clause 3 (b) of the buyer's agreement

29.7L.201,1 that in case any delay occurred on accorrnt of del

sanction of the building/zoning plans by the concerned statu

authority or due to any reason beyond the control of the devel

the periorl taken by the concerneil statutory authority would

be excluded from the time period stipulated in the contra

delivery of physical possession and consequently, the peri

delivery of physical possession would be extended accordi

was further expressed therein that the allottees hacl agreed

claim connpensation of any nature whatsoever for the said pe

extended in the manner stated above.

In accordance with contractual covenants incorprorated in

buyer's agreement, the span of time, that was consu

obtaining the following approvals/sanctions deserves

excluded from the period agreed between the parties for deli

of physical possession:

Period o

time
r:onsumed

obtainin
permissio

S

S

)re,

f6
om

ted

/in
ory

ler,

rlso

for

for

r. It

not

'iod
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ffi
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HARER&
GUl?UGRAM

Environm
ent
Clearance

30.05.2012
not

received to
date

Complaint No. 4798 of 202

5 month03.10.201.
7

27 -04-2411

Zoning
Plans
submitte
d with
DGTCP

9 months06.06.201
2

26.08.2011

Building
Plans
submitte
d with
DTCP

[,WD
Clearance

1 month22.05.201.
2

17.04.201,2

Approval
fiom
Deptt. of
Mines &

24.01,.201,7
NOC from
AAI

07,07 .201
618.03.2016

,{pproval
granted
by
,Assistant

Fire
Officer
acting on
behalf of

15.05.201
3

05.09.2011

from
Deputy

tor of
Forest

05.09.2011



2t.

ffi HARER,E

#-eunuennM 
I

I luc I II lllursaon I I

Additionally, the development and in

project have been hindered on account <

passed by various forums/authorit

delineatecl herein below:

Complaint No 4798 of 20

I

I__l
nplementation of the

lf several ordrers/direct

ies/courts, ias has t

L

rid

NS

en

Sr.

No.
Date
of
Order

Directions Period of
Restriction
/
Prohibitio
n

Days
Affec
ted

Commen

1. 13.09.
20tz

The Hon'ble High
Court of Punjab
& Haryana in
CWP No.20032
of 2008 titled as

Sunil Singh V /s
MoEF & Others
vide orders
dated
16.07.2012
directed that No
building plans
for construction
shall be:

sanctioned
unless the
applicant
assures the
authority that
carrying out the
construction
under- ground
water will not be
used and also
show all the
sources from
where the water
supply will be

1.3.09.201.

1,2.L0.207
2

to
60 Due to ba

usage
undergro
water,
construct
activity
brought
standstill
there rr

no
arranger
sbytheS
Governm
to fullfill
demand
water tc
used
construcl
activity.
There
and is or
Govt. Ser

Treatmet
Plant
Chandu
Budhera
which
inadequa

lon
of

rnd
the
on
WAS

oa
AS

rere

ent
tate
lnt
the
of
be
in

lon

was
ly1
tage
t

at

was
[e to
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ffiHARERA
ffiouRUGRAM Complaint No, 4798 of 20 L

taken from
construction
purposes.

meet
requiremr
sof
developer

the
nt
the
;.

2. 7th of
April
20L5

National Green
Tribunal had
directed that old
diesel vehicles
(heavy or light)
more than 10
years old would
not be permitted
to ply on the
roads of NCR,

Delhi. It had
further been
directed by
virtue of the
aforesaid order
that all the
registration
authorities in the
State of Haryana,
UP and NCT
Delhi would not
register any
diesel vehicles
more than 10
years old and
would also file
the list of
vehicles before
the tribunal and
provide the same
to the police and
other concerned
authorities.

7th of April
2075 to 6th

of May
2015

30
days

The aforel
ban affer
the suppl
raw
materials
most of
contracto,
building
material
suppliers
used di
vehicles
more thar
years
The or

had abru
stopped
movemen
diesel
vehicles
more that
years
which
commonl,
used
construct
activity.
order
completel
hamperec
construct
activity.

;aid
rted

rof

AS

the
s/

rsel

r10
old.
der
2tly

t: of

r10
old
are
I

in
on
The
had

Y

on

3. 19th of
Iuly
2077

National Green
Tribunal in O.A.

no. 479 /201,6
had directed that
no stone

Till date
the order
is in force
and no
relaxation

30 The
Days direction:

NGT wa
big blor,r
the

of
;a

to
real

Page 11 t35



ffiHARERA
ffi*GURUGRRI',I Complaint No. 4798 of 202

crushers be
permitted to
operate unless
they obtain
consent from the
State Pollution
Control Board,
no objection
from the
concerned
authorities and
have the
Environmental
Clearance from
the competent
authority.

has been
given to
this effect.

estate se(

AS

constructi
activity
majorly
requires
gravel
produced
from
stone
crushers.
reduced
supply
gravel
directly
affected
supply
price of re
mix conc
required
constructi
activiW.

ltor

l.he

)n

the

l'he

of

the
&

irdy
'ete

for
0n

4. Bth of
Nove
mber
20L6

National Green
Tribunal had
directed all brick
kilns operating
in NCR, Delhi
would be
prohibited from
working for a

period of one
week from the
date of passing of
the order. It had
also been
directed that no
construction
activity would be
permitted for a

period of one
week from the
date of order.

Bth of
November
2016 to
15th of
November
201,6

7 lThe
days I imposed

National
Green
Tribunal
absolute.

I orde.
I

I complete

I stopped
I construct

I activity.

bar
by

WAS

The
had

v

ion

Page 12 f35
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ffiHARERA
#-eunuennrrrr Complaint No. 4798 of 20 t

5. 7th of
Nove
mber
2017

Environment 
IPollution 
I

(Prevention and 
IControl) 
|

Authority had I

directed to
closure of all
brick kilns, stone
crushers, hot mix
plants etc. with
effect from 7th of
November 2Q17
till further
notice. l

Till date
the order
of closure
of brick
kilns and
hot mix
plants has
not been
vacated.

90
days

The bar
closure
stone
crushers
simply pt
end
construcl
activity z

the abs
of crul
stones
bricks
carrying
of
construcl
were sil
not fear
The
responde
eventual
ended
locating
alternati'
with
intent
expeditir
concludi
construc
activity I

precious
period (

days
consum(
doing so

said p
ought t
excludec
while
computi
the al
delay

I att.ibut.

for
of

tan
to

lon
sin
)nce
rhed

and

on

ion
nply
ible.

nt
\t

up

'es
the

of
usly
rg

:ion
rut a

f90
was
rJ in
The

:riod
rbe

I

rg
eged

dto

Page 1 of 35
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ffiHARERA
ffi- gunllGRAM complaint No. 4798 of 20 1

the
responde
by
complain
It is perti
to mer
that
aforesaid
stands
force
regardinl
brick kilr
date as

evident I

orders d

2tst
Decembe
2019
3orh

fanuary
2020.

rt
the
rnt.
rent
[ion
the
bar

in

; till
is

rom
rted

of

and
of

6. 9th of
Nove
mber
2017
and
17th of
Nove
mber
20L7

National Green
Tribunal had
passed the said
order dated 9th of
November 2017

construction by
any person,
private or
government
authority in the
entire NCR till
the next date of
hearing (17l.n of
November
2017). By virtue
of the said order,
National Green
Tribunal had

9

days
On accou
passing
aforesaic
order,
construc
activity t
have
legally
carried c

the
respondr
Accordin
construc
activity
been
completr
stopped
during
period.

rt of
of

no
ion
ruld
)een

rr by

nt.

:llY,
ion
had

ty

this

Page 1 35
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ffiHARERA
ffi, eUriucRAM Complaint No. 4798 of 20 1

only permitted
the completion
of interior
finishing/interio
r work of
projects. The
order dated 9th of
November 2017
prohibiting
construction
activity was
vacated vide
order dated 17s
of November
201,7.

7. 29th of
Octob
er
2018

Haryana State
Pollution Control
Board,
Panchkula had
passed the order

27th of October
2018. By virtue
of order dated
29th of October
201.8 all
construction
activities
involving
excavation, civil
construction
(excluding
internal
finishine/work

(

November
2018

10
Days

On accou
passing
aforesaid
order,
construcl
activity c

have I

legally
carried o

the
responde
Accordin
construc'
activity
been
complete
stopped
during
period.

rt of
of

no
ion
ruld
teen

rby

nt.

irly,
iron

had

iy

this
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ffiHARERA
S- GURUGRAM Complaint No.4798 of 20i 1

where no
construction
material was
usedJ were
directed to
remain closed in
Delhi and other
NCR Districts
from 1.t to l-0th

November 2018.
B. 24th of

Iuly
201,9

National Green
Tribunal in O.A.
no. 667 /2019 &
679 /2019 had
again directed

criteria, ambient
air quality,
carrying capacity
and assessment
of health impact.
The Tribunal
further directed
initiation of
action by way of
prosecution and
recovery of
compensation
relatable to the
cost of
restoration.

30
Days

The
directions
the NGT rru

again
setback
stone crus
operators
who
finally
succeeded
obtain
necessary
permissio
from
competen
authority
after
order pas

by NGT

Iuly 2(
Resultantl
coercive
action r

taken by
authoritie
against
stone crus
operators
which at
was a hit
the
estate se(

of
ere

a

for
ler

ad

to

IS

Ihe

the
;ed
on
L7.

I

vas

the
)

the
Ier

ain
to

eal
tor
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ffiHARERA
ffi* GURUGRAT',4 Complaint No 4798 of 20 L

as the su1

of gr
reduced
manifolds
and tl
was a sl
increase
prices w
conseque
affected
pace
construct

plv
rvel

ere
arp

in
rich
rtly
the

of
on.

9. 11th of
Octob
er
20L9

Commissioner,
Municipal
Corporation,
Gurugram had
passed order
dated 11tt' of
October 2019
whereby
construction
activity had been
prohibited from
1l-th of October
2019 to 31st of
December 2019.
It was

aforesaid order
that construction
activity would be
completely
stopped during
this period.

l Lth of
October
201,9 to
31't of
December
201,9

81
days

On accour
passing
aforesaid
order,
construct
activity cr

have t
legally
carried o:

the
responde
Accordinl
construct
activily
been
complete
stopped
during
period.

tof
of

no
on
ruld
een

rby

rt.

;ly,
on
had

v

this

Total 347
days

A period of 347 days was consumed on account of circumsta

beyond the power and control of the respondent owing to

Page 17
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23.

24.

HARERA
GURUGRAM

passing of'orders by statutory authorities. Thus, the rrespondent

been prevented by circumstances beyond its power and

from undertaking the implementation of the project during

time period indicated above and therefore the same is not t

taken into reckoning while computing the period of 42 mo

including the grace period of 6 months as has breen expli

provided in the buyer's agreement.

As per clause 3[b)(iii), in case of any default/delay by the allot

in payment as per schedule of payment incorporated in the bu

agreement, the date of handing over of possess:lon would

extended accordingly, solely on the developer's disr:retion till

payment of all of the outstanding amounts to the satisfaction o

developer'. Since the complainant has repeatedly defaulte

timely rernittance of payments as per the schedule of paymen

date of de'livery of possession is not liable to be determined in

manner a)tleged by the complainant. The total outstaLnding a

including interest due to be paid by the complainant to

respondent as of date is Rs.16,4 0,789 / -.

The comprlainant consciously and maliciously choser to ignorelthe

payment request letters and reminders issued by the respon{ent

and flouted in making timely payments of the installments w{rich

were an essential, crucial, and indispensable requirement urider

the buyer's agreement. Furthermore, when the proposed allotfees

default in their payments as per the schedule agreed upon,lthe

failure has a cascading effect on the operations and the cos! for

proper execution of the project increases exponentially and a!the

same time inflicts substantial losses to the d,:veloper. fthe

Complaint No, 4798 of 20
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25.

26.

27

ffiHARERA
W- GURUGRAM

complain:lnt chose to ignore all these aspects and wilfully defau

in making timely payments.

The Respondent had submitted an application for gran

environment clearance to the concerned statutory authority i

year 2012. However, for one reason or the other arising o

circumstances beyond the power and control of respondent,

aforesaid clearance was granted by Ministry of Environ

Forest & Climate Change only on 04.02.2020 despite due dilig

having been exercised by the respondent in this regard.

Respondernt left no stone unturned to complete the constru

activity at the project site but unfortunately due to the outbre

COVID-1!) pandemic and the various restrictions irnposed b

governmental authorities, the construction activity etnd busin

the company was significantly and adversely impacted and

functioning of almost all the government functionaries were

brought to a standstill.

The respondent amidst all the hurdles and difficultiers striving

has comprleted the construction at the project site and subm

the application for obtaining the occupation certilicate wi

concerned statutory authority on 1.6.06.2020 and since the:

matter was persistently pursued. An occupation cer[ificate be

no.2010Ct dated 1.1.L1.2020 has been issued by the Directora

Town and Country Planning, Haryana, Chandigarh. I'he time

utilized by the concerned statutory authority for grantin

occupation certificate needs to be necessarily excluded fro

computation of the time period utilized in the implementati

the project in terms of the buyer's agreement.
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The complainant was offered possession of the unit in ques

through a letter of offer of possession dated 01.12.2020.

completion of construction and issuance of the occupa

certificate, the super area of the unit booked by the complai

was found to be 2275 sq ft and hence the complainant was ca

upon to make payment towards the increase in super are

accordance with the buyer's agreement dated 29.'11,.20L1.

complainant was called upon to remit the balance

including delayed payment charges and to complete the

formalities/documentation necessary for the hando,'/er of the

in questir:n to them. However, the complainant intention

refrained from completing his duties and obligations

enumerated in the buyer's agreement as well as the r\ct.

Buyer's agreement further provides that compensation for

delay in delivery of possession shall only be given to such allot

who are not in default of the agreement and who have not defa

in payment as per the payment plan incorporated in the agreem

The complainant, having defaulted in payment of installment

not entitlerd to any compensation under the buyer's zrgreemen

furisdiction of the authority:

The plea of the reSpondent regarding rejection of complain

ground of jurisdiction stands rejected. The authority observes

it has territorial as well as subject matter jurisdiction to adjudi

the present complaint for the reasons given below.

E. I Territorial iurisdiction
As per notification no. 1/92/20L7-ITCP dated 1,4.L2.201,7 iss]ued

by Town ernd Country Planning Department, the jurisdiction of $eal

Estate Regulatory Authority, Gurugram shall be enl.ire Gurugfam
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District for all purpose with offices situated in Gurugram. In lthe

present case, the project in question is situated within the planrfing

area of Gurugram district. Therefore, this authority has compfete

territorial jurisdiction to deal with the present complaint.

E. II Subject matter iurisdiction
Section 1,1(4)(a) of the Act, 2016 provides that the prromoter

be responsible to the allottee as per agreement for sale. Sec

11( )(a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of ollottees, as the cape may be, till the convqlance of oll
the apartments, plots or buildings, os the case may be, to the allottees,
or the common areos to the asiociation of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the aut

has complete jurisdiction to decide the complaint regarding

compliance of obligations by the promoter leaving a

compensation which is to be decided by the adjudicating o

pursued by the complainant at a later stage.

Findings on the obiections raised by the respondent:

Obiection regarding iurisdiction of the complaint w.r.t

apartment buyer's agreement executed before coming

force of the Act.

The respondent submitted that the complaint is nei

maintainable nor tenable and is liable to be outrightly dismi

the flat buyer's agreement was executed between the parties b

32.

Page 27
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the enactrnent of the Act and the provision of the said Act canno

applied retrospectively.

The authority is of the view that the provisions of the Act are qufisi-

retroactive to some extent in operation and woulcl apply to lthe

agreements for sale entered into even prior to coming ilnto

operation of the Act where the transaction is still in the procest of

completion. The Act nowhere provides, nor can be so constr{ed,

that all previous agreements would be re-written after coming ilnto

force of the Act. Therefore, the provisions of the hct, rules, {nd
agreements have to be read and interpreted harmonioulsly.

However, if the Act has provided for dealing with cr:rtain spe(ific

provisionr;/situations in a specific/particular manner, then lhat
situation lvill be dealt with in accordance with the Acrt and the rilles

after the date of coming into force of the Act and the rufles.

Numerous; provisions of the Act save the provisions of lthe

agreements made between the buyers and selk:rs. The laid
contention has been upheld in the landmark judgmentl of

Neelkamal Realtors Suburban Pvt. Ltd. Vs. IIOI ancl others. (W.P

2737 of 2077) decided on 06.1.2.20\7 and which providesl as

under:

" 779. Under the provisions of Section L8, the delay in handing
over the possession would be counted front the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registra'tion under
REM. Under the provisions of RERA, the promoter is
given a facility to revise the date of completiort of project
ond declare the same under Section 4. The REIU does not
contemplate rewriting of contract betwee.n the flat
purchaser and the promoter..,

72'2, We have already discussed that above stated provisions of
the REP;/. are not retrospective in nature. They may to
some extent be having o retroactive or quasi ,retroactive
effect but then on that ground the valid'ity of the

Complaint No. 4798 of 20
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provisions of REP.y'. cannot be challenged. The Parliament
is competent enough to legislate law having retrospective
or retroactive effect, A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the REPii. has been framed in the
larger public interest after a thorough study and
drscussion made at the highest level by the Standing
Committee and Select Committee, which submitted i*
detailed reports."

Also, in appeal no. 173 of 2019 titled as l4agic Eye Developer

Ltd. Vs. Ishwer Singh Dahiya, in order dated 1,7.1,2.2019

Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion:, we are of
the considered opinion thqt the provisions of the Act are
quasi retroactive to some extent in operation ond will be
apolicable to the aoreements for sale entered into even
prior tg coming into operation of the Act where the
trgnswtion are still in thq pfocess otf completicn. Hence in
case ofdelay in the offer/delivery ofpossession as per the
terrns and conditions of the agreement fa,r sale the
allottee shatt be entitled to the interest/delayed
possession chorges on the reasonable rate of interest as
provided in Rule 15 of the rules ond one-sided, unfair and
unreasoneble rate of compensotion mentioned in the
ogreementfor sale is liable to be ignored."

The agreements are sacrosanct save and except for tlhe provis

which hav'e been abrogated by the Act itself. Further, it is noted

the builder-buyer agreements have been executed

that therer is no scope left to the allottee to negotiate any of

clauses contained therein. Therefore, the authority is of the

that the charges payable under various heads shall be payabl

per the agreed terms and conditions of the agreementL subject

condition that the same are in accordanc:e with

plans/permissions approved by the

departments/competent authorities and are not in contraven

of any other Act, rules and regulations made thereuncler and a
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unreasonable or exorbitant in

above-mentioned reasons, the

jurisdiction stands rejected.

obiection regarding the complainant is a subsequent

where the subsequent allottee had stepped into the sh

the original allottee before the due date of handing
possession,

In the instant case, the original allottee

complainant/subsequent allottee had intimated the respond

about the endorsement of the said unit in the name of

complainant/subsequent allottee vide endorsement letter da

03.10.2013. The authority has perused the said endorsement le

furthermore, the space buyer agreement dated Zg.1,Z.ZOll

been signed on behalf of the complainant, and thereafter all

demands have been raised upon the complainant, and s

demands have been paid under the complainant's name only.

aforesaid facts clearly state that the subseq

allottee/complainant entered into the shoes of the original allo

As per the space buyer agreement, the due date of delivery

possession was 06.06.2015, but the unit was not readlr by that ti

The offer of possession was only made on 01.12.2020

considerabrle delay. If these facts are taken into consideration,

complainant/subsequent allottee had agreed to bu.y the unit

question with the expectation that the responde:nt/pro

would abide by the terms of the builder-buyer agreement

would deliver the subject unit by the said due date. At this junct

he subsequent purchaser cannot be expected to know by

tretch of the imagination that the project will be delayed and

Complaint No. 4798 of 20
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possession will not be handed over within the stipularted perio

the authority is of the view that in the cases where the subseq

allottee had stepped into the shoes of the original allottee be

the due date of handing over of possession, the dela5red poss

charges shall be granted w.e.f the due date of handing ov

possession.

I Objections regarding Force Maieure

. The respondent-promoter has raised the contention that

construction of the project has bgen delayed due to force maj

circumstances such as orders passed by the Hon'ble SC to

construction, notification of the Municipal corporations Gurug

Covid 19, etc. The plea of the respondent regarding 'uarious o

of the SC, etc., and all the pleas advanced in this regard are d

of merit. lthe orders passed by SC banning construction in the

region were for a very short period of time, and such exige

should have been accounted for at the very inception itself

thus, cannot be said to impact the respondent-builder leadin

such a delay in the completion. Furthermore, th,e due da

possession was 06.06.2015, and therefore the respondent ca

take benefit of the delay due to COVID-19. Thus, the prom

respondent cannot be given any leniency on the bas;is of afo

reasons and it is a well-settled principle that a persr)n cannot

benefit of his own wrong.

Findings on relief sought by the complainant.

Direct the respondent to provide possession to
complainant along with the prescribed rate of inte
delay in handing over possession of the apartment
amount paid by the complainant from the due da
possession till the actual date of possession.
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In the instant case, the space buyer agreement was
between the original allottee and the respondent on 29.rz.2
thereafter, the same was endorsed in the name of the complai
on 03.10.2013 and as per clause 3(a), the possession was
handed over within 3 years. The said clause is reproduced belo

"3(a) The developer proposes to handover the
possession of the alrartment within a periocl of
thirty_six (36) months (excluding a grace period of
6 months) from the date of apprival oj Orito,irg
pl?y_ or the date of signing of this igreement
whichever is latet)',

Therefore the due date of poisession comes out to be 06.06.201,
In the instant case, there has been a deray in .btaining
occupation certificate by the respondent, the said oc was obtai
nly on 1'1,.1,1,.2020. Thereafter the respondent issue,c an off.er
ossession on 01.12.2020 as a certain amount was yet to be pilid
e complainant. After this, the complainant filed a complaint w

his Authoriry on 0g.|Z.2OZI.

40. the occupation certificate has been obtained by ther responde
he offer of possession can be made by the respondent. As

on 1-9(10J of the Act, the complainant/allottee is duty-bou
:o take possession within two months of the occupancy certifi

ued for the said unit.

the issue of additional demands, the respondent had issued
ffer of possession dated 0L.12.2020 which was accompanied by

itional demand of Rs. 'J.3,TB,B.J.S/- which included a demand
sr, Labour cess, Miscellaneous charges, and another demand

2,42,500/- under head pre-serve.

arding the demand of GST, the Authority made its ,,,iew clear
arun Gupta vs Emmar Mgf Land Ltd." wherein it was held that

41,.

42.

Page 26 of
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,,For 
the projects where the due date of possession

was prior to 0L.07.2017 (dote of comiig intoforce
of GS.T), the respondent/promoter is iott entitredto chorge any amount towards GSl. from trhecomplainant(s)/attottee(s) os the tiability of thatcharge had not becorn_e-aie up * ri,u ,l'i, date ofpossession as per the builder buyer,s agreements.
For the projects where the due ioti oJ"porression
was/is after 01.07.201Z i.e., the Aoti Zy comi,ng
into force of GST, the builder is entitled-'to char,ge
GST, but it .is obtigated to pass thi 

-statutoty

benefits of that inpit tax credit tu the allottee(.s)
within a reasonable period.,,

n view of tl:re aforesaid finding of the Authority, the dr:mand of

p

C

N

S

b

s

invalid as the due date of possdssion was 06.06.2015 which
efore the coming into force of the GST. Hence, the respondent
ot charge any GST from the complainant.

n the issue of the demand for labor cess, the rabor r:ess is rev
Lo/o on the cost of construction incurred by an employer as per t

sions of sections 3[1J and 3[3J of the Buirding and
nstructio. workers werfare cess Act, rgglread withr Notificati
. s.o 2899 dated 26.9.L996. It is levied and coilected .n rhe cr:st

nstruction incurred by employers including contractors u
ecific conditions. Moreover, this issue has arready beern deart wi
the authority in compraint bearing no.962 of zli.g titred
mit Kumar Gupta and Anr, Vs Sepset properties p
ited where it was herd that since rabor cess is to be paid by t

pondent, no labor cess shourd be charged by the respondent.
ority is of the view that the allottee is neither an employer nor

tractor and labour cess is not a tax but a fee. Thus, the demand
r cess raised upon the complainant is completely arbitrary an
complainant cannot be made liable to pay any labor cess to th

ndent ,nd it is the respondent builder who is solel

ti

CO

la

th
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responsible for the disbursement of said amount. Hence,

respondent cannot charge the said amount.

In the issue of demand for miscellaneous charges, the same has

charged arbitrarily and has no rationale. No justification has

provided for the same either in the offer of possession or in
reement to sell. Therefore, the respondent cannot charge the

n the issue of demand for IFMS and prepaid electricity meter,
emand for IFMS is justified as per the agreement to sell d
9.L2.201L. clause 4(c) of thesaid agreement is reproduced be

br ready reference:

"4(c) The AZARTMENI eUOfft6l agrees a,nd
undertakes to pay tp the OgVgtOpin an Interetst
Free Maintenonce Security Deposit (IFMS) @,1?s.
100/- (Rupees One Hundred only) per sq.ft of the
Super Area of the APARTMENf. m case of failure
of the APARTMENT ALLTTTEE(S) to'[oy tlte
maintenance bill, other charges on or before t,he
due date, the A\ARTMENT ALLOTTE(S) in
addition to permitting the DEVELTpil?/
nominated Maintenance Agency to deny him her
them the maintenance services, also authorizes
the DEVEL}PER to deny use of common ot€as
and amenities to the DEVELO\ER and to adjust
unpaid amount against maintenance bills oit oy
the said IFMS. The Security / IFMS shall also be
utilized for replacement, refurbishing, mojor
repairs of plants, machinery, etc. installed in the
said Complex or towards defrayment of expenses
necessitated by any unforeseen occurren(:e
involving expenditure in relation to the Complex.
However, on formation of the "Association of
Residents" the balance IFMS available in this
Account after adjustment of unpaid maintenanc:e
dues of the Apartment Allottee(s), if any, shall L,e
remitted to the Association (without interest)
when the maintenance of the Complex is handed
over to the Association."

view of the above-mentioned clause, the said demand of IFM

lid, hence the respondent is justified in charging the said amou
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he demand for pre-paid electricity meters is justified as per cla
(vi) of the agreement dated zg.rz.z}rt. The said clau
eproduced below:

"S(vi) The apartment allottee(s) agree to prl)t
electricity, weter, and ,r*rrigr" connection
connection charges and further undertakes to
pay additionaily to trite deveroper the actuar cost
of electricity and water consumption charg,zs
and/or any other charges which may be payable
in respect of the said apartment.,,

view of the above-mentioned clause, the said demanri for pre_p

c

o

3

eter charges is justified and the respondent can charge the sa
herefore, the illegal demands raised in the offer of possession s

t be payable by the comprainant, but the offer of posserssi

mains valid. In the context of the aforesaid facts, there has bee
nsiderable delay on the part 'f the respondent in fulfilli,g
ligations under the space buyer,s agreement. As per the clau

the instant case, the complainant wishes to continue with t
ect and [s seeking Dpc as provided under the proviso t<r

1J of the l\ct. Sec 1B[1J proviso reads as under:
"Seglisn 78: - Return of amount and compensation
181'L). If the promoter fails to complete ir is unable to give
po:;session of an apartment, plot, or building, _

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by t:he
promoter, interest for every month of delay, till t:he
handing over of the possession, at such ,ri, o, *,ry
be prescribed."

missibilit), of delay possession charges at prescribed rate
rest: Proviso to section 1B provides that where an allottee d

a), the due date of possession comes out to be 06.06.20
( alculated from the date of approval of building plans). Hence,
p r sec LB of the Act of z01,6,the allottee is entitled to interest on t

pital invesr[ed by him.c

p

L

48,
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not intend to withdraw from the project, he shail be paid, by
romoter, interest for every month of delay, till the handing o
ossession, at such rate as may be prescribed and it has
rescribed under rule L5 of the rules. Rule 1"5 has been reprod
s under:

Rule 75. prescribed rate of interest- [provis,o to
section 72, section LB and sub-section (4) and
subsection (7) of section 791

(1)For the purpa,se of proviso to section 12;
section L8; and sub-sections [4) and (7) of section
L9, the "interest at the rate prescribed,, shall be the
Stote Bank of Indio,s highest marginal cost of
lending rate +20/0.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use,it sha, be repraced by such benchmark lending
rates which the State Bank of India may fix from
time to time for lending to the generat pibtic.

The legislature in its wisdom in the subordinate legislation u

the provision of rule 15 of the rules, has determined the prescri
rate of interest. The rate of interest so determined b.y

egislature, is reasonable and if the said rule is follovyed to aw
e interest, it will ensure uniform practice in all the cases.

nsequently, as per the website of the State Bank of India i
the marginal cost of lending rate [in short, MC

s of the date i.e., zz.tL.zo23 is B.7so/o.Accordingly, thre prescrib
ate of interest will be the marginal cost of lending r,ate +20/o i
0.75o/o.

'he definition of the term 'interest' as defined under :;ection 2(
f the Act provides that the rate of interest chargeable from
llottee by the promoter, in case of default, shall be equal to the ra
f interest which the promoter shall be liable to pay the allottee,

e of default. The relevant section is reproduced below:
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"(ztt) "interest" meens the rates of interest payablet by the
promoter or the allottee, as the case may be.

Exp'lanation. -For the purpose of this clause_

fi rhe rate of interest chargeabre from the alrotte,g by the
promoter, in case of default, shall be equal to the rate of
interest thot the prontoter shail be riabre to ,oay the
allottee, in case of default;

(ii.) the interest payable by the promoter to the allottee sholl
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, ancr the intereit
payable by the ailottee t:o the promoter shail be from the
date the allottee default:s in payment to the promoter till
the date it is paid;"

Therefore, interest on the delay payments from the complaina

shall be charged at the prescribed rate i.e., l}.7so/o by
respondent/ promoter which is the same as is being granted to i

case of delilyed possession charges.

on consideration of the circumstances, the documenfts,

ubmissions made by the parties, and based on the findings or !l,e
uthority regarding contravention as per provisions rcf rule z}(b),
e Authority is satisfied that the respondent is in contraventionlof
e provisions of the Act. By virtue of clause 3(a) of the agree.n{nt

ecuted bretween the parties on zg.1z.z0L 1, the poss;ession of t[re

bject unit was to be delivered within 36 months from the datelof

he approval of building plans or the date of signing of tdis
reement whichever is later. Therefore, the due dater for handifrg

ver possession was 06.06.201s (calculated from the date lof
pproval of building plans i.e. 06.06.20L2). Accordinrgly, it is r
ilure of the respondent/promoter to fulfill its obligations

nsibilities as per the agreement to hand over the possessi

thin the stipulated period. The authority is of ther conside

ew that there is a delay on the part of the respondent to o
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possession of the ailotted unit to the comprainants as per the ter
and conditions of the buyer's agreement daterr 29.12.2r
executed between the parties.

54' Accordingly, it is the failure of the promoter to fulfill its obligatir

and responsibilities as per the agreement daterl 29.1,z.zo1r. to he

over the possession within the stipulated period. Acr:ordin gly, t

non-compliance of the mandate contained in section 1r(4) [a) re
with proviso to section 1B(1) of the Act on the part of t

respondent is established. As such, the ailottees shail be paid, by t

lpromoter, 
rlnterest for every month of a delay from the due date

possession i.e. 06.06.2015 till the" offer of possession i.e oL.1,z,,zo

plus two months, as per section 18(1) of the Act of z01,6read wi

fule L5 of the Rules.

G.II Direct the respondent to charge the complainant's per zli
$q. ft, i.e., tlhe super area agreed upon at the time or agreemer
dnd not fo. the arbitrary increase in the super are:u

55' The complainant contends that there has been an increase in tt
super area r:f the unit offered and that it is illegal and unjustifie
The complainant argues that the original unit ad measure d 207 o s
ft. and later on at the time of offer of possession, the u;nit area wz
if creased tct 1275 sq. ft. on the other hand, the respondent state
that the said increase is justified as per the agreement date
29.12.2011. on perusal of the record put before the Authority, it i

o[the view tlrat the said increase is within the limits stated in cl,us
1[eJ of the afJreement dated 29.12.2011 and that the increase is les
tlan 1,0o/o. Tl:re said clause is reproduced below:
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(i) That the
authorizes the
behall to carry
deletions and
plans of the Tower, Floor plans, Apartment
Plans etc, including the number of
Apartments/Floors os the DEVEL)PH? may
consider necessary or as directed b.y any
competent authority and/or Developer's
Architect at any time even after the building
plans for the Tower are sanctioned However,
the said clause shall not restrict the rights of the
DEVEL}PER under clquse 7(1) o,f this
Agreement to construct additional
floors/additionql spqces as sanctioned and
approved by W iormpetent authority'. It is
understood tiy tne Apartment Allottee(:s) that
the final Sale Price payable shctll be
recalculated upon confirmation by the
DEVEL0PER of the final Super Area of tlne said
APARTIaIENT and any increase or reduction in
the Super Area o|the said APARTtIIENT shall be
payable or refundable, without any interest, at
the some rate per square feet/square meter as

agreed herein obove. In the event ofincrease in
Super Areo, the APARTMENT ALLOT'\EE6)
agrees and undertakes to poy for th'e such
increase immediately on demand LU the
DEVELAPER and conversely in case of
reduction in the Super Areo, the refundable
amount due to the APARTMENT ALL}T'TEE(S)
shall be adjusted by the DEVEL}PER from the

final installment as set forch in the payment
Plan appended in Annexure 7. In case of such

alterations, the proportionote share of the
Apartment Allottee(s) in the Common Area and
Facilities and Limited Common Area and

facilities shall stand varied accordingly.
Further, all residuary rights in the proposed
Complex shall continue to remain vested witlt
the Developer till such time as the same or a
partthereof is allotted or othenuise tran.sferred
to any particular person/organization or to the
Association of Residents of the Complex.

That in case of any major alteration/
modification resulting in excess of 100/o change
in the super area of the Apartment in the sole
opinion of the DEVELOPER any time p'rior to
and upon the grant of occupation cerl:ificote,

(ii)
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the DEVEL)PER shall intimate the
APARTMENT ALL?TTEE(S) in writin,g the
changes thereof and the resultant chatige, if
any, in the Sale Price of the AZARTMENT, to be
poid by him/her and the A\ART,MENT
ALL)TTEE(S) agrees to deliver ta, the
DEVEL1PER in writing his/her consent or
objections to the changes within titteen (15)
days from the date of dispatch by the
DEVELOPER of such notice failing whic:h the
APARTMENT ALLOTTEE$) shall be deented to
have given his her full consent to all such
alterations/modifications and for poyments, if
any, to be paid in consequence thereof tf the
written notice of the AZARTIWENT
ALL0ITEE6$'is rbceived by the DEVELO7ER
within ftfteen (15) days of intimation in writing
by the DEVEL1PER indicating lus her/its, non-
consent objection to such alterations/
modificatiens oS intimdted by the DEVELI\ER
to the APARTMENT...."

Directions issued by the Authority:
Hence, the Authority hereby passes this order

following directions under section 37 of the

compliance of obligations cast upon the

functions rentrusted to the Authority under section 3 4(0 of the

of 201.6:

The respondent is directed to pay interest to thr: complain

against the paid-up amount at the prescribed rate of 10.7

p.a. for every month of a delay from the due date

possession i.e. 06.06.2015 till the offer of possession

01,.12.2020 plus two months, as per section 1B[1) of the ,

of 2016 read with rule 15 of the Rules.

The complainant is directed to pay outstanding dues, if a
after adjustment of interest for the delayed period.

iii. The arrears of such interest accrued from 06.06.2015 till
date of order by the Authority shall be paid by the promo

i.

ii.
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to the allottees within a period of 90 days *ro,n ,nl
this order and interest for every month of deray sharl
by'the promoter to the arottee before 1,th of the sub
mr:nth as per rule L6(2J of the rules;

iv' The rate of interest chargeabre from the arottee
promoter, in case of default, shall be charged a
prescribed rate i.e. IO.,7So/o by the responde nt/pror
which is the same rate of interest which the promoter
be liabre to pay the arottee, in case of defaurt i.e, the der
possession charges as per section 2(za)of the Act.
The: respondent shall not charge anything R

comprainant which is not part of the buyer,s agreement.
Complainrt stands disposed of.

File be consigned to the Registry.

Haryana Real Estate Regulat#y autnority,
Dated: ZZ.L1,.ZOZ3
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