HARERA
& GURUGRAM

Complaint No, 158 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 158,/2022 |
Date of filing complaint; | 09.02,2022 ‘
First date of hearing: | 27.04.2022
Date of decision 06.12.2023

1. Mr. Onkar Nath Rai
Resident of: H-602, Central Park-1,
sector- 42, Gurgaon Haryana.

2. Mrs. Poonam Kumra .

Resident of: C-96, 1 Floor, Sun City,

Sector-54, Gurgaon, Haryana. Complainants
Versus
M/s Spaze Towers Pvt. Ltd: |
Regd. office: :
1. Spazedge, Sector 47, Sohna-Gurgaon
Road, Gurugram. ‘
2. A-307, Ansal Chamber-1, 3 Bhikaji
Cama Place, New Delhi-110066 Respondent
CORAM:
Shri Ashok Sangwan ; Member
APPEARANCE: 1
Shri Rajesh Yadav Advocate Complainants
Ms. |K Dang Advocate Respondent
ORDER

1. The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 2B of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter
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alia prescribed that the promoter shall be responsible for all

obligations, responsibilities, and functions under the provisions of

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Unit and project-related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, the date of proposed handing

over of the possession, and the delay period, if any, have been

detailed in the following tabular form:

Sr. No. Particulars | = Details
i Name of  the!“Spazeprivyat4" Sector-84, village
project sihi, Gurugram, Haryana. |
B ey X 1
2. Project areéa 10.812 acres
3. Nature . of " the aGru_l.lp.-hm;sl_ng-cump]ex
*' project ' 0
4. DTCP license no.| 26 of 2011 dated 25.03.2011valid
and validity status up to. 24.03.2019
5. Name oflicensee |Smt. Mohinder Kaur and Ashwini
- 0.4 Kumar '
6. RERA Registered/ | Registered
not registered | yige registration no. 385 0f 2017
dated 14.12.2017
I
7. Unit no. Apartment no. 82 on B% floor, |
Tower Kalistaa
| (Page 46 of complaint)
8. Unit area | 2905 sq. ft. (Initially)
admeasuring

(Page 46 of complaint)
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| 3193 Sq ft (Finally)
(Page no. 158 of Reply)
1 9, Date of execution | 08.10.2013
of Space buyer| p.oe 43 of complaint) |
agreement i
10, | Dateofapproval of | 06.06.2012 |
building plan (Page 75 of reply)
11. Possession clause | Clause 3(a): The developer proposes |
to hand over the possession of the
-apartment within a period of forty-
_two (42) months (excluding a grace |
period of 6 manths) from the date of |
approval of building plans or date of
signing of this agreement whichever
{s later
12. Due date of | 08.04.2017 |
possession [Calculated from date of execution | |
of BBA)
13, Total sale | Rs.1,87,90,320/-
consideration ._"[_qu: nﬂ.:ﬂﬂ-ﬂf complaint) |
14. | Amount. paid .by | Rs, 1,71,73,826 /- |
| the complainants. | ae per statement of account dated
22.01.2022 at page 130 of reply)
15, Occupation 11.11:2020
certificate (page 155 of reply)
16, - Offer of 01.12.2020
i poOssession {FHEE 158 of FEPI}']

B. Facts of the complaint:

3. The complainants along with family members visited the project

site and marketing office of the respondent. The office bearers
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of developer represented the brochure, payment plans and
schemes and confirmed that the project will be complete by
December 2014 and that it will be duly mentioned in buyer's
agreement and that the respondent is obligated to adhere to the
agreement. And after trusting the words of the office bearers and
reputation of the respondent, the complainants issued cheques of
Rs. 750000/- each, totaling an amount of Rs. 1500000 /- for a total
sale consideration of Rs. 18790320/-

4. | The payment of Rs. 1500000 /- was towards booking of a 3BHK unit
with study room and servant room, comprising of 2905 sq.ft super
area on 28.09.2012 through an ‘Application form for allotment
of flat/ Dwelling unitin Kalistaa' and the same was acknowledged
by a receiving copy issued by the respondent dated 15.10.2012.

5. | The respondent provisionally allotted unit no. - 082 in tower
Kalistaa with super area of 2905 sgft to the complainants
by issuing a preprinted arbitrary, unilateral allotment letter on
18.10.2012 in its upcoming * Spaze Privy AT4' project for sale
consideration of Rs. 1,87,90,320/-

6. A pre-printed, arbitrary, unilateral buyer's agreement was
executed on 08.10.2013 for unit no. - 082 in KALISTA tower located
on 8% floor admeasuring super area of 2905 sq ft by the respondent
and the complainant. With specifications mentioned in it along with
payment plan, and the project/ unit was expected to be delivered
in 36 months i.e. by 08.10.2016.

7. | The complainants paid as and when the respondent raised the
demands for installments for the booked unit/ flat. And various
payments were made as shown in table from 2H.09.2012 1o
06.03.2017.
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Date Bank / Cheque | Amoun Description
No, t

28.09.20 | Chegue No - 750000 | On Application for Booking
12 681342 | i 1
28.09.20 | Cheque No - 750000 | On Application for Booking
(12 333280 1l AL =
27.11.20 | Cheque No - 980076 | Basic - Demand within 60 days
12 | 681348 . 1
27.12.20 | 336818 980076 | Basic - Demand within 60 days
12
01.03.20 | 413016 #64884 | Basic - within 150 Days from
=5 - Ly . Registration
01.03.20 | 6H1361 B64884 | Basic - within 150 Days from
13 | | - |Bepistration
27.03.20 | 6B1364 747551 | On Casting of Basement Slab

i 2 — it == |5
23.03.20 | 413022 747551 n_n Casting of Basement Slab
13 - k —_ ——— -
02.07.20 | 652672 52555 | Un Casting of Ground Floor

AN = S Slab LR

02.07.20 | 681370 652555 | On Casting of Ground Floor
S | B IR
28.10.20 | 077706 500000 | On Casting of 2nd Floor Slab
13 .
28.10.20 | 000001 - 500000 | On Casting of 2nd Floor Slab
O | 75
23.12.20 | 077711 252556 | Dn Casting of 2nd Floor Slab
(13 o
(23.12.20 | 000012' | 252556 | On Casting of 2Znd Floor Slab
13 | i e dire =
24,0420 | 077713 500000 | OnCastingaf Bth Floor Slab
S il | 4
(09,0520 | 721145 300000 | On Casting of 8th Floor Slab
14
09.05.20 | 718356 200000 | On Casting of Bth Floor Slab
14

17.07.20 | 000044’ 152560 | On Casting of Bth Floor Slab
14 - ——— e —
17.07.20 | 077714 152560 | On Casting of 8th Floor Slab
14

01.10.20 | 077702 804500 | 14th Floor Slab, Car Parking
i Corner PLC 1R
01.10.20 | 000054’ 804500 | 14th Floor Slab, Car Parking,

L 14 118 Corner PLC
09.01.20 | 077732 586982 | Brickwork, Car Parking, Corner
2= o 1 e -
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09.01.20 | 000049 585982 | Brickwork, Car Parking, Corner

15 PLC

19.03.20 | boDO82' 651055 | On Casting of 20th Slab

£ -

19.03.20 | 077734 651055 | On Casting of 20th Slab

15

30.03.20 | D7773% 658095 | On Commencement ol

16 Electrical & Plumbing

30.03.20 | 000014 658094 | On Commencement of

16 Electrical & Plumbing

06.03.20 | Cheque Payment | 48370 | VAT |

17 I

06.03.20 | Cheque Payment | 48370 | VAT i

17 : 1

08.05.20 | Cheque Payment {* 47583 | VAT2 |

17 TR

08.05.20 | Cheque Payment | 47583 !_‘T}xrz |

17

29.06.20 | ‘000033 ~ | 300000 | VAT 2 & On External |

17 Electrification

29.06.20 | ‘078473 480293 | On External Electrification

L 4 f | |
Total Amount 171738 | i

: 26 |

The complainants have honored all the demands raised by the
responcdent till 06032017, and paid approx. Rs. 1,71,73,826/-
including taxes to the respondent towards the purchased unit
no - 082 of KALISTA Toweér in its project 'Spaze Privy AT4'
against the sale consideration. of Rs. 1,87,90,320/- (Inclusive of
EDC/IDC, Club, Car Parking, PLC and other charges) ie. however
there were lot of payment heads which were unclear as the various
demand amounts were increased without any knowledge of the
complainants, the 'basic price’ was increased from Rs. 16779280/-
to Rs, 18442768/-, club membership was increased from Rs
200000/- to Rs. 224720/-, car parking (covered) was increased
from Rs. 350000/- to Rs. 362978/-, corner PLC was also increased
from Rs. 435750/ to Rs. 478950 /-. The overall amount paid by the
complainants as per the buyer’s agreement is more than 91% of the
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initial agreed total sale consideration of amount Rs. 18790320/
however until last payment in June 2017 the project was not even
50% complete.

The complainants tried to get clarity on the increased super
area, unjustified charges of electrification, and miscellaneous
charges by personal visits and also over phone calls, however, all
his efforts were In vein as the respondent didn’t give any
convincing reply or answer to the relevant queries and
concerns of the complainant. Even the senior official/ CRM of
the respondent’s office said that the builder has all justification
for changes and that the charges are valid and legal, and offered
a suspicious discount of 5% on the total outstanding, and denied
any delay in offer ;ifjiﬁssessiurr and any type of adjustments against
the dues.

The demands raised by the respondent were not aligned with
construction stage, and the project got delayed due to respondent s
inefficient team or lack of interest, moreover the respondent
illegally charged interest @18% and @12% from the complainants
on payments which were demanded well ahead of time or not in
align with construction in the tower/project.

The respondent has failed to give possessionas committed In
buyer's agreement, and didn't oblige his promises and
commitments. The respondent has no clarity on increased super
area, The complainants also realize that the additional demands as
mentioned in letter of offer of possession are illegal and unjustitied
unless there is clarity on increased area as per RERA rules, and the
respondent is additionally seeking profit margins even on

electrification, water and sewer connection.
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12| The increase in super area from 2905 sqft to 3193 saft,

C.|

13.

14,

15

overcharging for electrification, water, sewer and other amenities
are unjustified and concurrently increasing the cost of unit/
apartment for complainant. If respondent would have handed over
the possession on time, the complainants would not have to incur
the additional GST charges. These additional excess charges being
unjustified are mere a way of self-enrichment of the respondent.
Relief sought by the complainant:

The complainants have sought the following relief(s):

i, Direct the respondent to handover the physical possession ol
flat and to pay interest at the prescribed rate from the duc
date of possession until the physical possession of the flat as
per section 18 of Real Estate (Regulation and Development)
Act, 2016.

ii. Direct the respondent to charge as per the standard rates
prescribed by Haryana Govt, and eompetent authorities on
electrification, water; sewer and other mandatory fa cilities.

Reply by the respondent

The so called cause of action as claimed by the complainants arosc
prior to the enforcement of the Act. The complaint is liable to be
dismissed on this ground alone.

The apartment bearing no B2, located on the 8" floor in tower
Kalistaa of the project, tentatively admeasuring 2905 sq. ft. of super
area  approx. was provisionally allotted in favour of the
Complainants , vide allotment letter dated 18.12.2012. Buyer’s
agreement was executed between the complainants and the

respendent on 8th October 2013.
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16, The contractual relationship between the complainants and the

)y &

respondent is governed by the terms and conditions of the buyer's
agreement dated 08.10.2013 which has been volu ntarily and
consciously executed by the complainants after the complainants
fully understood and accepted the terms and conditions thereol.
Hence, the buyer's agreement dated 08.10.2013 is binding upon the
complainants with full force and effect. Once a contract is executed
between the parties, the rights and obligations of the parties are
determined entirely by the covenants incorporated in the contract.
No party to a contract can be permitted to assert any right of any
nature at variance with the terms and conditions incorporated in

the contract.

The complainants have completely misinterpreted and
misconstrued the terms and conditions of the buyer's agreemen!
dated 08.10.2013. So far as alleged delay in delivery of physical
possession of the apartment is concerned, in terms of clause 3{a] ol
the buyer's agreement, the time period for delivery of possession
was 42 months excluding a grace period of 6 months from the date
of approval of buflding plans or date of execution of the buyer's
agreement, whichever is later, subject to the allottee(s) having
strictly complied with all terms and conditions of the buyer's
agreement and not being in default of any provision of the buyer's
agreement including remittance of all amounts due and payable by
the allottee(s) under the agreement as per the schedule of payment
incorporated in the buyer's agreement. It is pertinent to mention
that the application for approval of building plans was submitted
on 26.082011 and the approval for the same was granted on
06.06.2012. Since the buyer's agreement dated 08.10.2013 was

Page 9 of 34



18.

19,

gHARERA
== GURUGRAM

|
Complaint No. 158 of 2022 |

executed subsequent to approval of building plans, therefore, the
time period of 42 months excluding the grace period of 6 months as
stipulated in the contract has to be calculated from 08.10.2013.

As per clause 3 (b) of the buyer's agreement dated 08.10.2013, in
case any delay occurred on account of delay in sanction of the
building/zoning plans by the concerned statutory authority or due
to any reason beyond the control of the developer, the period taken
by the concerned statutory authority would also be excluded from
the time period stipulated in the contract for delivery of physical
possession and consequently, the period for delivery of physical
possession would be extended accordingly. It was further
expressed therein that the allottees had agreed to mot claim
compensation of any nature whatseever for the said period
extended in the manner stated above,

For the purpose of promotion, construction and development of the
project referred to above, a number of sanctions/permissions were
required to be obtained from the concerned statutory authorities.
That once an application for grant of any permission /sanction or
for that matter building plans/zoning plans etc, are submitted for
approval in the office of any statutory authority, the developer
ceases to have any control over the same, The grant of
sanction/approval to any such application/plan is the prerogative
of the concerned statutory authority over which the developer
cannot exercise any influence. The respondent has diligently and
sincerely pursued the matter with the concerned statutory

authorities for obtaining of various permissions/sanctions.
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20. By contractual covenants incorporated in the buyer's agreement,

the span of time, which was consumed in obtaining the followinp

approvals/sanctions deserves to be excluded from the period

agreed between the parties for delivery of physical possession:

! Date of R a s
submission of | Date of Sanction Petiod “ﬂ“.“'"
Mature of b r consumed in
Sno. Permission/ et P b obtgining
Approval s PETRIEIRAem permission‘app |
Approval/sanct of approval o
tan raval |
Environment b not received till | 1
| cl 30.05.2012 : date - I
Zoning Plans i B
2 | submittedwith | 27042011 | 03102001 | S month
RDGTCP
Building Plans )
3| submitted with |~ 26082011 (06,201 2 9 manths
YTCP
4 | PWDClearance | 08.07.2013 | 16.08.2013 I month
1. o - L
5 | Depn, of Mings | 17.04.2012 22052012 | month |
& Gealogy : = .
6 NOC from AAL 24.01.2017 01.02.2017 -
Approval ' ik
granted by
Assistant
7 | Divisional Fire 18.03.2016 MO72006 | 4 months
Officer acting
on behalf of’ |
commissioner
Clearance from | =17 =
_ Eﬁ;‘“;‘;ﬂm s r 05.09,201 | 15.05.2013 19 mcatls
! 4 1."111‘1:3:
 Aravali NOC :
9 from DC 05.09.2011 20.06.2013 20omonths |
| [ Gurgaon

21. | Additionally, the said project has been hindered on account of

several

orders/directions

passed

by

various

forums/authorities/courts, as has been delineated herein below:-
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Sr. | Date  of | Directions Period of | Day | Comments
No | Order Restricti | s
ony Afte ,
Prohibiti | cted '
on |
1. | 13,0920 | The Hon'ble High Court of | 13.09.20 | 60 Due w0 ban on |
12 Punjab & Harvana in CWP | 12 o usage ol
No.20032 of 2008 titled as | 12.10.20 underground
Sunil Singh V/s MoEF & | 12 water, thi |
(thers vide orders dated ||:smslru::lin.:m
16.07.2012 directed  tha - aclivity Wil
No  building plans  for i | brought o
construction  shall  be standstill s
sanctioned  unless  the there were no
applicant  assures  ‘the arrangements hy |
authority that carrying out the State
the construction under I Government 1o |
ground water will not' be fullfill the |
used and also show all the demand of water |
sources ‘from where the | . o be used in|
water supply n&l!i%h;@'q, 5 construction '
from. - construction | | activity. There
purposes, was and is only |
Govt.  Sewape
Treatment Plan
at Chandu
| Biklhern  swhich
wits  inadéguoie
o el the
| requirements. of |
N : | | the developers,
2 |7™  of| Natipnal Green Tribunal | 7%  of (30 | The aloresaid
April had directed that old April days | ban affecied the
L 2015 diesel vehicles (heavy or | 2015 10 supply of  raw
light) more than 10 years | 6"  of materials as
old would met be | May most  of  the
permitted to ply on the | 2015 Ilcnntmcmn-.*
roads of NCR, Delhi. It building
had fuarther been directed material
by wvirtue of the aforesaid supphers s
arder that  all  the diesel  vehicles
registration  authonties  in more  thim 10
the State of Haryana, UP [ vears old. The
and NCT Delhi would not , | order hsid
register any diesel vehicles ' abruptly stopped
maore than 10 years old and | movement o
would also file the list of | diesel  vehicles
vehicles befire the tribunal more  than 1)
| and provide the same to the '- years old_which |
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pre  conrmaonly

police and other concerned |
authorilies, wsed in
| ennstrug Han

activity. The
order had |
completely
hampered
construction
aclivity.

3. | 19" of | National Green Tribunal in | Till date | 30 T'hcd1rcchnnsnf'|
July O.A, no. 4792016 had | the onder | Day | NGT was o big |
207 directed that no Stone | is in|s blow to the renl |

crushers be permitted tw | force and estale sector as |
operate unless they obtaim | no the construction |
consent from the State | relaxatio activity muorly
Pollution Control Bo@rd, fn has requires  gravel |
no objection  from  the | been produced  from
concerned authorities and | given 1o the sione
have the Environmental | this crushers The |
Clearance  from  the | effect reduced supply |
compefent authority, of geavel directly |
' affected the |
supply & price |
of ready mix |
concrete '
reguired for |
3 construction
M k activity, .

4, | 8% of | National Green Tribonal [ — of |7 | The bar imposed
Novemb | had directed all brick kilns | Novemb | days | by National
er 2016 | operating in NOR, Delhijer 2016 | Green  Tribunal

would be prohibited from | 1w 15" of was  absoloiv

+ working for a period of one | Novemb | The order had

week  from . the date of | erd0l6 compietely

passing of the nr@a.n It hm:L stopped '
' also been directed that no | CONSrUCtion I

:',pnﬂ'.mnhnn u:uwty wolld activity.

be permitted for a period of '

one week from the date of

ordet, 3

5 [9™ of | Environment Pollution | Till date | %0 The ‘bar flor
Movemb | (Prevention and Contral) | the order | days | closure of stone
er 2017 | Authority had directed 1o | of | erushers simply |

closure of all brick kilns, | ¢losure put an end to |
stone crushers, hot mix | of brick constructinn
plants gte. with effect from | kilns and pelivity as inthe
T of November 2017 tll | hot  mix absence ol
further notice plants Cerushed  skones
| has | |l bricks
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been
vacated.
S
ratior
gt O
2 _J.-': I'I" . A
Pl i S
4 r.. F .

carrving on of
construction
were simply not
feasible.  The |
respondent '
eventually ended
up locating |
ahematves with
the intent ol
expeditiously
concluding
construction
activity but. &
precious  period
ol Y0 days wis
consumed  in
doing so. The
said period
ought to  bhe
excluded. while
computing  the
alleged  delay |
attributed W the
respondent by
the complainant
It = pertinent o |
mention that the
aforesaid  bar
stands in foree
regarding  brck
kilns (i date as
is evident from

ﬂ N i g » orders dated 21"
,'..__' 1 -y AFg- of  December |
RS ey == 2019 and 30" :Jl'l

' h January 2020.

6. |9®  of | National Green Tribunal |9 On account of |
Novemb | had passed the said onder | doys | passing of
er 2017 |daed 9* of November | atoresaid  order
and 17 [ 2017 completely no  consirclion
of . prohibiting the camying on activity  could
Movemb | of construction by any have b‘-‘.““l
er 2017 | person, private or legally  carried

povernment authority in on by the
the entirc NCR till the next respondent,

date of hearing (17" of Accordingly.
November 2017), By virtue constrction

of the said order, National netivity had been |
Green Tribunal had only | completely
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permitied the complebion

[ slupped _u.lm-'mg

of all illegal stong crushers
in Mohendergarh Haryima
who have not complied
with the siting criterin,
ambient  air  quality,
currying  capacity and
assessment  of  health
impact. The  Tribunal
further directed initiation
of sction by way of
prosecution and recovery
of compensation reluable
to the cost of restoration.

operators  who
hiad Firsal |y
succeeded 10
oblain necessary
permissions
from
competent
authority  after
the order possed

the

by NGT on July
| 2017

Fesultantly
COETEIVE el
was wken by the
authorities

Page 15 0f 34

of interior this period.
finishingfinterior work of
projects. The order dated
9" of November 2017
prohibiting  construction
activity was vacated vide
order dated 17" of
1 Movember 2017,
7. |29  of | Haryana State Pollution hy 10 On account ol
October | Control Board, Panchkula | Novemb | Day passing ol |
2018 had passed the order dated | er 2018 | = aforesaid order
29t of October 2018 in !t 10" o construction
furtherance of directions of | Novemb activity  enuld
Environment Pallution | er 2018 P (yeay
{Prevention and Control) legally  carried
Authority  dared 2?" -of} on by thie
Ociober 2018, Wﬁr respandent.
order dated 29 of Ogtaber Accordingly.
2018  all  comsiruction gonstruction

| nctivities involving activity had heen |
excavation, civil completely
mnmu;'tlpn {excluding stopped  during
intemal, ~ finishingwork | this period.
where no  construction

was wsed) were

directed to remain closed in '
Delhi and other NCR
Districts* from:. 1% 1o 107

= | November 2018, 4 3

g | 24" of | National Green Tribunal in 30 | The directions of
July O.A. ma 6672019 & Day | the NGT were
2014 679/2019 had  again 5 again -4 sethack

directed immediate closure for stone erusher
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Commissioner, hﬁuﬁnipql

erusher
aperators which
again was a hit to
the real estie
seclor a8 the
supply of gravel
reduced
manifolds  and
there was o sharp
I CTEaRsE i
prices which
consequently

againsl the stone |

affected the pace I

of construction

9. | 1™ | of 1" of |[Bl | On account of |
October | Corporation,  Curugram | October | days | passing of
2019 had passed orderdated 11™ | 2019w aloresmid  onder.

of October. 2019 whercby | 31" of ne  consiruction
construction  activity had | Decembe | avtivity  entild
been prohibited from 119 | r2019 | huve b
of October 2019 to 31" of legally curricd
December 2019. It was on by the
' specifically mentioned in respondent
the aftrésaid order that Accordingly.
constrection activity would CONSLFLCTION
be completely stopped activity had been
during this period. completely
S e, | stopped  during
. this period.
Total 147
s JOYS

22! As per clause 3(b) (iii) that in case of any default/delay by the

allottees in payment as per schedule of payment incorporated in

the buyer's agreement, the date of handing over of possession

would be extended accordingly, solely on the developer's

discretion till the payment of all of the outstanding amounts to the

satisfaction of the developer. Since the complainants have

repeatedly defaulted in timely remittance ol payments as per

schedule of payment, the date of delivery of possession is not liable

to be determined in the manner alleged by the complainants. the
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total outstanding amount including interest due to be paid by the
complainant to the respondent as on 22.01.2022 is Rs.52,99,228/-.

The complainants consciously and maliciously chose to ignore the
payment request letters and reminders issued by respondent and
Aouted in making timely payments of the instalments which was an
essential, crucial and indispensable requirement under the buyer's
agreement. Furthermore, when the proposed allottees default in
their payments as per schedule agreed upon, the failure has a
cascading effect on the operations and the cost for the proper
execution of the project increases exponentially and at the same
time inflicts substantial J.Q’.:SES to the dﬂ'eluper The complainants
chose to ignore all t]:u:se aspects and wulfu'llg,r defaulted in making
timely payments. It is submitted that the respondent despite
defaults of several allottees earnestly fulfilled its obligations under
the buyer's agreement and completed the project as expeditiously

as possible in the facts and circumstances of the case.

As per the terms and conditions of the buyer's agreement, the
respondent have provided for payment of compensation to the
complainants. The respondent has paid compensation am ounting
to Rs 3.60,340/+ to the complainants at the time of offer of
possession and have also credited GST refund/adjustment
amounting to Rs 72,625/-,

Respondent had submitted an ap plication for grant of environment
clearance to the concerned statutory authority in the year 2012

However, for one reason or the other arising out of circumstances
beyond the power and control of respondent, the aforesaid

clearance was granted by Ministry of Environment, Forest &
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Climate Change only on 04.02.2020 despite due diligence having
been exercised by the respondent in this regard. No lapse
whatsoever can be attributed to respondent insofar the delay in
issuance of environment clearance is concerned. The issuance of an
environment clearance referred to above was a precondition for

submission of application for grant of occupation certificate.

The respondent left no stone unturned to complete the
construction activity at the project site but unfortunately due to the
outbreak of COVID-19 pandemic and the various restrictions
imposed by the governmental authorities, the construction activity
and business of the company was significantly and adversely
impacted and the functioning of almost all the government
functionaries were also brought to a standstill. Despite all odds, the
respondent was able to resume remaining construction/
development at the project site and obtain necessary approvals and
sanctions for submitting the application for grant of occupation
certificate. Occupation. certificate bearing no. 20100 dated
11.11.2020 has been issued by Directorate of Town and Country
Planning, Haryana, Chandigarh.

The complainants were offered possession of the unit in question
through letter of offer of possession dated 01.12.2020. After
completion of construction and issuance of occupation certificate,
the super area of the unit booked by the complainants was found to
be 3193 sq ft and hence the complainants were called upon to make
payment towards increase in super area in accordance with the
buyer's agreement dated 08.10.2013. The complainants were

called upon to remit balance payment including delayed payment
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charges and to complete the necessary formalities/documentation
necessary for handover of the unit in question to them. However,
the complainants intentionally refrained from completing their
duties and obligations as enumerated in the buyer's agreement as
well as under the Act. Reminders/final opportunity to clear their
outstanding dues were sent to the complainants by the respondent
on 23.02.2021, 20.03.2021, 07.04.2021, 23.04.2021 and reminder
dated 24.08.2021

The plea of the respondent W‘dﬁg rEjEttiun of complaint on
ground of ]unsdictm n,gta:mis rg:lag(ﬁd 'Ehe”‘au thority observes that
it has territorial as wel] as suh.[en m;tta?kuﬂsdi ction to adjudicate
the present cnmp,laint for the reasons given below,

E.l Territnrlal lﬂl'lsdicﬂnn

As per nutiﬁmnuqﬁuu;’%fﬂﬂy? lTEE' I:lﬂftﬂﬁ 14,12.2017 issued
by Town and Euuntry Planning Department, thé jurisdiction of Real
Estate Regulatory ﬁulhurit}.r Eurugl'&m shall be entire Gurugram
District for all purpose w;lth offices ﬂmated in Gurugram. In the
present case, the ﬁ'ﬂ]ﬂt?nﬁqlﬁésnun 155&[5&[&& within the planning
area of Gurugram-district. Therefore, this authority has complete
territorial jurisdif;tltiﬁ to deal with I:hé‘ present complaint.

E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section
11{4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all abligations, responsibillties and functions under
the provisions of this Act or the rules and regulations made
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thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thersunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obliga tions hy LhE promoter leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the com plaiﬁ ant at.?ls:t‘q;: stage

aise b spondent:
Objection regardhﬁg jm‘isﬂit:ﬂun of the mmplalnt w.r.t the

apartment hl.lfT‘ EEII[lF_I:II: eTeuted’ [‘_li_'.!fﬂl"E coming into

force of the Act

L

'7" \[ _i
The respondent éﬁhmitted that the mmpiallnt is neither
maintainable nor ten&lqla andis liable tq g& outrightly dismissed as
the flat buyer's agree ment Was executed between the parties before

the enactment of tﬁe ﬂct ﬁld ﬂﬂ.ﬁ:rﬁﬂs |ﬂ|_1'ﬁl" r.]'ﬁ said Act cannot be

applied retruspe-::tﬂtve’fy

The authority is of the wewiﬁafth&pm&iﬁiﬁns'af the Act are quasi-
retroactive to some extent in operation and would apply to the
agreements for sale entered into even prior to coming into
operation of the Act where the transaction is still in the process of
completion. The Act nowhere provides, nor can be so construed,
that all previous agreements would be re-written after coming into
force of the Act. Therefore, the provisions of the Act, rules, and
agreements have to be read and interpreted harmoniously.
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However, if the Act has provided for dealing with certain specific
provisions/situations in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said
contention has been upheld in the landmark judgment of
Neelkamal Realtors Suburﬂt_lfl ﬁEvj;r L-.td. Vs. UOI and others. (W.P

17 and which provides as

Fotle i 4 g

2737 of 2017) decided on 0

under:

over ! "he ed from the date
mentio 1 th gement forsale entered into by the
pro nd the allottee prior to\itS registration under

ider the provisions.of RERA, the promoter is
acility po' revise the date of completion of profect

and depiare the same under Seé . The RERA does not

A

cont ate rewriting of contract between the flat
pure md the promater... | [/ -

122. We have il scussed ¢ 2 stated provisions of
the RERA.G ] Mature. They may to

Ve or quasi retroactive
effect but then ground the validity of the

provisions ofRERA cannat be ngéd. The Parliament
is %ﬂ]‘ ' I having retrospective
or active effect. A law can be even framed to affect

re

subgisting / existing -'Edhﬁﬁ'bgulghf;gh between the
partigs in the ldrger publi¢ inte ago not have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

32. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-
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“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
and will be

T, o1

transection are still in the process of completion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled te the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one-sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

33. The agreements are sanumﬁ%ﬁﬁmd except for the provisions
which have been abrogated bEL ﬁ‘ﬁl;.j‘ltself Further, itis noted that
the builder-buyer agree &ﬁféfk ﬁ%é}-rhexecumd in the manner
that there is no sm@-.ﬁzﬁ%ﬁﬂﬁfg@egmam any of the
clauses cnntainedﬁ@ﬁl'ﬁn. Mﬁm;}%ﬁnw is of the view
that the charges f:a:,}a]hie under yﬁ@jﬂghe%&?fyll be payable as
per the agreed tElagﬁ‘é and conditions of ﬂieag‘rg;rme nt subject to the
condition that %JE __."ﬁ.ﬁ__agne are | in/ fﬂﬂu;i:hrﬂ ance with the
plans/permissions a;;prwed . ‘:I:};,Ff " the respective

-
o

departments/competent jorities and are not in contravention
of any other Act, r% E%%nglg_&gﬂﬁl_ﬁﬁ@ﬁhﬂ@ﬂmteunder and are not
unreasonable or ‘exp ﬂ'c in nature. Hence, in the light of the

{1 LESEY AN A
above-mentioned reasons, the @Wgﬁf :ﬁ:}_é respondent w.rt
jurisdiction stands rejected.

F.Il Objections regarding Force Majeure
34, The respondent-promoter has raised the contention that the
construction of the project has been delayed due to force majeure
circumstances such as orders passed by the Hon’ble SC to stop
construction, notification of the Municipal corporations Gurugram,

Covid 19, etc. The plea of the respondent regarding various orders
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of the 5C, etc., and all the pleas advanced in this regard are devoid
of merit. The orders passed by SC banning construction in the NCR
region were for a very short period of time, and such exigencies
should have been accounted for at the very inception itself and
thus, cannot be said to impact the respondent-builder leading to
such a delay in the completion. Furthermore, the due date of
possession was 08
04.2017, and therefore the re5p::-ndent cannot take benefit of the
delay due to COVID-19. Thus, the promoter respondent cannot be

I,H..’rll i,

given any leniency on the basis ufafnresajd reasons and it is a well-

d el Y
settled principle that a person cannot take benefit of his own

--.'_ ," '_‘- 1 'T*.
Wrong, ;” ¥ Fia 35N

Prayer of the cmiiﬂaﬁmnts rega justilitlsqtiun for increase
in area from 29{}5_'§ Ft to 3:1'9 l:|iFt1.1r T

The mmplalnantﬂ-,ﬁ'ghte“d I'.hal: LhEI'E has E’Eﬂn /an increase in the
super area of the ‘u{qﬁ: nffered anﬂ ﬂ'raf ;l;ﬂs unjustified. The
complainant argues thét‘@afgnﬁqanhﬁ;aﬂ measured 2905 sq. ft,
and later on at Rpagg%smgq the unit area was
increased to 31%? % tieegt h%hi &né;;-espundent states
that the said inr.'.rEME is justlﬁfd as per the agreement dated
08.10.2013. On pehrsal of the recard puthefare the Authority, it is
of the view that the said increase is within the limits stated in clause
1{e] of the agreement dated 08.10.2013 and that the increase is less

than 10%. The said clause is reproduced below:

(i)  That the APARTMENT  ALLOTTEE(S)
authorizes the DEVELOPER on hisfher its
behall to carry out such additions, alterations,
deletions and modifications in the building
plans of the Tower, Floor plans, Apartment
Plans et including the number of
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Apartments/Floors as the DEVELOPER may
consider necessary or os directed by any
competent authority and/or Developer's
Architect at any time even after the building
plans for the Tower are sanctioned However,
the said clause shall not restrict the rights of the
DEVELOPER under clouse 7(1) of this
Agreement  to  construct  additional
floors/additional spaces as sanctioned and
approved by the competent authority. It is
understood by the Apartment Allottee(s) that
the final Sale Price payable shall be
recalculated upon confirmation by the
DEVELOPER g ,];ill' final Super Area of the said
APARTMENT gnd r; ingrease or reduction in
the Super A “a _g_‘.n- ’;,,,- APARTMENT shall be
i "# W :thnur any interest, at

e/ square meter as

ent of increase in

ARTMENT, ALLOTTEE(S)

rtakes to .-.r-.'l',.;‘-. the such

frgre ;E-'.- ﬁ_:l-" ﬂlf
E LﬂFER case  of
gtion .‘n'* Sﬂp “refundable
rhé P.mm aLLgTTEE(:fj

r,r u.s' Qﬁam the
n _H md’ﬂf 561 _||'- | tﬁE payment
uppended in Annex) el \dnicase of such
alterations che" propartiondte share of the
Apartmént Allatte€fs) i theCommon Area and
Facilities ond  Limifted E‘ﬂmmm Area and

c hall “stand rdingly.
ﬁﬁ sl vl
; t.r‘ in.- rematn vested with

7 till Such e Some or a
Qaﬂm}amid he ransferred

te any particular person/organization or to the
Association of Residents of the Complex,

That in case of any maojor altergation/
madification resulting in excess of 10% change
tn the super area of the Apartment in the sole
opinion of the DEVELOPER any time prior to
and upen the grane of occupation certificate,
the DEVELOPER shall intimate the
APARTMENT ALLOTTEE(S] in writing the
changes thereof and the resultant change, if
any, in the Sale Price of the APARTMENT to be
paid by  himsher and the APARTMENT
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ALLOTTEE(S) agrees to deliver to the
DEVELOPER in writing his/her consent or
objections to the changes within titleen [15)
days from the dote of dispatch by the
DEVELOPER of such notice failing which the
APARTMENT ALLOTTEE(S) shall be deemed to
have given his her full consent to all such
aiterations/modifications and for payments, if
any, to be paid in consequence thereof If the
written notice of the APARTMENT
ALLOITEE(S) is received by the DEVELOPER
within fifteen [15) days of intimation in writing
by the DEVELOPER indicating lus her/its non-
consent objection | to such alterations/
modifications as fnt ‘EEF by the DEVELOPER

Findings on relief sought b 7 thie con plainant.

H.1 Direct the respondent to providé. possession to the

36.

37.

complainant alo “t aﬁﬁrﬁﬁiﬁe’@ te of interest on
delay in handin ﬁinr pos "_ E‘H ufiﬂﬁ} artment on the
amount paid 'ﬂlj'e mnmlai_nq]_ltnfm Eﬁe due date of
possession till th i;jﬁél:ual_dﬁie' of possession;

In the instant case,’the buyer" t executed bet

n the '\ﬂ]f‘ u?rerls agrerema!n /%if xecuted between
the complainants d’jﬁ}ﬂ,}‘espnﬁdeﬂ’_t ,&hﬁ;ﬁﬂ}ﬂlﬁﬂii and as per
clause 3(a), the pusﬁa&jﬂﬁ‘xﬁg -to-be Wanded over within 42
months. The said !;’lal.lse is rep:m:ghgé_ﬂ {gw:

"Eﬁ;‘{gf. loper. proposes tg hpr‘;ﬂpuer the
po “of the ap t withtn a period of
fortytivo (42] months (excluding a grace period
of 6 widnths) from the dateof approvelof building
plans or the date of signing of this agreement
whichever is later)"

Since the building plans were appreved on 06.06.2012. Therefore

the due date of possession shall be calculated from the date of
execution of buyer's agreement i.e. 08.10.2013, therefore the due
date of possession comes out to be 08.04.2017.

In the instant case, there has been a delay in obtaining the
occupation certificate by the respondent, the said OC was obtained
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only on 11.11.2020. Thereafter the respondent issued an offer for
possession on 01,12.2020 as a certain amount was yet to be paid by
the complainant. After this, the complainant filed a complaint with
this Authority on 09.02.2022.

As the occupation certificate has been obtained by the respondent,
the offer of possession can be made by the respondent. As per
section 19(10) of the Act, the complainant/allottee is duty-bound
to take possession within two nlqng:hs of the occupancy certificate
issued for the said unit. ; L:.«:_ EE

On the issue of additional de -.'_";;,:; the respondent had issued an
offer of possession dated 0 1 i.}@ﬂ'ﬁ whi
additional demand -ﬁ /!?f;@ﬁ,iﬁﬁf-fwf i inicluded a demand for
GST, Labour cess [FEIIEE‘EEEETEES 'Ej;’x?nﬂmr demand of
Rs. 3,34,300/-u gr Head présserve, |

was accompanied by an

Regarding the de & of EET; the ﬁlﬁth %-E!‘P{E its view clear in
“Varun Gupta Vs E r@}mlgr Land Laa /yﬁ it was held that
“For the p Eﬁf possession
pn'ar to ﬂliﬂfﬂﬂl ?ﬁﬂh‘ ming into force
, the respun moter is nnt entitled

m the
r.'ump " J'} f that
charge had not £ up ue date of

passession gs per | h'ie Iuﬂ?ﬂ' Euj.-re ‘s‘ agreements.
For the projects where the due u'u]t& of possession
was/is after 01.07.2017 ie, the date of coming
into force of GST, the builder is entitled to charge
GST, but it fs obligated to pass the statutory
benefits of that input tax credit to the allottee(s)
within a reasonable period.”

In view of the aforesaid finding of the Authority, the demand of G5T
is invalid as the due date of possession was 08.04.2017 which was
before the coming into force of the GST. Hence, the respondent shall
not charge any GST from the complainant.
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.On the issue of the demand for labor cess, the labor cess is levied

@1% on the cost of construction incurred by an employer as per the
provisions of sections 3(1) and 3(3) of the Building and Other
Construction Workers Welfare Cess Act, 1996 read with Notification
No. 5.0 2899 dated 26.9.1996. It is levied and collected on the cost of
construction incurred by employers including contractors under
specific conditions. Moreover, this issue has already been dealt with
by the authority in complaint hearing no. 962 of 2019 titled Mr.
Sumit Kumar Gupta and A “: Vs S
Limited where it was held that s{ce
respondent, no labor ce’ssfﬁﬁpufqhmhha[géﬁ.{y the respondent. The

authority is of the ﬂeﬂ,ﬂ?get'l"fe ilﬁ.ﬁtJfEET ﬁ@]!}' an employer nor a

il

contractor and lab f'ss is nota taxhut a @ﬁus the demand of

labor cess raised I-EPE.I'I‘Ith-E mmplainant i§ co gjetely arbitrary and
the complainant C&IE;IJE be made liable to pay any labor cess to the
respondent and it\ la"* the responde nphﬂ.ﬂdtr who is solely
responsible for the ﬂ]ﬁhﬂi‘;ﬂﬂmﬂ; uf 'ﬁﬂiﬂ' amount. Hence, the
respondent cannot cha rge the said-amount,

In the issue of dem%n% ! l%ﬂ%]as éf%g(e#the same has been
charged arbitrarily and h_a;g:; rationale, No justification has been
provided for the same eithér in the offer of possession or in the
agreement to sell. Therefore, the respondent cannot charge the said
amount,

In the issue of demand for IFMS and prepaid electricity meter, the
demand for IFMS is justified as per the agreement to sell dated
08.10.2013. Clause 4(c) of the said agreement is reproduced below

for ready reference:
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“4{c) The APARTMENT ALLOTTE(S) agrees and
undertakes to pay to the DEVELOPER an [nterest
Free Maintenance Security Deposit {IFMS) @ Rs.
100/- (Rupees One Hundred only) per sq. ft. of the
Super Area of the APARTMENT. In case of failure
of the APARTMENT ALLOTTEE(S) to pay the
maintenance bill, other charges on or before the
due date, the APARTMENT ALLOTTE(S]) in
addition to permitting the DEVELOFPER/
nominated Maintenance Agency to deny him her
them the maintenance services, also authorizes
the DEVELOPER to deny use of common areas
and amenities to the DEVELOPER and to adfust
unpaid amount a&a{pﬁ maintenance bills out of
the soid IFMS. Tie St Y

utilized for replacen ‘;T major

' Ere Ll 2

gccurrence
te Complex.

rest)
%s anded
demam:l of IFMS is

valid, hence the respondent ing the said amount.

The demand for p mma ﬁ justified as per clause
5(vi) of the a " § Tgﬂ said clause is
reproduced below;

JIX -
"S{vi Jh: upamrreﬂ: E’Hnmuﬂr} agree to pay

electricity, water, and sewerage connection
connection charges and further undertakes to
pay additionally to the developer the actual cast
of electricity and water consumption charges
and/or any other charges which may be payable
in respect of the said apartment.”
In view of the above-mentioned clause, the said demand for pre-paid

meter charges is justified and the respondent can charge the same.
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44. Therefore, the illegal demands raised in the offer of possession shall
not be payable by the complainant, but the offer of possession
remains valid. In the context of the aforesaid facts, there has been a
considerable delay on the part of the respondent in fulfilling its
obligations under the space buyer's agreement. As per the clause
3(a), the due date of possession comes out to be 08.04.2017
(calculated from the date of execution of buyer’s agreement). Hence,
as per Sec 18 of the Act of 2016, the allottee is entitled to interest on

= .J L

the capital invested by him. TN 258

45, In the instant case, the complair ‘wishes to continue with the

project and is seeking BP@sLﬁmwdeﬁ- l.‘mger the proviso to sec

18(1) of the Act. Sec i‘ﬁﬁ}p‘l’@]iﬁ 1‘9@ as Ltr;aer

“Section Hétum nf amount and ct nsation
18(1}. If pg'a:-m-:;rmr Joils to-complete ok, Is\unable to Five
puﬂmmn m’ nh amm; p.fr:rr.- ar Irm_fn'.l'i!g,_

................ ,l-n. |:

rm allo ' intend to

m#clzjhe id, by the
ﬂ‘e!u 1y, till the

Fiei '_pnnmffm,, uth rate as may
46. Admissibility of delay pusses"‘l’ﬁ'ﬁ charges at prescribed rate of
interest: Proviso tﬁtﬁ %@@5; Mnfh@:e an allottee does
not intend to withdraw from the projeet, he shall be paid, by the
promoter, interest for every morith-of delay, till the handing over of
possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7} of section 19]

(1}For the purpose of proviso to section 12:
section 18, and sub-sections (4) and (7] of section
19, the “interest at the rate prescribed” shall be the
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State Bank of India’s highest marginal cost of
lending rate +2%.:

Provided that in case the State Bank of India
marginal cost af lending rate [MCLR) is not in use,
it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from
time to time for lending to the general public,

The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to award
-"-'LJ"--rIh 4,

the interest, it will ensure uﬂf . pre etl-::e in all the cases.

website of the State Bank of India ie,

https://sbico.in, the %ﬂ?i@ﬂ nding rate [in short, MCLR)

as of the datei.e, 2 gjﬂﬂ{"ii% ?@A igly, the prescribed

thE margmals:nst 0 %ﬁﬁlng rate +2% i.e,
d | =

I| I NS j'

rate of interest
10.75%,.

N
i

The definition of fté"ém:z]nﬁnﬁt' as dﬁﬁ,ﬁ Bﬂ’lﬂ‘lder section 2(za)

of the Act provid te of ghargeahl-a from the
allottee by the promo E"g}’tré'faqlr rFﬁel"iall be equal to the rate

of interest which the pro rﬂ’uﬁl.l:.sh}ﬂlﬁe'f' able to pay the allottee, in

case of default. T w%rﬂ‘ q‘fd below:
“fza) “inte 2an ptﬁtﬂbl'e by the
promioter or Sagioties-af the pase Iy 58 o

Explanation\—For the ﬂrmwﬂﬁﬂﬁﬁ—

(i} The rate of interest chargeable from the allattee by the
promoter, in case of default, shall be equal to the rate of
interest that the promoter shall be liable to pay the
ailotiee, in case of default;

(i) the interest payable by the promoter to the allotize shall
be from the date the promoter received the amount or
any part therzof till the date the amount ar part thereaf
and interest thereon is refunded, and the interest
payable by the allottee to the promater shall be from the
date the allottee defoults in payment to the promoter till
the date it is paid;”
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50. Therefore, interest on the delay payments from the complainants

1.

52.

shall be charged at the prescribed rate ie, 10.75% by the
respondent,/ promoter which is the same as is being granted to it in

case of delayed possession charges.

On consideration of the circumstances, the documents,
submissions made by the parties, and based on the findings of the
authority regardlng contravention as per provisions of rule EE[E].

¢lause 3(a) of the agreement
4 2013, the possession of the
subject unit was to be d'é@’ﬁl;@;i wi't'l:;m égﬁ?wnths from the date of
the approval of ﬁﬂﬁfpé pl.ﬁ or. ﬂ‘lé’*@(ﬁtﬂ wof signing of this
or .'fs later. Therefgre, the ﬂua date for handing

over possession @0@ 04;2511'? ﬁcmr:ﬁnglﬁ itis the failure of the
respnndentfpmnhﬁrm fulﬁ]i its ubllggttﬂn# ;nid responsibilities
as per the agreement-ltbemand over ﬂ’t"g\‘Lpﬁssessmn within the

e

stipulated period. The é‘tbt,ljﬂflg is Ws:der&d view that there
is a delay on the part of th m&dq,n; to offer possession of the
allotted unit to th&l u‘lpa%&aqﬁﬁr 'ﬁf&ﬂmm and conditions of
the buyer's agreement dated ua,m.zgm executed between the

parties. '\

Accordingly, it is the failure of the promoter to fulfill its obligations

and responsibilities as per the agreement dated 08.10.2013 to hand
over the possession within the stipulated period. Accordingly, the
non-compliance of the mandate contained in section 11(4) (a) read
with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottees shall be paid, by the

Page 31 0f 34



B HARERA

2 GURUGRAM

Complaint No. 158 of 2022

promoter, interest for every month of a delay from the due date of
possession i.e. 08.04.2017 till the offer of possession i.e. 01.12.2020
plus two months, as per section 18(1) of the Act of 2016 read with
rule 15 of the Rules.

H.Il Direct the respondent to charge as per the standard rates

23.

prescribed by Haryana Govt, and competent authorities on

electrification, water, sewer and other mandatory facilities.

-~ II:--"-. ::-'11 F e
the el ectrification, sewage, and

The complainant contends that

s
e
b4

,' ~' ,I tare unjustified and mustbe
rates, On_perusal of the record
: &iﬁ % is Authority's order
others” in the case’

in "cnﬁuauzm'éh.xn il

Emmar Mgf Ltd"tugg in jt'Was held that electrification charges

cannot be raised E;?n { etric, %Euﬂgﬁ etc. chiarges can be raised as
C 1.8 & ]

d "Varun Gupta Vs

L

-

f
per the actual charges:if rrﬁd B?J the 4 The relevant para

R G"E?
o8 ter cannot charge

heyallottees while issuing

of the order is produ
“iif. Electrification cha
e i5 Oy

electrificati g

affer of po !’%ﬂ even thd

provision in the builder buy gresment to the contrary.”
Bin} *MYAMNA

"Xiv. Efﬂﬂi%ﬁﬁ%@%n&ﬁw 'Fhﬁrfpes: The

promoter would be entitied (o recover the actual charges

paid to the concerned departments’ from the
complainant/allottee on pro-rata basis on account of
electricity connection, sewerage connection and water
connection, etc, ie, depending upon the area of the flat
allotted to the complainant vis-a-vis the area of all the flats
in this particular project. The complainant would also he
entitled to proof of such payments to the concerned
departments along with o computation proportionate to
the allotted unit, before making payments under the
aforesaid heads.”
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Therefore, the respondent can only charge electric, water, and
sewage connection charges, and the complainants are entitled to
get proof of the actual charges incurred by the respondent.

Directions issued by the Authority:

Hence, the Authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
functions entrusted to the ﬂuj:hgrfty under section 34(f) of the Act
of 2016: “‘-', :

Ay
e
1.'\'; e T _u..
< i -’ e

I. The respondentis dire

against the pai m U t at rescribed rate of 10.75%
p.a. for eve,f "- o the due date of
possession g, 08.04. Eﬂl? tII] the e ﬂf possession ie.
01.12.202 EE:J two. munthts qa pw 5 cﬁpﬁ 18(1) of the Act
of 2016 rea I'%] ruile }5 ﬂ;fth‘e Rhlef‘{f J

ii. The complal {33 ﬂt;i;!!:teg tq;Ear:?}tE;tandlng dues, if any,
after adjustment off m:eﬁ@r:rhﬂjﬂa}red period.

ili. Thearrears dﬁ‘ﬂl’l;l 08.04.2017 till the
date of urdg Qé:;ziﬁ ‘sh ‘*'E_e yaﬁi by the promoter
to the allﬂt[ﬂa withm d pfrlodi of 90 days from the date of

V14T

this order anﬂ‘mterea.t for every month of de!a}r shall be paid

by the promoter to the allottee before 10% of the subsequent
month as per rule 16(2) of the rules:

iv. The rate of interest chargeable from the allottee by the
promoter, in case of default, shall be charged at the
prescribed rate ie. 10.75% by the respondent/promoter

which is the same rate of interest which the promater shall
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be liable to pay the allottee, in case of default i.e. the delayed
possession charges as per section 2(za) of the Act.

v. The respondent shall not charge anything from the
complainant which is not part of the buyer's agreement.

vi. The respondent shall provide the proofs of the actual amount
incurred by it in providing electric, sewage, and water
connection charges.

55. Eumplajnt stands disposed nf
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