
Complaint No. 158 of 2022

HARER&
GUI?UGt?AM

BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGMM

The present complaint has been filed by the complainants/allottees

under s;ection 31of the Real Estate [Regulation and Development)

Act,2016 (in short, the Act) read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, thc

Rules) for violation of section 1,1,(4)[aJ of the Act wherein it is intcr /
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Complaint nr L5B /2022
Date of filins complaint: 09.02.2022
First date of tearing: 27.04.2022
Date of decis on 06.L2.2023

1. Mr. Onkar
Resident
Sector- 42

2. Mrs. Poon
Resident
Sector-54 Complainants

M/s Spaze 1

Regd. officr
1. Spazedg

Road, Gt
2. A-307,

Cama Pli

Surgaon

Bhikaji
Respondent

-coRArftShri l\shok San Iwan Member

APPEARANCE:

Shri [{ajesh Yar av Advocate Complainants

Ms. f l( Dang Ad rocate Respondent

ORDER

Nath Rai
tf H-602, Central Park-1,
Gurgaon Hary'ana.

rm Kumra
tf: C-96,1''r Floor, Sun Cify,
Gurgaon, Hary'ana.
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alia prescribed that the promoter shall be responsible for all

obligations, responsibilities, and functions under the provisions of

the Act or the rules and regulations made there under or to thc

allottee as per the agreement for sale executed inter se.

Unit and proiect-related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, the date of proposed handing

plaint No. 158 of 2022

Details

over of the possession, and the delay period, if any, have been

detailed in the following tabular form:

1 dated *.*inrlvalid
.201,9

er Kaur and Ashwini

Apartme t no. BZ on Bth floor,
Tower istaa

fi'}age 46 f complaint)

2905 sq.

(Page 46

(lnitially)

I

t/

at 4" Sector-B'4, village
m, Haryana.project

of

DTCP license no.
and validity status

tion no. 385 of 2OL7
t2.2017

not registered

Unit no

Unit area
admeasuring f complaint)

PageZ of 34

10.81,2 acres

Group housing complex

Kumar
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3193 Sq ft (Finally)

(Page no. 158 of Reply)

9, Date of execution
of Space buyer
agreement

08.10.2013

(Page 43 of complaint)
i

I

10. Date ofapproval of
building plan

06.06.20t2

(Page 75 of reply)

11. Possession clause Clause 3(a): The developer proposes
to hpnd over the possession of the
apar.tqent within a period of forty-

.ai/0 (dZ) months (excluding a grace
peridid of 6 months) from the date of
approval of building plans or date of
signing of this agreement whichever
i< lofer

L2. of 08.04.2017

[Calculated from date of erxecution

of'BBA)

13. Total sale
consideration

Rs. 1,87,90,320/-

[Page no. 63 of complaint)

74. Amount paid by
the complainants

Rs. L,7L,73,826 /-
(As per statement of accotrnt dated
22.01'2022 at page 130 of rePIY)

15. Occupation
certificate

1r.11..2020

(page 155 of reply)

1,6. Offer of
possession

0L.72.2020

(Page 158 of replyJ

Facts of the complaint:

The complainants along with

site and marketing office of

family members

the respondent.

visited the project

The office bearers
/

Page 3 of34
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Complaint No. l"58 of 2022

of developer represented the brochure, payment plans and

schemes and confirmed that the project will be complete by

December 201,4 and that it will be duly mentioned in buyer's

agreement and that the respondent is obligated to adhere to the

agreement. And after trusting the words of the office bearers and

reputation of the respondent, the complainants issued cheques oI

Rs. 75000 0 f - each, totaling an amount of Rs. 1500000 /- for a total

sale consideration of Rs. 18790320 /-
The payment of Rs. 1500000/- was towards booking of a 3EIHK unit

with study room and servant room, comprising of 2905 sq.ft super

area on 28.09.2012 through an'Application form for allotment

of flatl Dwelling unit in Kalistaa' and the same was acknowledged

by a receiving copy issued by the respondent dated 1,5.10.2012.

The respondent provisionally allotted unit no. - 082 in towcr

Kalistaa with super area of 2905 sqft to the complainants

by issuing a preprinted arbitrary, unilateral allotment letter on

18.10.20 t2 in its upcoming ' Spaze Privy AT4' project for salc

consideration of Rs. t,87,90,3'20 l'
A pre-printed, arbitrary, unilateral buyer's ?gre e Inont was

executed on 08.10.201,3 for unit no. - 082 in KALISTA tower located

on Bth floor admeasuring super area of 2905 sq ft by the respondent

and the complainant. With specifications mentioned in it along with

payment plan, and the project/ unit was expected to be clclrvcrctl

in 36 months i.e. by 08.10.2016.

The complainants paid as and 'uvhen the respondent raised the

demands for installments for the booked unit/ flat, And variolts

payments were made as shown in table from 28.09.2012 lo

06.03.201.7 .

V

Page 4 of 34
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Date Bank / Cheque
No.

Amoun
t

Description

28.09.20
t2

Cheque No -

681342
750000 0n Application for Booking

28.09.20

!?
27 .11,.'20

t2

Cheque No -

333 280
750000 0n Application for Booking

B*it--D.rinO *itt in 60 daysCheque No
681348

980076

27.1.2.20
1.2

336818 980076 Basic - Demand within 60 daYs

01.03.20
13

4130L6 864884 Basic - within 150 Days from
Registration _

Basic - within 150 DaYs from

Bigptrytlqn
On Casting of Basement Slab

20

zo

01.03
13_
22.03
13

68t361 B64BB4

681.364 7.+7551

23.03.20
13

413022 747557 0n Casting of Basement Slab

02.07.20
13

652672 652555 0n Casting of Ground F-loor
qq-b-
On Casting of Ground Flrlor

llab - --On Casting of 2nd F'loor Slab

02.07.20
13

681370 652555

28.t0.20
13

077705', 500000

28.L0.20
13

000001' 500000 0n Casting of 2nd Floor Slab

23.12.2{J
13

0777tL' 252s56 0n Casting of Znd Floor Slab

0n Casting of 2nd l;l,ror Slab

O" C*t,r,g oTgth Floor SIab

0n Casting of 8th Floor Slab

23.1,2.20
13

000012' 252556

24.04.20
L4

077713'. 5,00000

09.05.20
t4

72t145 300000

09.05.20
L4

718356 200000 0n Casting of 8th Floor Slab

17.07.20
t4

000044' 152560 0n Casting of Bth Floor Slab

t7.07.20
1.4

0777L4' 152560 0n Casting of Bth Floor Slab

01.10.20
t4

077702' 804500 14th Floor Slab, Car Parking,
Corner PLC

01.10.20
1,4 _
09.01.20
15

000054'

0777n',

804500

sT6erz

14th Floor Slab, Car Parking,

Qqlsrlli.c
Brickwork, Car Parklng, Corne

PLC

Page 5 of 34
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09.01.20
15

000049' 585982 Brickwork, Car Parking, Corner
PLC

L9.03.20
15

000082' 65 1055 0n Casting of 2Oth Slab

L9.03.20
15

077734', 65 1055 0n Casting of 2Oth SIab

30.03.20
t6

077733', 658095 0n Commencement ol
Electrical & Plumbine

30.03.20
L6

000014' 658094 0n Commencement of
Electrical & Plumbine

06.03.20
L7

Cheque Payment 48370 VAT

06.03.20
L7

Cheque Payment VAT

08.05.20
t7

Cheque Payment v AT2

08.05.20
17

Cheque Payment 47583 T2

29.06.20
17

'000033' 300000 VAT2&OnExternal
Electrification

29.06.20
t7

'078473', 480293 On External Electrifi cation

TotalAmount 171,738
26

e comp ainants have honored al the demands raised by thTh

respondent till 06.03.20L7, and paid approx. Rs. 1,71,73,826/-

including taxes to the respondent towards the purchased unit

no - 082 of KALISTA Tower in its project 'Spaze Prirry A'f 4'

against the sale consideration of Rs. L,87,g0,320/- flnclusive of

EDC/IDC, Club, Car Parking, PLC and other charges) i.e. however

there were lot of payment heads vvhich were unclear as thc various

demand amounts were increased without any knowledg,: of the

complainants, the 'basic price' was increased from Rs. 1 67',792801-

to Rs. 1,8442768/-, club mernbership was increased from Rs.

200000 /- to Rs. 224720 /-, car parking (covered) was increased

from Rs. 350000/- to Rs. 3629'78/-, corner PLC was also increased

from lts.435750/- to Rs. 47891;0/-. The overall amount paid by rhc

complainants as per the buyer's agreement is more than 91o/o of the

Page 6 of 34

t/
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initial agreed total sale consideration of amount Rs. 187903201-

however until last payment in f une 20t7 the project was not evett

50o/o comPlete.

The complainants tried to get clarity on the increased super

area, unjustified charges of electrification, and miscellaneous

charges by personal visits ancl also over phone calls, how'ever, all

his efforts were in vein as the respondent didn't give ally

convincing reply or answer to the relevant queries artd

concerns of the complainant, Even the senior officialT' CRM of

the respondent's office said that the builder has all justification

for changes and that the charges are valid and legal, and offercd

a suspicious discount of 5% on the total outstanding, and denied

any delay in offer of possession and any type of adjustmenls against

the dues.

The demands raised by the respondent were not aligned with

construction stage, and the project got delayed due to respondcnt's

inefficient team or lack of interest, moreover the respondent

illegally charged interest @180/o and @ 120/o from the con:iplainatits

on payments which were demanded well ahead of time or not in

align with construction in the tower/project'

. The respondent has failed to give possession as committed in

buyer's agreement, and dicln't oblige his promises and

commitments. The respondent has no clarity on increased supcr'

area. The complainants also realize that the additional demands as

mentioned in letter of offer of possession are illegal and unjustif.ictl

unless there is clarity on increased area as per RERA rules, and thc

respondent is additionally' seeking profit margins even on

electrification, water and sewer connection'

Complaint No. 158 of 2022

PageT of34

v
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The increase in super area from 2905 sqft to 3193 sqft,

overcharging for electrification, water, Sewer and other amenittcs

are unjustified and concurrently increasing the cost of unit/

apartment for complainant. If respondent would have handed over

the possession on time, the complainants would not have to incur

the additional GST charges. These additional excess charges being

unjustified are mere a way of self-enrichment of the respondent'

Relief sought bY the comPlainant:

The complainants have sought the following relief(s):

i. Direct the respondent to handover the physical possessirln of

flat and to pay interest at the prescribed rate from thc dtrc

date of possession until the physical possession of the flat as

per section 1B of Real Flstate [Regulation and Development)

Act,2016.

ii. Direct the respondent to charge as per the standard rates

prescribed by Haryana Govt, and competent authorities on

electrification, water, sewer and other mandatory f'rcilities'

Reply by the resPondent

The so called cause of action as claimed by the complainatnts arosc

prior to the enforcement of the Act. The complaint is liable to be

dismissed on this ground alone.

The apartment bearing no 82, located on the Bth floor in tower

Kalistaa of the project, tentatively admeasuring 2905 sq' ft' of super

area approx. was provisionally allotted in favour of the

Complainants , vide allotment letter dated 1.8.1,2.2011l' Buyer's

agreement was executed between the complainants and the

respondent on Bth October 201.1.

Complaint No. 158 of 2022

Page B of 34
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The contractual relationship between the complainants and the

respondent is governed by the terms and conditions of the buyer's

agreement dated 08.10.2013 which has been voluntarily and

consciously executed by the complainants after the complainants

fully understood and accepted the terms and conditions thereol.

Hence, the buyer's agreement dated 08.10'2013 is binding upon the

complainants with full force and effect. Once a contract is executed

between the parties, the rights and obligations of the parties arc

determined entirely by the covenants incorporated in the contract'

lntract can be permitted to assert any right of any

ms and conditions incorPorated in

the contract.

The complainants have completely misinterprctcd anri

misconstrued the terms and conditions of the buycr's agrcctlte'tlt

dated 08.10.2013. So far as alleged delay in delivery ol'physical

possession of the apartment is concerned, in terms of clause 3[a) of

the buyer's agreement, the time period for delivery of possession

was 42 months excluding a grace period of 6 months fronr the date

of approval of building plans or date of execution of the buyer's

agreement, whichever is later, subject to the allottee[s) having

strictly complied with all terms and conditions of the buycr's

agreement and not being in clefault of any provision o[ the buyc'r's

agreement including remittance of all amounts due and payable by

the allottee(sJ under the agreement as per the schedule of payment

incorporated in the buyer's agreement. It is pertinent t0 mention

that the application for approval of building plans was submitted

on 26.08.201.1 and the approval for the same was granted on

06.06.2012. Since the buyer's agreement dated 08.10.2013 was

Complaint No. 158 of 2022

Page 9 ol 34
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Complaint No. 158 ol Z02Z

executed subsequent to approval of building plans, therefbre, the

time period of 42 months excluding the grace period of 6 months as

stipulated in the contract has to be calculated from 08.10.2013.

As per clause 3 (b) of the buyerr's agreement dated 08.10.2013, in

case any delay occurred on account of delay in sanction of the

building/zoning plans by the concerned statutory authority or due

to any reason beyond the contrrcl of the developer, the period taken

by the concerned statutory authority would also be excluded from

the time period stipulated in the contract for delivery of physical

possession and consequently, the period for delivery of physical

possession would be extended accordingly, It was further

expressed therein that the allottees had agreed to not clainr

compensation of any nature whatsoever for the said period

extended in the manner stated above.

For the purpose of promotion, construction and developmerrt of the

project referred to above, a nurnber of sanctions/permissions wcrc

required to be obtained from the concerned statutory authoritics.

That once an application for grant of any permission/sanction or

for that matter building plans/:zoning plans etc. are submitted for

approval in the office of any statutory authority, the developer

ceases to have any control over the same. The grant of

sanction/approval to any such application/plan is the prerogative

of the concerned statutory authority over which the developer

cannot exercise any influence. 'rhe respondent has diligently ancl

sincerely pursued the matter with the concerned statutorv

authorities for obtaining of various permissions/sanctions.

4l

Page 10 of 34
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By contractual covenants incorporated in the buyer's agree

the span of time, which was consumed in obtaining the followi

approvals/sanctions deserves to be excluded from the peri

agreed between the parties for delivery of physical possession:

4 months

l9 months

20 months

Additionally, the said project has been hindered on account

several orders/directions passed by vario

forums/authorities/courts, as has been delineated herein below:

rf

S

Complaint No. 158 of 2022

Nature of
PermissiorV
Approval

Date of
submission of
application for

grant of
Approval/sanct

ion

Date of Sanction
of

permission/grant
of approval

Period of ti
consumcd i

obtaining
pcrmission/i

not received till

Zoning Plans
submitted with
DGTCP

5 month

9 months

I nronth

I month

Building Plans
submitted with '

D'fCP
08.07.2013 1 6.08.201 3

22.05.2012

24.0r.201
Approval
granted by
Assistant
Divisional Fire
Officer acting
on behalfof'

18.03.2016 01.07 .20t6

Clearance
Deputy
(lonservalor of
Iiorest
Aravali NOC
from DC

1 5.05.20 l3

20.06.201305.09.2()l I

Page 11 of34

2t.

Sno.

I
Environment
Clearance

30.0s.2012

2 27 -04-2011 03.10.201I

J 26.08.2011

4 PWD Clearar :e

5

Approval fror
Deptt. of Min
& Geolosv

)S 17.04.2012

6 NOC from A, .I 01.02.2017 I

7

8 05.09.2rC11

9

-tl
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Sr.

No
Date of
Order

Directions Period of
Restricti
or/
Prohibiti
on

Day
S

Aflb
cted

Comments

l. 13.09.20
t2

The Hon'ble High Court of
Punjab &Haryana in CWP
No.20032 of 2008 titled as
Sunil Singh V/s MoEF &
Others vide orders dated
16.07.2012 directed that
No building plans fbr
construction shall be
sanctioned unless the
applicant assures the
authority that carrlring out
the construction under-
ground water will not be
used and also show all the
sources from where the

13.09.20
12 to
12.10.20
t2

60 Due to ban

usage

underground
watcr.

on

of

thc
construction
actir itr \\il\
brought to i-r

standsti l l as

there werc n()

arrangements hr
the Statc
Government lo
fullflll thc
demand of watcr
to be used in
construction
activity. Therc
was and is only I

Govt. Sewagc
'l-reatment Plant
at Chandrr
Iltrdhe rir u hiclr
\\ as iriadcq uatc
to rle'et thc
requirernents of
the developers.
The aforesaid
ban atl'ectcd thc
supply o1' ra\{
materials as

most of the
contraclors/
buildinEr
material
suppliers uscel

diesel vehiclcs
nlore llran I tt

\ cars old. I hc

oldcr haJ

abruptll stoppcd
movement ot'
diesel v'ehiclcs
more than l0
ycars old which

2. 7th

April
2015

of

roads of NCR, Delhi. It
had further been directed
by virtue of the aforesaid
order that all the
registration authorities in
the State of Haryana, UP
and NCT Delhi would not
register any diesel vehicles
more than l0 years old and
would also file the list of
vehicles before the tribunal
and provide the same to the

7rn

April
2015
6rh

May
2015

of

to
of

30
days

Page 12 of 34

v

had
diesel
light)
old

Green Tribunal

than 10 ,years
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police and other concemed
authorities.

arc conln()n l\
usccl rrr

constructir,lrt
activity. l'hc
order had

completely
hanrpered
constructiorr
activity.

J. I
July
2017

gtn of National Green Tribunal in
O.A. no. 47912016 had
directed that no stone
crushers be permitted to
operate unless they obtain
consent fiom the State
Pollution Control Board.
no objection from the
concemed authorities and
have the Environmental

Till date
the order
is in
force and
no

relaxatio
n has
been
given to
this
etlect,

30
Day
S

The directions of 
I

NCT was a big 
l

blow to the real

estate sector as

the constructi0n
activit)' ma.jorll
requires gravcl 

'

proclucccl liotl
the stonc
crushers. I'hc
reduced suppll
o1'graveldirectll
aftectecl thc
supply & pricc ,

ol' ready nrir,
concrete 

I

required for
construction
activitv.

4.

Novemb
er 2016

ofgtn National Green Tribunal
had directed all brick kilns
operating in NCR, Delhi
would be prohibited fiom
working for a period of one
week from the date of
passing of the order. It had
also been directed that no
construction activity would
be permitted for a period of
one week from the date of
order.

8th of
Novemb
er 2016
tO l5tl' ot'
Novemb
er 2016

1

days
The bar imposed
by' National
Green 'fribunal

\\i.ls ahsoltrtc'l'hc ordcr hacl

conrpletcll
stoppecl

construction
actir ity.

5.

Novemb
er 2077

of7n Environment Pollution
(Prevention and Control)
Authority had directed to
closure of all brick kilns,
stone crushers, hot mix
plants etc. with effect from
7th of November 2017 till
further notice

Till date
the order
of
closure
of brick
kilns and
hot mix
plants
has not

90
days

The bar for
closure of stone

crushers simply
put an end tcl

construction
activitl as in thc
ahsc'ncg o f'

ct'ushcd stottcs

anrl hrickr

Page 13 of34
t/
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carrying on of
construction
were simply not

feasible. Thc
respondent
eventually ended

up locating
altcrnativcs r,l ith

thc intcnt ot'

expeditiously
concluding
ctlnstruction
activity' but ti

preoious period
o1' 90 days was

consumed in

doing so. The

said period
ought to bc

excluded, while
courputing thc

alleged delal
attlihutcd to thc

respondent by

thc contplairtartt
lt is pertinent to
mention that the

albresaid bar

stands in l'orcc

re garding brick
kilns till date as

is evident from
orders dated 2l't
of Decembcr
2019 and 30'h of
Januarv 2020.
On account of
passing of
rlbresaid orclct'.

n() constructitltt
activity' could
have been

legally carricd
on by thc

respondent.
Accordingly.
construction
activity had been

com

Page 14 of 34

been
vacated.

6. g,h of
Novemb
er 2017
and lTth
of
Novemb
er 2017

National Green l'ribunal
had passed the said order
dated 9th of November
2017 comPletelY
prohibiting the carrYing on

of construction bY any

person, private or
government authoritY in
the entire NCR till the next
date of hearing (l7th of
November 2017). BY virtue
of the said order, National
Green Tribunal had onlY

,-
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l

permitted the completion
of interior
finishing/interior work of
projects. The order dated
gth of November 2017

prohibiting construction

activity was vacated vide

order dated lTth of
November 2017.

stoppcd clurtttg

this period.

7. 2gttt of
October
201 8

Haryana State Pollution
Control Board, Panchkula

had passed the order dated

29th of October 2018 in
furtherance of directions of
Environment Pollution
(Prevention and Control)
Authority dated 27n 9f
October 2018. BY virtue of
order dated 29ff of Octoberorder dated
2018 all
activities

material was used) were

directed to remain closed in

Delhi and other NCR

Districts from 1tt to l0th

November :2018'

Irt
Novemb
er 201 8

to 10th

Novemb
er 201 8

1

t0
Day
S

On account ot
passing ot'

atbresaid ordcr.
n0 constructitltl
activity coLtltl

harc bectt

lcgalll carricd
on by tlic
respondent.
Accordingly.
construction
activity had hecn

completely'
stopped during
this period.

8. 24th

July
2019

of

I

National Green Tribunal in
7 t2019 &

of all illegal stone crushers

in Mahendergarh I{ar1'ana

who have not comPlied
with the siting criteria,
ambient air qualitY,

carrying caPacitY and

assessment of health

impact. The 'fribunal

further directed initiation
of action bY way of
prosecution and recovery

of compensation relatable

to the cost of restoration'

30

Day
S

'l'he directions t'tt

the N(i I wcrc

again a setback

Ior stone crushcr
operators $ htr

had linallY
succeeded to

obtain necessar)'

permissions
from the

competent
authority afler
thc ordcr Passcd
by NG1 on .lulY

101 7.

Rcsultantll
ctlcrcir c actitltl

I ri as taken br thc

I authorities

Page 15 oi 34
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against the stotte

crusher
operators which
again uas a hit to
thc real cstalc
scctor as thc
supply ol'grar,cl
reducecl

manifolds ancl

thcrc uas a sharl-r

increase in
prices w hich

consequently
affbcted the pacc

_qf co19lruction.

9. 1 1th of
October
2019

Commissioner, Municipal
Corporation, Gruugmm
had passed order dated I lth
of October 2019 whereby
construction activity had

been prohibited frorn I I th

of October 2019 to.]l't of
December 2019. It w'as

specifically mentioned in
the aforesaid order that
construction activity would
be completely stopPed

during this period.

1lth of
October
2019 to
31't of
Decembe
r 2019

I

8l
days

On account of
passing of
albrcsaid ordct.
no constructiotl
actir itr coLtl.l

havc bcctt

Icgall,r eat't'ie.i

on b1' thc
respondent.
Accordingly'.
c<tnstnrction
activit\ had bccn

completely
stopped during
this period.

Total 347
days

As per clause 3(b) tiiil that in case of any default/dclay bv thc

allottees in payment as per sc:hedule of payment incorporatcd irr

the buyer's agreement, the date of handing over of possession

would be extended accordingly, solely on the dev'eloper's

discretion till the payment of erll of the outstanding amounts to the

satisfaction of the developr:r. Since the complainants have

repeatedly defaulted in timely remittance of payments as per

schedule of payment, the date of delivery of possession is rrot Iiable

to be determined in the manner alleged by the complainants. the
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total outstanding amount including interest due to be paid by the

complainant to the respondent as on 22.0L.2022 is Rs'S2,99,228f -'

The complainants consciously and maliciously chose to ignore thc

paymentrequestlettersandremindersissuedbyrespondentand

flouted in making timely payments of the instalments which was all

essential, crucial and indispens;able requirement under the buyer's

agreement. Furthermore, when the proposed allottees default rrl

theirpaymentsaSperscheduleagreedupon,thefailurehasal

cascading effect on the opergtions and the cost for the proper

execution of the project increases exponentially and at the same

time inflicts substantial losses to the developer' The complainants

chose to ignore all these aspects and wilfully defaulted in making

timely payments. It is submitted that the respondcnt dcsl-ritt'

defaults of several allottees ea.rnestly fulfilled its obligations under

the buyer's agreement and completed the proiect as expeditiouslv

as possible in the facts and circurnstances of the case'

As per the terms and condi[iorts of the buyer's agreernent, thc

respondcnthaveprovidedfrrrpaymentofCompensationtothc

complainants. The respondent has paid compensation arnounting

to Rs 3,60,340f - to the complainants at the time of' offer of

possession and have also credited GST refund/acljustment

amounting to Rs 72,6251-'

. Respondent had submitted an application for grant of environtllcnt

clearance to the concerned rstatutory authority in thc ycar 2012'

However, for one reason or the other arising out of circttmstances

beyond the power and control of respondent, the aforcsaid

clearance was granted by Ministry of Environment, Forest &

Page 17 of 34

l/



been exercised by the respondent in this regard' No lapsc

whatsoever can be attributed to respondent insofar the delay in

issuance of environment clearance is concerned. The issuance of an

environment clearance referred to above was a precondition for

submission of application for grant of occupation certificate.

26. The respondent left no stone unturned to complete the

construction activity at the project site but unfortunatcly due to tht'

outbreak of COVID-19 pandemic and the various restt'ictiotls

imposed by the governmental authorities, the construction activitl'

and business of the company' was significantly and adversely

impactecl and the functioning of almost all the governmcnt

functionaries were also broughl. to a standstill. Despite all odds, the

respondent was able to resume remaining construction/

development at the project site and obtain necessary appro\,'als and

sanctions for submitting the application for grant of occupation

certificate. Occupation certificate bearing no' 201 00 dated

1.1.11,.2020 has been issued by Directorate of Town and Countrv

Planning, l-laryana, Chandigarh,

The complainants were offerecl pclssession of the unit in question

through letter of offer of possession dated 01.12,2020. After

completion of construction ancl issuance of occupation certificate,

the super area of the unit bookeld by the complainants was found to

be 3193 sq ft and hence the complainants were called upon to makc

payment towards increase in super area in accordance with tlrtr

buyer's agreement dated 08.10.2013. 'l'he complainants wcrc

called upon to remit balance payment including delayed 1:raymt'nt

27.

Page 1B of34
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charges and to complete the necessary formalities/documentation

necessary for handover of the unit in question to them. However,

the complainants intentionally refrained from completing their

duties and obligations as enumerated in the buyer's agreement as

well as under the Act. Remirrders/final opportunity to clear their

outstanding dues were sent to the complainants by the respondent

on 23 .02.2021,, 20 .03 .2021,, 0t7 .0 4.2021., 23 .0 4.20 2 1. and remi nde r

E. )urisdiction of the authoritry:

28. The plea of the respondent r,egarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that

it has territorial as well as sulbject matter jurisdiction to a'djudicate

the present complaint for the reasons given below.

E. I Territorial iurisdictio,n

As per notification no. 1/92,I2917-1TCP dated 14.12.2017 issued

by Town and Country Plannirrg [)epartment, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire (lurugram

District for all purpose with oflices situated in Gurugrerm. In the

present case, the project in question is situated within the planning

area of Gurugram district. Tlherefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E. II Subiect matter iurisdiction
Section 11,(4)(a) of the Act, 2:.01.6 provides that the prorrroter shall

be responsible to the allottele ets per agreement for sale. Section

1,1(4)(a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for oll obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made

Page 19 of34
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thereunder or to the allottees as per the agreementfor sale, or to the
association of allottees, os the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allotiees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:
3a(fl of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

21. So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

compensation which is to be 
lecided by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on the obiections raised by the respondent:

obiection regarding jurisdiction of the complaint lv.r.t the

apartment buyer's agreerflrent executed before coming into
force of the Act.

The respondent submitted that the complaint is neither

maintainable nor tenable and is liable to be outrightly disnrissed as

the flat buyer's agreement was executed between the parties before

the enactment of the Act and the prrovision of the said Act cannot be

applied retrospectively.

The authority is of the view that the provisions of the Act are quasi-

retroactive to some extent in opreration and would apply to the

agreements for sale enterecl into even prior to coming into

operation of the Act where the triansaction is still in the process of

completion. The Act nowhere provides, nor can be so construed,

that all previous agreements n,ould be re-written after conring into

force of the Act. Therefore, the provisions of the Act, rules, and

agreements have to be reard and interpreted harmoniously. /

Complaint No. 15B of 2022
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However, if the Act has provided for dealing with certain specific

provisions/situations in a sprecific/particular manner, then that

situation will be dealt with in accordance with the Act and the rules

after the date of coming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the

agreements made between the buyers and sellers. The said

contention has been upheld in the landmark judgment of

Neelkamal Realtors suburban pvt, Ltd. vs. uol and others. (w.p
2737 of 2077) decided oh a6rt;2,zol1 and which provides as

under: ,'!u;. , r'
"1L9. Ilnder the ptiovisions of section 78, the deray in handing

over the possesslon would be counted from the date
mentioned in the qgreement for sole entered into b1t the
promoter and the allottee prior to its registration under
RERA. Under the ,orovisions of REM, the promoter is
given a facility to r,evise the date of completion of project
and declare the sanne under Section 4. The RERA doe:; not
contemplate rewr[tin1y of contract between the ftat
purchaser and the promoter...

122. we hove already discussed that above stated provisio,ns of
the RERA are not retrospective in nature. They ma:y to
some extent be hav'ing a retroactive or quasi retroactive
effect but then on t,hat ground the validity of the
provisions of RERA cannot be challenged. The parliarnent
is competent enough to legislate law having retrospective
or retroactive effect. A law can be even framed to a,ffect
subsist[ng / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed ir,r the
larger public interest after a thorough study and
discussion made at th'e highest level by the stan,cing
Committee and Se,lect Committee, which submittetl its
detailed reports."

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer pvt.

Ltd. Vs. Ishwer Singh Dahgra, in order dated 17.1.2.2019 the

Haryana Real Estate Appellate Tribunal has observed-

32

Complaint No. 158 of 2022
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"34.

quasi retroactive to some extent in operotion and will be

ci:ase of delay in the offer/detivery of possession as per the

termi and conditions of the agreement for sale the

allottee shalt be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
'provided 

in Rule 15 of the rules and one'sided, unfair and
'unreasonable 

rate of compensation mentioned in the

agreement for sale is liable to be ignored."

which have been abrogated btr4 tself. Further, it is noted that

Thus, keeping in view' our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are

The agreements are SacrosanclliSave and except for the provisions
I , I,I

the builder-buyer agreements have been executed in the manner

that there is no scope left to itre attottee to negotiate any of the

clauses contained therein. Therefbre, the authority is of the view

that the charges payable underr various heads shall be payable as

per the agreed terms and condjitions of the agreement subjerct to the

condition that the same are in accordance with the

plans/permissions approved by lhe respective

departments/competent authorities and are not in contravention

of any other Act, rules,and'reguf atiohs madb thereunder and are not

unreasonable or €xorbitadt in nature. Hence, in the light of the

jurisdiction stands rej ected.

Obiections regarding Force Maieure

4. The respondent-promoter has raised the contention that the

construction of the proiect has been delayed due to force majeure

circumstances such as orders passed by the Hon'ble SC to stop

construction, notification of the Municipal corporations Gurugram,

Covid 19, etc. The plea of the respondent regarding various orders

Page22 of34
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of the sc, etc., and all the pleas advanced in this regard are devoid

region were for a very short period of time, and such exigencies

should have been accounted for at the very inception itself and

thus, cannot be said to impact the respondent-builder leading to

such a delay in the completion. Furthermore, the due date of

possession was OB

of merit. The orders passed by SC banning construction in the NCR

O That the APARTMENT ALLOTTEE(S)
authorizes the DEVEL)PER on his/her its
behall to carry out such additions, alterations,
deletions and modifications in the building
plans of the Tower, Floor plans, Apartment
Plans etc, including the number of

G.

35.

.04.201,7, and therefore the respondent cannot take benefit of the

delay due to covlD-19. Thus, tlhe promoter respondent cannot be

given any leniency on the basis rcf aforesaid reasons and it is a well-

settled principle that a person cannot take benefit of his own

wrong.
"..

Prayer o f the .o m#,lllnants r,gEardi,ng i u stificatio n fo r in creas e
:. -

in area from zgq5iSg Ft to 3fl.93,SdlFtJ," : :i' ,

The complainant*dtena thlt there has been,an increase in the
:

super area of the unlt of-fered and ttrit -it is unjustified. The
., 

5,:, ,.i

complainant argues that,ghe-o$$jnal.u,rili! admeasure d zgo5 sq. ft.

and later on at tS1 time of offi of possession, the unit area wasY; . *""

increased to 3193qi%.fr*jon tpeibthi'ai hdn$ rhE.respondenr states

that the said inc-relse is justifi,.e'd'=as peq thu,agreement dated

08.10.2013. on pri?usat orthe reCord put before the Aurhoriry, it is

of the view that the said increase is within the limits stated in clause

1(e) of the agreement dated 08.10.201-3 and that the increase is less

than L00/o. The said clause is reproduced below:
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(i0

Apartments/Floors as the DEVEL1pER may
consider necessary or as directed by any
competent aut:hority ond/or Developer,s
Architect at qny time even after the buiiding
plans for the Tower are sanctioned Howevel,
the said clause shall notrestrictthe rights of the
DEVEL7PER under clause 7(1) of this
Agreement to construct additional
floors/additional spaces as sanctioned and
approved by the competent authority. It is
understood by the Apartment Allotteei(s) that
the final Sale price payable shatt be
recalculated upon confirmation by the
DEVEL)PER of t!1gfigal.Super Area of the said
APARTMENT aiitdgitq increase or reduction in
the super Are%af ffe's4la ermruENT shalt be
payable or refui'dpbJA;''yvitnout any interest, at
the some rate pelr$Qydie*.,feet/square meter as
agreed herein ai;oie.In the e:vent of increase in
Super Area, , the" lpARrmENT ALLITTEE(S)
agrees,and upderqqkei to poy for the such
increase immediately on demand by the
DEVEL)PER and conversely 'in cose of
reduttion in the supei ir;;: *i'rC,riooi

|qfioilnt d4e to the,.APAIRTMENT ALL)TTEE6)
s,Ea!!'bA aAjusted by the DEVEL1\ER yrom ih'e
filal listaltment as set forth ii the payment
rla4i.'appehded intAnnexure X..,ln case of such
alterations, the jfo'p, iti_onaie'share of the
Apartmenttrll6sgee(s) in the Common Area and
Facilities a,i?""'L,imited Common Area ond
flcilities shatl stand varied accordingly.
Further, all residuary rights in the proposed
Complex shall continue to remain vested with

,the,_Developqr tilt,such time a5 the some or o
'part thereof is allo'tte,d'o'r otherwise transferred
to any particular pterson/organization or to the
Association of Residents of the Complex.
That in case of ony major alteration/
modification resulting in excess of L0ok change
in the super area of the Apartment in the sole
opinion of the DEVEL1?ER any time prior to
and upon the grant of occupation certificate,
the DEVEL)PER shatt intimate the
APARTMENT ALI,)TTEE(S) in writing the
changes thereof and the resultant change, if
any, in the Sale Price of the AZARTMENT to be
paid by him/her and the A\ARTMENT

Complaint No. 158 of 20ZZ
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ALL0ff EE(S) ogrees to deliver to the
DEVEL?PER in writing his/her consent or
objections to the changes within titleen (15)
days from the date of dispatch by the
DEVELOPER of'such notice failing which the
APARTIT4ENT ALL)TTEE(S) shall be deemed to
have given his her full consent to all such
alterations/modificotions and for payments, if
any, to be paid in consequence thereof If the
written notice of the APARTMENT
ALLOITEEISJ rs received by the DEVEL)?ER
within fifteen (15) days of intimation in writing
by the DEVEL)PER indicating lus her/its non-

Complaint No. 158 of 2022

such alterations/
by the DEVEL)PER

consent
modifica

Findings on relief sough plainant.

,(42) mo.nths,(Cxcluding g grace period
h$,from the dgte of approvat of building

plans or the date ctf signing of this agreement
whichever is later)"

Since the building plans were approved on 06.06 .201,2. Therefore

the due date of possession strall be calculated from the date of

execution of buyer's agreement i.e. 08.10.2013, therefore the due

date of possession comes out to be 08.04 .201,2 .

In the instant case, there has been a delay in obtaining the

occupation certificate by the respondent, the said OC was obtained

Page 25 of 34
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complainant along with the {p-r.tiS6- bdS,rJate of interest on
delay in handing over poss,.-. iffi,of tlfcapartment on the
amount paid by the complaipant froh the due date of
p ossessio n till the,rilGtual Ldate'of po ssessitin. .

In the instant casq, the,lbuyeris agreement was executed between

the complainants dn-$:,: .fgspondent on Og.tO.201,3, and as per

clause 3(a), the possession *,ui,.to ue nanaed over within 42

months. The said clause ig rep.roduced b-elow:

"3(a) The developer proposes to handover the
possesston of the apititment wiihin a period of
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only on L1.11,.2020. Thereaften the respondent issued an offer for

possession on 01.12.2020 as a certain amount was yet to be paid by

the complainant. After this, the complainant filed a complaint with

this Authority on 09.02.2022.

38. As the occupation certificate has been obtained by the respondent,

the offer of possession can be made by the respondent. As per

section 19(10) of the Act, the complainant/allottee is duty-bound

to take possession within two months of the occupancy certificate

39. On the issue of additional denidifidsi the respondent had issued an

offer of possession date d0L.t2^.2020 which was accompanied by an

additional demand of Rs. Si,gii,,,giO6/- which included a dernand for
# n:1' {" EffiiP;*:li:lw '}:.. *,1$8 

'::.

GST, Lab o ur cess,-ilrdiicellan eo uBrchi*rges, *nffi*"& oth er d eman d o f
$ .' T ,#" ;. i,

4 j I : l

Regarding the auffimaef eSf,,ttril Authoritf3"#" its view clear in

r r*laa,-M.Ef tFnC tii-" wriBt{;n it was held that

"For the iroiectsii,ere the dite daid of possession

was prior to 01,0t 017 (dat9 ofuoming into force
of GST), the respo,ident/priimotey is not entitled
to chfirge anlelmou4t pvyiiffGST from the

complffiHi-ht(ilisnffii$efsrffit-{E{kbfl iry,of that
charffi hffi'nbtHeffimd atre u*pTb tfre dud'date o1

pososim gs pefXhe haild'Ur btiyei\ dgreemen*.
For the proie7ts vahere the-due dote of possession

was/is after 01.07.2017 i.e., the date of coming

into force of GST, the builder is entitled to charge

GST, but it is obligated to pass the statutory
benefits of that input tax credit to the allottee(s)
within a reasonable Period."

ln view of the aforesaid finding of the Authority, the demand of GST

is invalid as the due date of possession was 08.04.2017 which was

before the coming into force of the GST. Hence, the respondent shall

not charge any GST from the complainant.

401
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41. On the issue of the demand for labor cess, the labor cess is levied

@7o/o on the cost of construction incurred by an employer as per the

provisions of sections 3(1) and 3(3) of the Building and Other

Construction Workers Welfare Cess Act,7996 read with Notification

No. S.O 2899 dated 26.9.L996. It is levied and collected on the cost of

construction incurred by employers including contractors under

specific conditions. Moreover, this issue has already been dealt with

by the authority in complrinr.l?,?,_{{ 
9*no. 

962 of 2Ot9 titled Mr.

Sumit Kumar Gupta ,na & ;$-prut Properties Private

Limited where it was held ,nftffiffibor cess is to be paid by the

respondent, no labor ...$ffiyffidi;-hhaEgiiF,,rh,y the respondent. The

authority is of the view that the ,llott.. is neither an employ'er nor a

contractor and labour cess is not a tax but a fee. Thus, the demand of

labor cess raised upon the comlrlainant is completely arbitrary and

the complainant cannot be made liable to pay any labor cess to the

respondent and it is the respondent builder who is; solely

responsible for the disbursernent of said amount. Hence, the

respondent cannot charge the said amount.

In the issue of demand for miscellaneous charges, the same has been

charged arbitrarily and has no rationale, No justification has been

provided for the same either in the offer of possession or in the

agreement to sell. Therefore, the respondent cannot charge the said

amount.

In the issue of demand for IFMS and prepaid electricity mr:ter, the

demand for IFMS is justified ars per the agreement to sell dated

08.10.2013. Clause a(c) of the said agreement is reproduced below

for ready reference:

42

43
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"4(c) The APARTIIENT ALL}TTE(S) ogrees and

undertakes to pay to the DEVEL)PER an lnterest
Free lfiaintenance Security Deposit (lFlls) @ Rs.

100/- (Rupees )ne Hundred only) per sq. fi" ofthe
Super Area of the APARTIvIENT.In case of failure
of the APARTMENT ALL}TTEE(S) to pav the
maintenance bill, other charges on or before the

due date, the APARTMENT ALL)TTE(S) in

addition to permitting the DEVELOPER/

nominated Maintenance Agency to deny him her
them the maintenance services, also authorizes
the DEVEL1PER to deny use of common areas
ond amenities to the DEVELOPER and to adiust
unpaid amount agaipsi,pgi4tenance bills out of
the said IFMS. zfre;SCqilS,#'/ilFMS shatl otso be

utilized for replgisffiffffifurbishing, maior
repairs of plants,4dffiffi etc. installed in the

said ComplepoitoryqrdI ||frayqent of expenses

necessita$ed, bJ, Qg1/: :=u.{F reryn wo ccu rren ce

i n v o lv ip g ffi 4tilt t w ! in. i' il aa o ii tfuth e C o m p I e x'

tt ow ei d" oS, fo rryg1f4pd"g-f' th e' 1 A s$o ci a ti o n of
Resr'dein,ui'i'the bqlgnce lFtts avdildple in this
n r r$ uh i,ffi . r a di u s tm e pt o{,u n p a i d ?nftfn tg n a n c e

d u $ oJ;tfie Ap a rtmei nt'Al I ofue e ( q)' if A n& ih a I I b e

r e ni;tffi d'-po tlie ASso clg ti ql @ irh Ou{" i riter e st)

* h &^ the ry a i 4ge n ii n c d\d ih e C o m pl ett ;i s h a n d e d

over'tO'otheAsseciation;!' i , "' -":' "

In view of the above'Selrtitings-:Hg#.*tfle*+d demand of IFMS is
\:,*,;T" , ..'qB#- ,"

yalid, hence the responaEtrtii$ i_1stlfiSd-irf charging the said amount.

The demand for pre-paid 
"electpeiff."meters.is 

juslified as per clause
#d.*& .q ,i ,' **F '

5(vi) of the agre"dmEnf datdd&OmfO.Zbtg.c the said clause is

reproduced berow# 
i,._: 7 

*f 
,_Jitr.L:;fu1" 

""'S(vil ih;" apartrfrnt-Zllottee(s) dgre,e to pay

electricity, water, and sewerage connection

connection charges and further undertakes to
pay additionally to the developer the actual cost

of electricity and water consumption charges

and/or any other charges which may be payable

in resPect of the said aPartment."

In view of the above-mentioned clause, the said demand for pre-paid

meter charges is justified and the respondent can charge the same.

Complaint No. 158 of 2022
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44. Therefore, the illegal demands raised in the 
"tt . ,t o"r*r*n shall

not be payable by the complainant, but the offer of possession

remains valid. In the context of the aforesaid facts, there has been a

considerable delay on the part of the respondent in fulfilling its
obligations under the spac. [qryzer's agreement. As per ther clause

3(a), the due date of possession comes out to be o}.o4.zo1,7

calculated from the date of execution of buyer's agreement). Hence,

ffiHARERA
ffiGURUGRAM

rs per Sec 1B of the Act of 20l6,,the allottee is entitled to interest on

he capital invested by him. ,,:, , i,

, ,;,

n the instant case, the compla$"a4[ wishes to continue r,r,ith the45.

46.

roject and is seeking DPi as trjrovided under the proviso to sec

B[1J of the Act. Sec l8(i) prb'viio]ie"as as under:
- _ ..u!: ,. \, i. : ... '; i):: t. I

" s 9 -ct! 
o n 7,,! i ti; Re tu r n oj a/ mi, ii t a n d c o mp e n s a t i o n

18(1). If the-promoter fails to complete or is unable to give
possession af an apar,tmytt;.plot, or buildmg, --

D5I S frE

not intend to
he shall be paid, by the

till the

an ul,

vJ vvlvJ,

handing over of the possession, at such rate as may

missibility of delay possession charges at prescribed rate of
Proviso to sejtionjB*gr;v,ides 

l]ra,l 
where an allottee does

ot intend to wit[dr,aw fronl the ,projeGt, he shall be paid, by the

romoter, interest for'''every'mbatn or delay, till the handing over of
ossession, at such rate as may be prescribed and it has been

rescribed under rule 15 of the rules. Rule 15 has been reproduced

Rule 75. Prescribed rate of interest- [proviso to
section 72, section 18 and sub-section (4) and
subsection (7) of section 791

(l)For the purpose of proviso to section 72;
section 78; and sub-sections (4) and (Z) of section
79, the "interest at the rate prescribed" shalt be the
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State Bank of Indi,a's highest marginal cost of
lending rate +20/0.:

Provided that in case the State Bank of India
marginal cost of lenrling rate (MCLR) is not in use,

it shall be replaceot by such benchmark lending
rates which the State Bank of India may fix from
time to time for lending to the general public.

47. The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rrules, has determined the prescribed

rate of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure unifb'fiilpractice in all the cases,

,.iilt,r'

49

Consequently, as per the wetlsite of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate [in short, MCLR)

as of the date i.e.,22.L7.2023 i:;8.75o/o. Accordingly, the prescribed

rate of interest will be the marginal cost of lending rate +20/o t.e.,

tO.75o/o.

The definition of the term 'intrere,st' as defined under section Z(za)
of the Act provides that the rate of interest chargeable lrom the

allottee by the promoter, in case of default, shall be equal to the rate

of interest which the promote;r shall be liable to pay the allottee, in
case of default. The relevant section is reproduced below:

"(za) "interest" meens the' rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-

(i) The rate of interest chargeable from the allottee by the
promoter, in case of atefault, shall be equal to the rate of
interest that the prctmoter shall be liable to pay the
allottee, in case of defrault;

(ii) the interest payable by the. promoter to the allottee shall
be from the date the ,oromoter received the amount or
any part thereof till the dttte the amount or part thereof
and interest thereon is refunded, and the interesl,
payable by the allottee to the promoter shall be from thet

date the allottee defaults in payment to the promoter til,l
the date it is paid;"
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s0. Therefore, interest on the delay payments from the complainants

shall be charged at the prescribed rate i.e., LO.7\o/o by the

respondent/ promoter which is the same as is being granted to it in

case of delayed possession charges.

On consideration of the circumstances, the documents,

submissions made by the parties, and based on the findings of the

authority regarding contravention as per provisions of rule 28(2),

the Authority is satisfied that**9;Ief]londent is in contravention of
_ ), ,. i?"':;}i]. -i_i, ^.rhe provisions of the Act. Bffiffi._ use 3(a) of the agreement

'"'Tfffiffi .20:13,the possession of theexecuted between the Partie$i{6-

subject unit was to be,4dQli[.$6fr,#ifo ip 4.#*r.nths from the date of
- '- - 

" 
-:- J *:: '+t ''rl-+J"tlr*. e Jlt

the approval or pur$atprg' pleqb.-oi,the*Oilg ,rot signing of this
Y !4$ -! -

agreement whichpffir*ils lateit,Thets[0f3, thq a]e, date for handing

over possessior rktiq,g 01,poilfu0.c*i.4i,.3gtf, #i9 the failure of the

respondent/promo[er 1o fu fin iti oblig$tiohs-'hnd resp onsib ilities

as per the agreentent.to-h*d .bu-*l 
th9'in.gtsession within the

stipulated period. rne e,ffi jltv iS Sl*qffpdiidered view that there

re ryrrf,of 
,,... ," ffSt"$a;"1tg 

otr:f possession of the

allotted unit to thd,totnpliigrantiaspbr th{termg and conditions of

the buyer's agresrn-errt dfl.$ 0F 
1"0, ??X;lTxecuted 

between the

partieS. "'-'*r' +" '"! ii 'i' '" ' iit 'r4""= i 'lr ';'

. Accordingly, it is the failure of the promoter to fulfill its obligations

and responsibilities as per the agreement dated 08.10.2013 to hand

over the possession within the stipulated period. Accordingly, the

non-compliance of the mandate contained in section 11(4) (a) read

with proviso to section 18(1) of the Act on the part of the

respondent is established. As such, the allottees shall be paid, by the

s1.

Page 31 of 34

l/



HARERA
GUrlUGRAM

Complaint No. 158 of 2022

promoter, interest for every month of a delay from the due date of

possession i.e. 08.04.2017 till the offer of possession i.e. 0t.L2.2020

plus two months, as per section 18(1) of the Act of 2016 read with

rule 15 of the Rules.

U.!1 nirect the respondent to charge as per the standard rates

prescribed by Haryana Govt, and competent authorities on

electrification, water, sewer and other mandatory facilities.
*...{ff,11 _,

53[Thecomplainantcontend@i.ffiectrification,sewage,and
water charges raised by the :"ffiffi1are unjustified and must be

in accordance with the Stapd4iq ,*it.t. 
''9n*p.tusal of the record

.d' u*' ' q'* *' r'- ' t* ' i

b r o u ght b e fo re tfr i #\utir n.i Wr,,qI*.iIS ew;o1ltri s Auth o rity' s o r d e r
on ':ff" , "r1s q i i

in "cR/4 031/}OLp.$rr,g othersji:,in the case-qitl.gd "Varun Gupta Vs
"P d'

Emmar Mgf Ltd"{*$drein it-Was,=held t[at glgcdification charges

cannot be raised bui electric, sewage, etg. clarges can be raised as

per the actual charges ihciirred by the b-uilder. The relevant para
*b- E i h, ' ._,

of the order is produc'edflrereiindef- -, n *
,, 
xi i i. E I e ctr ifi c a ti o n ch riige s : f h'e',,prOm o ter c a n n o t ch a r g e

electrification charggs from the..allottees while issuing

offer of po.sselisio-n tetter of a utnit'bven though_there is any.,

I r o v i s i o n n ffi 
,e 

6a i m r r..!,*, 
?, !: 

r,, * 
: "t :: 

th te c o n tr a r!' "

"xiv. Electric, water aind s'ewenage coinection charges: The

promoter woitd bi*en'tiiled to recoier the actual charges'paid to the concerned departments' from the

complainant/allottee on pro-rata basis on account of
electricity connection, Sewerage connection and water

connection, etc, i.e., depending upon the area of the flat
allotted to the complainant vrs-d'vis the area of all the flats
in this particular proiect. The complainant would also be

entitled to proof of such payments to the concerned

departments along with a computation proportionate to

the allotted unit, before making poyments under the

aforesaid heads."
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Therefore, the respondent can only charge electric, water, and

sewage connection charges, and the complainants are entitled to
get proofofthe actual charges incurred by the respondent.

I. Directions issued by the Authority:
54. Hence, the Authority hereby passes this order and issues the

following directions under section 3T of the Act to ensure
compliance of obligations cast upon the promoter as per the
functions entrusted to the Autlority under section 34(q of the Act
of 201.6: .",.

i. The respondent is directea to pay interest to the complainant

against the paid-up amount at the prescribed rate of ro.z5o/o

p.a. for every month of, a delay from the due rlate of
possession i.e. }B.o4.zoll7 till the offer of possession i.e.

01.12.2020 plus two monrths, as per section 1B(1) of the Act

ii.

iii.

of 2016 read with rule 15 of the RuL:s.

The complainant is directed to pay outstanding dues, if any,

after adjustment of interest for the delayed period.

The arrears ofsuch intererst accrued from 08.04.2017 till the

date of order by the Authority shall be paid by the promoter

to the allottees within a period of 90 days from the date of
this order and interest for evr:ry month of delay shall be paid

by the promoter to the allottee before 1Oth of the subsequent

month as per rule 16[2J otthe rules;

iv. The rate of interest chargeable from the allottee by the
promoter, in case of default, shall be charged at the

prescribed rate i.e. 1,0.71i0/o by the respondent/promoter

which is the same rate of interest which the promoter shall
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be liable to pay the allottee, in case of default i.e. the delayed

possession charges as per section Z(za) of the Act.

v. The respondent shall not charge anything from the

complainant which is no,t part of the buyer's agreement.

vi. The respondent shall provide the proofs of the actual amount

incurred by it in prorriding electric, sewage, and water

connection charges.

Complaint stands disposed of.

File be consigned to the

Haryana ', Gurugram

As
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