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Complaint No. 4166 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 4\66 of 2O2
Date of Filing Complaint: ro.o6.2022
Order Reserve On: 08.08.2023
Order Pronounced On: 17.11.2023

til

Girish Chandra fain
R/O: AE-7, Shalimar Bagh, New Delhi-110068

M/s Shree Vardhmamn Infraheights Pvt. Ltd.

Regd. office: 302, 3d Floor, Indraprakash
Building, 21, Barakhambha Road, New Delhi

Complainant

Respondent

CORAM:

Shri Sanjeev Kumar Arora Member
APPEARANCE:

Sh. Hemant Phogat (Advocate) Complainant

Sh. Gaurav Rawat (Advocate) Respondent

The present complaint has been filed by the complainants/allottees

under Section 31 of the Real Estate (Regulation and Development) Act,

2016 (in short, the Act) read with rule 28 of the Flaryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rulesl for

violation of section 11( J (a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the rules

and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Unit and proiect related details

Versus

ORDER

A.
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The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession and delay period, ifann have been detailed in the following

tabular form:

-

S. N. Particulars Details

1. Name and location of
the project

"Shree Vardhman Victoria" at village
Badshahpur, sector 70, Gurgaon,
Haryana

2. Nature ofthe project Group Housing Colony

3. Proiect area 10.9687 acres

4. DTCP license no. 103 of 2010 dared 30.11.2010 valid
upto 29.17.2020

Name of licensee Santur Infrastructures Pvt. Ltd.

6. RERA Registered/ not
registered

Registered

Vide no. 70 of 2077 dated 18.08.2017
valid upto 31.12.202 0

7. Unit no. 704, Tower H

[page no. 23 of comprlaint)

8. Unit area admeasuring
(super areal

1950 sq. ft.

(page no.23 of complaint)

9. Allotntent letter 25.12.20L2

(page no. 19 of complaint)

10. Date of flat buyer
agreement

1,4.05.20L3

(page no. 26 of complaintJ

26.1,0.201611. Change of right in
ownership
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From original allottee i.e., Siddharth
Jain to present complainant Mr Girish
Chandra 

.f ain (subsequent allottee)

(page no. 17 of complaint)

Construction linked payment plan

(page no. 39 of complaint)

12. Payment Plan

13. Date of commencement
of construction

25.L1.2014

(As stated by respondent on page B of
reply)

14. Possession clause 14 {a) The construction of the flat is tikely
to be completed within a period of 40
months of commencement ol
construction of the pqrticulqr
tower/block in which the subject llqt is
located with a grace period of 6 months
on receipt oI soncLrcn ol the hu cltng
plans/revised plans ard all other approvals
subject to force ma,ieure includiru ony
restrains/ restriction s fro m q ny a u tho r i Lie s,

non-avaibili,r of building mqteriaIs or
dispute with construction
agency/workforce ond circumstances
beyond the control of.ompany ond suhjecL

to timely poymenLs by the buyer in the suil
complex. .

15. Due date of possession 25.0g.2018

(calculated from the datc of
commencement of construction
including grace period of 6 months)

16. Basic Sale Consideration 1,01,08,800/-

[page no. 24 of complaint)

Rs. 128^5050V- 
-

1,7 . Total sale consideration
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(page no. 41 of reply)

18. Amount paid by the
complainants

Rs. 1,17 ,45,626 /-
(page no. 41 of replyJ

Rs. r,L7 ,46,760 /-
(page no. 13 of complaint)

L9. Occupation certificate t3.07.2022

(page no. 122 of reply)

20. Offer of possession 18.0A.2022

(page no. 125 ofreplyJ

B. Facts ofthe complaint:

3. That, after going through advertisement published by respondent in thc
newspapers and as per the brochure /prospectus provided by

respondent, the son of the complainant Mr. Siddharth lain had applied

for the allotment of a unit/flat bearing no. 7O4, tower - H, super arca

1950 Sq. Ft., in the upcoming project named, Shree Vardhman Victoria,

sector-70, Gurugram, for basic sale consideration of Rs.1,01,0g,800/-.

That the above said flat was transferred in the name ofthe complainant

by his son Mr. Siddharth Jain vide transfer letter dated 26-10-2016

which was also acknowledged by the respondent.

That the complainant had paid a sum of Rs. 10,00,000/- as booking

amount to the respondent on 14.06.2012 and the allotment letter was

issued by the respondent on 25j_2.2012 in favour of the complainant

and further builder buyer's agreement was executed on 14.0 5.2 01 3.

That the respondent is in right to exclusively develop, construct and

build residential building, transfer or alienate the unit,s floor spacc and

4.

5.
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to carry out sale deed, agreement to sell, conveyance deeds, letters of
allotments etc.

6. That, as per clause-14-a of the builder buyer,s agreement, thc

respondent was under legal obligation to handover the possession of

the above said flat within 46 months from the date of approval of
building plan and all other approvals.

7. That the complainant visited the site during the course of construction

and noticed and found that the construction work is delayed beyond the

possession date and since then they have been trying to comnrunrLaL.

to the respondent by visiting their offices and through various modcs

including but not limited to telephonic conversations and personal

approach etc.

L That the complainant has made and satisfied all the payments against

the demands raised by the respondent and as on the date of filing of the

present complaint, the complainant has abided by all the payments plan

of the builder buyer's agreement without any dela), and dcfault.

9. That, till today the complainant had not received any satisfactory rcply

from the respondent regarding completion of the project thc

complainant has been suffering a lot of mental, physical and financial

agony and harassment.

10. That the respondent has not completed the construction ofthe said real

estate proiect till now and the complainant has not been provided with
the possession of the said flat despite several and repeated promises

and representation made by respondent. By committing delay in

delivering the possession of the aforesaid flat, the respondent has

violated the terms and conditions ofthe builder buyer,s agreement and

promises made at the time of booking of said flat.

Page 5 oi16
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C. Relief sought by the complainants:

11. The complainants have sought following relief(s):

(i) Direct the respondent to pay delay possession charges till offer of
possession of the said flat along with prevailing rate of interest.

(ii) Direct the respondent to handover the possession of the said flat.
(iii) Direct the respondent to pay Rs. 50,000/_ as rhe lirigation

expenses.

D. Reply by respondent:

The respondent by way of written reply made following submissionsr

12. The present complaint filed under Section 31 of the Rcal Estatc

Regulation and Development) Ac! 2 016 (hereinafter ,,RERA A*J is not
maintainable under the said provision. The respondent has not violated
any of the provisions of the Act.

13. The complainant has sought reliefs under section 1g of the RERA Act

but the said section is not applicable in the facts of the present casc and

as such the complaint deserves to be dismissed. The operation of
section 18 is not retrospective in nature and the same cannot be applied
to the transactions that were entered prior to the RERA Act camc in to
force. The parties while entering into the said transactions could not
have possibly taken into account the provisions of the Act and as such

cannot be burdened with the obligations created therein. In the present
case also, the flat buyer agreement [hereinafter 

,,FBA) was executed

much prior to the date when the RERA Act came into force and as such
section 18 of the RERA Act cannot be made applicable to the presenr
case. Any other interpretation of the RERA Act will not only be against
the settled principles of law as to retrospective operation of laws but
will also lead to an anomalous situation and would render thc vcry

Complaint No. 4166 of 2022
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purpose of the RERA Act nugatory. The complaint as such cannot bc

adjudicated under the provisions of RERA Act.

That the respondent vide its letter d ated 19.09.2022 offered possession

of the flat in question i.e., H-704 to the complainant calling upon him to

clear the outstanding dues as mentioned in Appendixes A to C attachccl

to the said letter and to take possession after getting the conveyancc

deed registered in his favour. However, the complainant has not

responded to the said offer till date.

That a flat buyer agreement dated L4.OS.Z013 was executed in respect

of flat H-704 between the complainant and the respondent.

It is submitted that the tentative period mentioned in the FtsA for

completion of construction was subiect to and dependent upon, inter_

alia, timely payments of the installments by the allottee/complainant.

As submitted in the preliminary submissions, the allottee/complainant

failed to make timely payment of the installments and as such thc

allottee/complainant was not left with right to seek possession within
the time/period specified in the pBA. As such the a.Llottee/complainanr

cannot seek refund on the ground that the construction was not

completed within the time indicated in the FBA. The Contract within the

parties contained reciprocal promises and the promise to completc

construction within the tentative time frame given in the contract was

dependent upon the promise ofthe allottee to make timely payn]ents ot

the installments.

That the FBA executed in the present case did not provide any dcfinitc
date or time frame for handing over of possession of the apartment to

the complainant and on this ground alone the refund and/or
compensation and/or interest cannot be sought under RERA Act. Uvcn

Complaint No.4166 of 2022

L4.

15.

16.

1-7 .
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the clause 14 [a) of the FBA merely provided a tentative/estimated
period for completion ofconstruction ofthe flat and filing ofapplication
for occupancy certificate with the concerned authority. Aftcr
completion of construction the respondent was to make an application

for grant of occupation certificate (ocl and after obtaining the OC, thc
possession of the flat was to be handed over.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can bc

decided on the basis of these undisputed documents and submrssron

made by the parties.

Iurisdiction of the authority:

The authoriSz has territorial as well as subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction

As per notification no. 1/92/2077-1TCp dated 14.72.2072 issued by

Town and Country Planning Department, the jurisdiction of Real Estatc

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present casc, thc
project in question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.

E. II Subiect matter iurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shalt be

responsi ble to the allottee as per agreement for sale. Scctjon I 1 (4 )(a ) js

reproduced as hereunder:

Section 11(4)(a)

E.

19.

20.

2't_.
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Be responsiblefor oll obligotions, responsibilities ond functions
under the provisions of this Act or the rules ond regulotions
mocle thereunder or to the allottees as per the agrcement for
sole, or to the association ofallottees, as the case ma"y be, till the
conveyance ofall the apartments, plots or buildings, os the cqse
may be, to the allottees, or the common areas to the association
ofallottees or the competent authority, as the cose moy be;

Section 34-Functions of the Authority:

344 ofthe Act provides to ensure compliance ofthe obligotions
cast upon the promoters, the ollottees ond the real estote
agents under this Act qnd the rules and regulotions made
thereunder.

22. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by rhc

complainants at a later stage.

F, Findings on the obiections raised by the respondent:

F. I Obiection regarding iurisdiction of the complaint w.r.t the
apartment buyer's agreement executed prior to coming into force
ofthe Act.

23. The respondent submitted that the complaint is neither maintainablc

nor tenable and is liable to be outrightly dismissed as the buycrs

agreement was executed between the complainants and the rcspo ndcnt

prior to the enactment of the Act and the provision of the said Act

cannot be applied retrospectively-

24. The authority is of the view that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to thc

agreements for sale entered into even prior to coming into operation ol'

th e Act where th e transaction are still in the process ofcompletion. lhc

Act nowhere provides, nor can be so construed, that all previous

agreements would be re-written after coming into force of the nct.
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Therefore, the provisions of the Act, rules and agreement have to be

read and interpreted harmoniously. However, if the Act has provided

for dealing with certain specific p rovisio ns/s ituatio n in a

specific/particular manner, then that situation would be dealt with in
accordance with the Act and the rules after the date of coming into force

of the Act and the rules. The numerous provisions of the Act save thc

provisions ofthe agreements made between the buyers and sellcrs. Thc

said contention has been upheld in the landmark judgmcnt ol'

Neelkamal Realtors Suburban pvt. Ltd. Vs. UOI and others. (W.P 27:17 ol

2017) decided on 06.72.2017 which provides as under:

"119. Under the provisions of Section 1.8, the dc,lay in hqnding
over the possess[on would be counted from the dqte mentioned
in the ogreement for sale entered into by the promoter and the
allottee prior to its registration under RE:...1.. lJnder the
provisions of RERA, the promoter is given a facility to revise the
dqte of completlon of project qnd declare the some under
Section 4. The REM does not contemplote rewriLing of contract
between the llat purchaser and the promoter,..

122. We hqve already discussed that above stqted provisions
of the REM qre not retrospective in nqture. They mqy to some
extent be hav[ng o retroactive or quqsi retroqctive elfecL but
then on that ground the validity of the provi.rions of REtiA
cannot be challenged. The parliQment is competent enough to
legislate law hqving retrospective or retroactive effect. A low
con be even framed to affect subsisting / existillg contractuol
rights beb^,een the parties in the larger public interest. We do
not have any doubt in our mind thot the RERA hels been t'ranedin the lorger public interest after a thorou,qh study oncl
drscusslon mode ot the highest level by the Standing CommiLLee
and Select Committee, which submitted its detailed reports.',

25. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer pvt.

Ltd. Vs. Ishwer Singh Dahiya, in order dared 17.IZ.ZOIT rhe Haryana

Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion thqt the provisions of rhe Act are quost
retroactive to some extent ln operotion and will be opplicoble to

a"rnrlr",, tl" 4166 
"f,022'l
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the qgreements for sole entered into even prior to coming into
operation ofthe Actwhere the trqnsqction are still in the process
of completion. Hence in case of delay in the offer/detivery ol
possession as per the terms and conditions of th(1 ogreement Jbrsale the allottee sholl be entitled to the int;rest/deloyed
possession charges on the reosonable rqte ofinterest as provided
in Rule 15 of the rules and one sided, unfair ond unreasonoble
rate of compensotion mentioned in the agreement for sqle is
liqble to be ignored."

26, The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Furth{tr, it is noted that the

builder-buyer agreements have been executed in the manner that thcrc
is no scope left to the allottee to negotiate any ofthe clauses containcd

therein. Therefore, the authority is ofthe view that the charges payablc

under various heads shall be payable as per the agreed terms and

conditions of the agreement subject to the condition that the same arc

in accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention ot

any other Act, rules and regulations made therr-,under and are not

unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the contention ofthe respondent w.r.t. lurisdiction
stands rejected.

G. Entitlement of the complainant:

(i) Direct the respondent to pay delay possession charges till offer of

possession of the said flat along with prevailing rate of interest.

(iiJ Direct the respondent to handover the possessiorL of the said flat.

27. Intlle present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under thc
proviso to section 18[1) ofthe Act. Sec. 1g(1) proviso reads as undcr.

"Section 18: - Return ofamount and compensation
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18(1). If the pronoter fails to complete or is
an apartment, ploC or building, -

Complaint No. 4166 of2022

unable to give possession of

Provided that where an allottee does noL intend to withdrow Iron
the project, he shalt be pqid, by the promoter, interesL t'or every
month of delay, till the handing over of the possession, oL such role
as may be prescribed.,,

28. Clause 14(a) of the buyer,s agreement provides the time period ol
handing over possession and the same is reproduced below:

"14(a).
"The construction of the Jlot is likely to be completeLl withtn ct
period of40 months olcommencement ofconstruction of the
particular tower/block in which the subject Jtqt is to;oted
with.a grace period of 6 months on receipt ofsanction of the
building plans/revised plons and all other opprovols subject to
force mojeure including any restrains/ rc na on5 lrom onv
auLhoriLRs. non-ovoibility of building moLenols or dtrpute _,th
construct[on ogency/workforce anal circumstances beyond the
control oI company ond subiect !o timely poyments by ihe buye,
in the said complex..."

29. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges, provrso

to section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, intercst
for every mo nth of delay, till the handing over of possessio n, at s u ch ratc
as may be prescribed and it has been prescribed under rule l5 ol thc
rules. Rule 15 has been reproduced as under:

Rule 15, prescribed rate of interest- [proviso to section 72,
section 78 and sub-section (4) and subsection (7) ofsection 1gl(1) For the purpose of proviso to section 12; siciic,i lB; ond sub-
sections (4) ond (7) of sectlon 19, the,,intercst ot the rote prescribed,,
sholl be the State Bank of lndia highest morginctl cost cf lending rate
+24k.:

Provided that in cose the Stote Bank of lndia mqrginal cost of lending
rate (MCLR) is not in use, it sholl be replaced by su.h benchmark
lending rates which the State Bank of tndio mqy ix from time to time
for lending to the generot public.
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The legislature in its wisdom in the subordinate legislation under the

provision ofrule 15 ofthe rules, has determined the prescribed rate ol.

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State tsank of India i.c.,

h ttps: //sb i.co.i n. the marginal cost of lending rate (in short, MCI.RJ as

on date i.e., L7.77.2023 is 8.75o/o. Accordingly, the prescribed ratc of
interest will be marginal cost of lending rate +ZVo i.e., 10.75% pcr

annum.

The definition of term 'interest' as defined under section2(za) of the Acr

provides that the rate of interest chargeable from the allottee by the
promoter, in case ofdefault, shall be equal to the rate ofinterest which

the promoter shall be liable to pay the allottee, in case of default. .t.hc

relevant section is reproduced below:

"[za) "interest" means the rqtes ofinterest payoble l)y the promoter
or the allottee, as the case mdy be.
Explonqtion. -For the purpose ofthis clquse_

O the rate of interest chorgeable from the allottee by the promoter, in
case of default, shall be equol to the rqte of interest which the
promoter shall be liable to pay the allottee, in cose o)tdefoult;(itl Lhe interest poyable by Lhe promoter to the ollolrce;\o be Jro/, Lh,.
date the promoter received the amount or qny port thereof till the
dqLe the omounr or port therpof ond tnlerest Lhefton is relunded.
and the interest poyable by the allottee to the promoter shall be from
the dote the allottee defa ults in payment to the promt)ter till the date
it is paidi'

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 10.75% p.a. by the

respondent/promoter which is the same as is being granted to thc

complainant in case of delay possession charges.

Co.pt"i* r.to, lrOO orZO'z I
30.

31.

33.
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34. On conslderation of the circumstances, the evidence and other record

and submissions made by the parties, the authority is satisfied that thc
respondent is in contravention ofthe section 11(41(a) ofthe Act by not
handing over possession by the due date as per the agreement. lt is a

matter of fact that buyer's agreement executed between the partics on

74.O5.2013, the possession of the booked unit was to be delivcred
within a period of 40 months from the date of start of constructlon
including grace period of 6 months. The date of commencement ot

construction is 25.1.1.201,4 and the due date comes oLrt [o l)e

25.09.2018.

35. Accordingly, non-compliance ofthe mandate contained in section 1 1(4)

(a) read with proviso to section 1g(1) of the Act on thc part ot thc
respondent is established. As such, the complainant js entitled to

delayed possession charges at the prescribed rate of interest r.c.,

70.7 5o/o p.a. for every month of delay on the amou nt paid by her to th e

respondent from the due date ofpossession i.e., 2 S.09.201g till thc offer
of possession i.e., 18.08.2022 plus two months i.e., 1g.10.2022 as pe r-

the provisions ofsection 18(1) oftheAct read with rule 15 ofthe rules.

(iii) Direct the respondent to pay Rs. S0,000/- as the litigation expenses.

36. The complainants in the aforesaid relief are seeking relief w.r.t
compensation. Hon'ble Supreme Court of India in civil appeal nos. 6745_

6749 of 2027 titled as M/s Newtech promoters and Developers pvt,

Ltd. V/s State ofUp & Ors. (Decided on 77.tf .202t), has hetd that an

allottee is entitled to claim compensation under sections 12, 14, 1g and

section 19 which is to be decided by the adjudicating officer as per

section 71 and the quantum of compensation shall be adjudged by the
adiudicating officer having due regard to the factors mentioned in

Complaint No. 4166 oF 2022
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section 72. The adjudicating officer has exclusive jurisdiction to dcal

with the complaints in respect of compensation. Therefore, the

complainants are advised to approach the adjudicating officcr for

seeking the relief of compensation.

Directions of the Authority:

Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliancc of

obligations cast upon the promoters as per the functions entrusted to

the Aurhority under Section 34(0 ofthe Act of 2016:

The respondent is directed to handover physical possession of the

subject unit within 60 days from the date of this order as occupation

certiFicate of the project has already been obtained by it from thc

competent authority.

The complainant is entitled to delayed possession charges as pcr thc

proviso of section 18(1) of the Real Estafe IRegulation and

Development] act, 2076 at the prescribed rate oF interest i.e.,

L0.7 So/op.a. for every month of delay on the amount paid by him to

the respondent from the due date of possession i.e., 25.09.201t] till
the offer of the possession i.e., 1B.01.ZO2Z plus two months i.c., rill

1,8.10.2022 as per the provisions of section 1g(11 of the Act rcad

with rule 15 ofthe rules.

The promoter shall not charge anything which is not part of thc

buyer's agreement

The respondent is directed to pay arrears olinterest accrued, if any

aFter adjustment in statement of account; within 90 days from thc

date ofthis order as per rule 16(2) ofthe rules.

il

iD

iii)

Cornpfrint flo. +f e O of ZOZ 
-.l

iv)
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v) The rate of interest chargeable from the allottees by the promotcr,
in case ofdefault shall be charged at the prescribed rate i.e., 10.75%r

by the respondent/promoter which is the same rate of interest
which the promoter shall be liable to pay the allottees, in case of
default i.e., the delayed possession charges as per section 2[za) of
the Act

38. Complaint stands disposed oi

Haryana Real Estate

Dated,: L7.17..2023
urugram

',4

lGURU
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