Complaint No. 469 of 2023
> GURUGRAM B mmic v
BEFORE THE HARYANA REAL ESTATE REGU LATORY
AUTHORITY, GURUGRAM
Complaint no. - 469 of 2023
Date of filing complaint: 01.02.2023
| Date of decision _: 21.11.2023
1. | Sh. Rajan Gupta |
2. | Smt. Shikha Goyal
Both R/0: C 501, Surya Vihar, Sec 21, Gurgaon-
122016 PRty ool ey Complainants
bl e
verses
M /s Ashiana Dwell rg&l‘frwate* m_iigé-:iluw
Regd. office: 3H, laza-M6, Dist. Genter Jasola,
New Delhi-110026" ~ “& — | Respondent |

r

_E'DHAH: - -‘|

Ashok Sangwan | - - | Member _||

Sanjeev Kumar Arora . ' -r | O, Member J

APRARANGE: | NSl LI/ |

Sh. Harshita Setia [ﬁdvuﬁﬁaﬁ c RE! ) | Complainants |

I_Eh.l'ﬁtisl'x Harshﬁp[ﬂ@mgﬁ] I A Respondent _]
RS . ORDER

Pas' P

The present cumpi‘iﬁif has been 'ﬁlﬂdby tiiel.cumplalnantfallﬂttees
under Section 31 of the Real Estate [Regulation and Development) Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or the

i‘age 1ul 28




HARERA
2. GURUGRAM

Complaint No. 469 of 2&23

rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants; date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

S.no. | Particulars

L. | Name of the project .

* | Ashtana Mulberry, Sector-2, Gurgaon

ﬁmi!quﬁrgg Project

3 Wﬂdj’n& .ﬁeﬂﬂ:er;d vl’de;egistraﬂun no. 44 of
re;gisterei = 2017 dated 11.08.2017
| validity sta"ﬂ | [30062020 Fl
4. | DTPC Licens :p. IL *fﬁ ;{W}éﬂ 10.06.2014
Validity status l .pﬁl‘lﬂ#

Licensed arI I | : 1;35
- r' -1
ks il

Name of licensee | Ashiana Dwellings Private Limited
A _-r-,r | 8 | .
5. | Provisional  allotment | 21.11.2015
dated [Page 37 of complaint]
’
6. | Unit no. 508 fifth floor Tower 2
[page EI? of complaint]
7. | Unit area admeasuring 121!] 5. ft
[page 46 of complaint]

Paged ol 28



HARERA
GURUGRAM

Complaint No. 469 of 2023

8. lIlla.l:f_l of apartment buyer

agreement

21.11.2015
[page 44 of complaint]

Possession clause

{ aqm;ﬂare the construction work of the
-'.1':& ‘@partment g’huﬂd.‘ng within a

Clause 11.2 of agreement

The company, based on its present plan
and estimated and subject to force
measure and all exceptions and
conditions beyond control of the
company and subject to the allottee
mnkfng timely payments, endeavor to

WMM
shall thereafter apply for grant of
qccnpuhnn i:mcuﬂr:am and on receipt

w witlloffer position af the set

HL gn%qﬁm;ﬁre allottee.

10.

Date of
constructior

p 5

| -

from date of agreement
12015 as date of start of

r.:unstrm:tinn is not available on
record + 6 months grace period]

Grace period of 6 menths is allowed

12.

Payment plan

Subvention linked payment plan

s 1.

Total sale consideration

Rs.74,34,471/-
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14,| Amount paid by the | Rs.57,84,793 /-
complainants As alleged by the complainant

15.| Occupation certificate 02.11.2022
[page 107 of reply]

16.| Offer of possession 03.11.2022
[page 110 of reply]

Facts of the complaint: 3 u- 25
Pl

That the Real Estate Project "Aslﬁéﬁﬁiﬂherrl}r" at Sector 2, Gurugram,
Haryana (hereinafter :ﬂ&:‘tﬁdtﬂﬂ;"ﬁﬁﬂjﬁt’} was launched in the year
2014 and came to ﬁ;@kﬁnudedgnaﬂhe iﬁﬁi@hinants. through the
authorized repre;!eﬁa'ﬁve of the' Tﬂsp:inﬂ&i:t. Relying upon

%ﬁurahces of a@hmﬁzﬁﬂ_.-rq:resenmﬁv& of the
o A F

: “;i‘chnséim ugﬁ",ﬁﬁj‘ﬁ the aforementioned
Sy LI o/

project and suhmlned‘a@“ﬁppllﬁgqmﬁnﬁ dated 04.11.2015 for
allotment of the unﬂ#\ @e ajprementﬂnned:pmje;t and made a payment
of Rs. 5,00,000/- vide eheque no.725394 drawn on Punjab National
Bank at Rudrapuﬂ;_-ﬁﬁﬁ*hﬁi]_q! ltg_ranth.,"l!he said payment was

acknowledged by the respondent vide receipt bearing no. REC-

representations an

respondent, the com

AML,/00122/15-16 dated 13.11.2015.

That the complainants vide letter dated 21.11.2015 was provisionally
allotted unit no. 508, 5t Floor, Tower T-2 (2 BHK +2 Toilets) in the said
project having super built-up area of 1210 sq. ft. for a total sale price of

Rs. 67,68,690/- inclusive of several charges such as the club
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development charges, power backup installation charges, reticulated

cooking gas installation charges, electrical substation charges, fire-
fighting charges, External Development Charges, Infrastructure
Development Charges, Interest Free Maintenance Security Charges,
Advance Maintenance Charges. The complainants opted for possession

linked plan for further payments.

5, Thaton21.11.2015 itself, the buyer'sagreement was executed between
the parties. As per clause 112:]1 L dent promised to deliver the
possession of the apartment wll:hin *Ja months from the date of the
agreement, le, by %&2“351'9 ‘Clause JlI...lZ'_"I_:pf the Agreement is

. L "
N -

stipulared below: / < /

“ The Company based on its present plans and estimates and
subject to fﬂr::ﬂ;lrilj_ﬂjt_,uré and all just exceptions and conditions
beyond control d}‘-.,Ehex qmmnyﬁgdmynf;m allottee making
timely payments shciﬂ@_rfd’ﬁaﬁﬁ{ﬁ" complete the construction
work of the safdfq&nruq_eanﬂézﬁgmg thereof within a peripd of
39 maonths frﬂﬂ ﬂthe ﬂut‘g"}gﬁﬂ_ﬂﬂs_t Agreement or start of
construction uﬁ: Q”ﬂf_,'ﬂf E{ﬂr‘"h-cq:-mmt 'Qfgqmnce by MOEF
whichever is later and a grace péria& | of 6 (six) months
("Completion Date") and shall thereafter apply for grant 6f the
Occupancy Certificate and on receipt of the same will offer
possession of the said Apartment to the Allottee.”

6. That the respondent at the time of execution of agreement assured and
represented that it has obtained all statutory approvals but

environment clearance of the project was ebtained only on 22.01.2016

Page 50f 28
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and the construction at the project site commenced from March 2016.

The respondent cannot take benefit of its own wrong and thus due date

of possession will be 39 months from the date of execution of apartment

buyer agreement i.e 21.02,2019.

That the complainant met the demands raised by the respondent and
made timely payments to the respondent. The said payments were
acknowledged by the respondent vide paym ent receipts and also |n the
possession cum demand letter ;ﬁ’l’e"ﬂ;ﬁii 11.2022. The complainants
were hoping that they would get the pbssession of the apartment In
time waited till Feb n,ezm 9.-However, the respondent delayed the
delivery of pnssessxf:ﬁngﬁ also did nntinfun'q} theicomplainants about
status of project. Déﬁ& several calls and other currespnndences the

respondent failed t,ﬁ ﬁlw: a satisfactory ﬂespng_se to the queries and

g
concerns of the co mpfaﬁ'\m&t =/

That the respondent time “ami uaga-lﬂ madE false promises and
assurances to the coMinams that possession will be offered soon and
they will be compensated Fur the -delay. in offering possession. The
complainant made éh‘f:rts to cuntact"l:“he res pundent about the status of
the project and the payment of delay possession charges, however, the
respondent did not respond to the queries and kept delaying the date of

offer of possession.

That after long delay of almost 4 years, the respondent vide letter dated

03.11.2022 informed the complainants that it had received the

Page 6 of 28
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Occupation Certificate dated 02.11.2022 from Directorate of Town &

Country Planning, Chandigarh. To the utter shock and dismay of the
complainants, the respondent did not make payment towards delay
possession charges or adjust the same against the last installment as

promised. Instead, the respondent raised several unreasonable

additional demands under the following heads:

(i)  External Electrification Charges of Rs. 60,984 /-
(i) Electric Meter cunnem.;;'r_ harges of Rs. 13,552/

(iii) Advance Common ErEa intenance & Management
Charges for 24 months of Rs. 1,19,93 ﬁf

(iv) Advance te\e@rds Common Area Eh!ﬂri-:lty [Grid Supply]
charges ﬁﬁ' Eﬁl Months of Rs. 24,000/

(v) Advance taWar.:ls Common Area Electricity [Through DG Set]
charges fnﬁ.iil Months of Rs. 14, lﬁﬂl'f

(vi) Portable Watér Supply Charges mcn;,gﬁ 640/
(vii) Legal Charges of Rs.23 &ﬂ'.[l.f-f '

Hence, the abuveﬁlﬂumd uﬁer:bf pﬁ&ﬂsﬂuﬁ has not only been
made after a huge delay but in vmlarlﬂn of the Real Estate
[Regulation and Development] Act 2016.

That the respondent convened a meeting with home buyers of above

said project on 06.11.2022 and complainants attended that meeting in
the hope of possible solution to their grievances. Representatives of the
respondent assured them that fresh offer of possession will be issued to
all the homebuyers and their grievances will be considered but did not

act on its promises and assurances. The complainants herein raised

Page 7 of 28
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their grievances in detail vide email dated 04.11.2022 and 27.11.2022

to which the respondent chose not to reply.

That the respondent deliberately and with a mischievous intent tricked
the complainant through false promises and representations. The said
dishonest intent of the respondent is amply evident from their entire

conduct and omissions on part of the respondent set out hereinafter:-

(a)invalid Offer of possession subject to additional demands in
violation of the Real Estate. 4
2016; i

(b) Deliberately cnpmﬁt‘tiﬁg an,'ahs;ulutﬂ ﬁr&ach of the promise to

pay the delay ssession almges
= J
(c)Complete fai keep the prﬂnused i’;h%chlle of completion

and delay wlzgu an:,rﬂmﬂd justification;

ation and Development) Act,

That the respond ~has made the offer of possession subject to
unreasonable additmnql dapamjﬂn the heads of certain external
electrification, and malnteni‘nce,di'gl:ges whi-:h are not justified. This
Hon'ble Authority &%mﬂe Gupﬁa Q.ﬂm v. Emaar MGF Land Ltd,

Complaint No. 40310f2019
7 UIN
That the demand for electric meter cunmaﬂﬂnn charges and portable

water supply charges is unjustified to the extent no proof has been
rendered for the details of such payments.

That the external electrification charges cannot be charged from the
allottees while issuing offer of possession letter, and legal charges

amounting to Rs. 23,600/- are also exceeding the limit imposed by this

Page Bof 28




ﬁ HARERA
e GURU%M Complaint No. 469 of 2023

Hon'ble Authority as has been held in Varun Gupta & Ors. vs. Emaar

MGF Land Ltd,, Complaint No. 4031 of 2019.

15. That the said project is delayed by a period of 3 years and 11 months
from the due date of possession on 21.02.2019, and hence, the
respondent is liable to pay the allottee interest for delaying the
possession in violation of the terms of the agreement. It has failed to
adhere to promises and assurance:which were made to the co mplainant
regarding completion of the pruiaﬂtnnﬂ therefore respondent are liable
to pay an interest of Mt;ldlﬂ-z"ﬁi’: ﬂ*ﬁr -a,pnum] till date of actual

possession. ,-"x 3y A S

C. Relief sought h}rth?"ﬁmplalmnts:

16, The complainants l?w sought fﬂllu'iwng rﬂiqufs}

i, To set aside the ﬂff.ai' of ppmssign dated 03.11.2022 and
withdraw demandsnot x:u‘sreradeaf the-agreement or are illegal

as per law.

ii. Direct the mHe;ﬂfﬁu %{er%« M nﬂ"ir of possession and

handover actual-vacant and physical pqssaﬁsmn of the above said
flat,

iil. Direct the respondent to pay delayed possession charges from due

date of possession till handing over of possession.

iv. Direct the respondent not to take any coercive steps against the

complainants such as cancellation of allotment.

v. To Initiate the appropriate penal proceedings against the erring
respondent as the registration of the project has been lapsed and
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not renewed.

vi. Direct the respondent to pay litigation cost and expenses.

Reply by respondent:

The respondent by way of written reply made the following

submissions; -

That the complainants have failed to disclose the true facts that
transpired with respect to buying the unit in respondent’s project in the
contents of their complaint. It i‘E tﬂ' ﬂmgust significance to apprise this
Hon'ble Authority that ngfa"hﬁ aﬁbn# aagk{herema&er referred to as
"PNB" had advanced'a. loan for the sum of Rs. 50,00,000/- to the
complainants for tIm purpuse of buying unit It!- the project of the
p 'i‘nau#s have mgeq to I?tr_rﬁﬂad Punjab National

' to the captioned complaint despite the fact that

respondent. The ¢ "

Bank as necessary par
the PNB had advanced.a loa for. the sum of Rs. 50,00,000/- to the
complainants for the purpose-of Enﬁng unit in the project of the
respondent. AccurdH. ﬂ;%l‘\i:%bﬁs‘hﬁiﬁl Bank is the rightful and
proper party, in view thereof; it shall play vital role in the decision of
present dispute. In light of the above, the captioned complaint is bad for
misjoinder of necessary parties and is liable to be dismissed at the

threshold.

That the complainants out of their own free will and volition
approached the respondent, and booked a unit bearing number C-508

on the 5t Floor, Tower-T2 having super built up area of 1210 sq. ft. in
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the respondent's project "Ashiana Mulberry Phase-1" situated at Sector-

02, Sohna, Gurgaon, Haryana. The complainants opted for possession/
performance linked payment plan as per Schedule - B in order to make

the payments of all the instalments by making payment of Rs.

5,00,000/-

That thereafter, the application form dated 04.11.2015 was submitted
along with the payment of Rs. Eli;fﬂ-._l:'.iﬂﬂf- by the complainants and
subsequently, a buyer agreement, W&é'ﬁlm:u ted between the parties on
21.11.2015 along with prmﬁﬁnnﬁl ;Fl!llﬂhnept letter of even date. The
total sale co ns1deraﬁnp/oﬁhﬂmid ﬂxi&ﬁﬁs‘ﬁs ?4 34,471/-out of which

the respondent h# received a sum of Rs., 57,84,793/- towards

consideration. A su ,ﬁ Rs. 16,49,678/-still rerpains outstanding which

'||. 5

the complainants

__ec?_tu FESJ[ '-‘Il-ih the : } lg_fl'nent of the said unit.

Additionally, the com ainants are alsh mqtﬂrad to make payment of

the pending maintenance charges, deposits and other charges as per
puﬁsessmninnmaﬂﬂﬁﬁéﬁﬁiﬁ. A

That the complainants were. under-an obligation to adhere to the
payment plan opted for. Nevertheless, the complainants have defaulted
in adhering to the payment plan. It is most respectfully submitted
before this Hon'ble Authority that despite receiving various reminders
and demand letter(s) through email and otherwise sent by the
respondent demanding the putstanding payments, the complainants

have failed to adhere to the said payment plan opted and hence, the
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complainants have violated the Clauses 3.4 and 35 of the said

agreement wherein they were liable to make timely payment of the
outstanding instalments of the total sale consideration in order to
abtain possession of the said unit. There is no doubt that the said act of

the complainants is highly deplorable and amounts to breach of terms

of the said agreement.

That it is essential to point out that the alleged unreasonable additional
demands in form of charges mdh:a#d‘mr the complainants in Para 11 of
the complaint under response whfcfl ‘ﬁ‘emﬁemanded vide possession

intimation letter-cu @%yﬂﬁ%@l and which allegedly

were not part of the ent, were '.'EI'}’ mu:ﬁ‘aﬂ essential part of the

agreement and w 'Q;;:l‘!argeahlt under fﬂtlnv.pug clauses: 1. External

(r Gla se &5%,6 1Df ﬂg;é&ﬁght 2, Electric meter
connection charges - ¥a
area maintenance and mmiagemeﬁt%ﬁa:gﬁ - Clauses 15.1 and 15.6 of
the agreement 4. Aﬁﬂw E]R ﬁ electricity through
grid supply - Clause 15. 11 uﬂ:he agl:gem,enl , Advance towa

common area electrieity thraugh—Bﬂset - Clause 15.11 of the Agreement
6. Portable water supply charges - Page 43 of the agreement 7. Legal

charges - Page 43 of the agreement.

That it is abundantly clear that as per clause 11.2 of the said agreement,
the respondent never promised to hand over the possession till

February 2019, In actuality, Clause 11.2 of the said agreement states
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that the promoter shall endeavour to complete the construction work

of the unit within period of 39 months from date of the said agreement
(plus grace period of 6 months), subject to application made for grant
of occupation certificate and on receipt of the same shall offer
possession of the said unit, which was in turn conditional upon the force
meajure. Further, Clause 11.3 of the said agreement enumerates the
"force majeure” clause wherein it has been laid down that completion
date shall automatically be Heattrgﬁ‘ﬁu be extended if the delay in
completion of construction of ﬁmmﬂact has occurred due to force

majeure or circums g‘gﬂ-ﬁy@d}ﬂg control of the respondent
A
h‘:" |

company, =

That the factors like I-l:ﬂl! availability of construction materials, electric

power slow down, ty of atli Tr: suhstamial reasons
which led to the delay i h;\émg gb;trpzlﬁ!ruﬂtlnn of the project.
Additionally, the construction of ti!!m!'~ pmjrett was stopped by Hon'ble
National Green Tri ?%%ﬂw%ﬁaﬁnf poor air quality. It
is pertinent to point (‘J-‘l!{ he %’lﬂt due to ﬁtuppage i}:_[ constructipn work,
it may take annther"mc?nth’s time to-remobilize the construction work
at project site. Thus, the calculation of period of completion for which
the construction work was stopped shall be treated as zerg period.
Pursuant thereto, as per the terms of the agreement and the RERA
registration, subject to timely payment by the Allottees as well as

subject to force majeure, the construction of the unit was to be

completed by 20.02.2019 plus 6 months grace period i.e by 20.08.201%9
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unless there is delay due to "force majeure”, court order etc. It is

pertinent to mention herein that the construction of the project was
stopped several times during the year 2017, 2018, 2019 and 2020 by
the order of EPCA, HSPCB, NGT and the Hon'ble Supreme Court of India.
It is most respectfully submitted that due to the increase in the level of
pollution in the NCR region, the Hon'ble Supreme Court vide its order
dated 14.11.2019 passed in the matter of "MC Mehta Vs Union of India
& Others" bearing Writ Fﬂtltlmﬂ&} No. 13029/1985 imposed
complete ban on cnnstrucﬁnmﬁt-[: Mﬂﬁun work across the National
Capital Region from ﬂ%ﬂtjﬂﬁ. s&?b.}ch ;.n.faq ultimately lifted on
14.02.2020. The b "tanstructihn ‘eaused irreparable damage to the
delivery timelines iami* the real E_Etﬂ:ﬂ! developers finances as the
respondent was no ﬁketu ke qp}' :.‘mtm'.‘u{:ﬁnn work during the

3\ EII'IE }v$ th!)vainﬁ the control of the
respondent. Furthermore, the fﬁiﬁaﬂ &f Eﬂﬂdvi'a‘ pandemic has been
felt throughout the m Real Estate industry.
The pandemic cumﬁﬁd l?d M’hﬂh of the respondent

therefore the delay Et,an:f. is f.nut amjhutahlﬁ to the respondent herein,

aforesaid period

That in order to curb dewn the air pollution the Environment &
Pollution {Prevention & Control) Authority, for National Capital Region,
has reviewed the urgent action that needs to be taken for the
implementation of the Graded Response Action Plan [GRAP) vide it's
notification dated EPCA-R/2020/L-38 dated 08.10.2020 and has

imposed ban on the use of Diesel Generator set with effect from
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15.10.2020, which has further led to delay in the construction being

raised.

That even after the delay caused by the various allottees including the
Complainants herein, in making the payment towards their respective
units and various orders of the EPCA, HSPCB and the Apex Court, has
finished the construction work of Phase-| of the said Project and even
after delay by the DTCP, has received the Occupation Certificate on

e,

02.11.2022 from the Director Gene)

|, Town & Country Planning

Department, Chandigarh.

That the respondent gﬁ:ﬂwq,rs kep;thé qpm;ﬂ;lnants updated with
r—F'—-,-u- y '

respect to the d ﬁorment of sun:uundihg. area as well as of

construction of tliq:;ﬂ‘u;ei The respondent further repetitively

apprised the cumpl ﬁﬁ.ntﬁ of the factors whk:.h’l'mve a visible adverse

impact on the Real Esmtériﬁﬁﬁﬂtmw _fr'* ',

That the money regplved from the Complainants/allottees has been
utilized towards the @mmlcﬂnn of the Project/Unit. It is further
pertinent to mentu{ﬁ HE;E that dm;lngthezlggg three years, Real Estate
Sector has seen several events which severely ll'l'lpal;'tEd the Real Estate

gactor, It is relevant to mention here that due to the current Pandemic

COVID-19 situation the construction at the site was slowed down.

Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can be
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decided on the basis of these undisputed documents and submission

made by the parties.

E. Jurisdiction of the authority:

30. The plea of the respondent regarding rejection of complaint on ground
of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasons given below.

Fed i
Y v

E.l Territorial ]I.Iﬂ&dll.‘.-ﬂﬂl-‘l : .__-:. -

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning ;Dgpamnﬂm. the ji._trjsdittl:}n of Real Estate

Regulatory Authuﬂl?'{ﬁumgrimrslﬂﬁe entire Gurugram District for
=

all purpose with offices situated in Gurugram. n the present case, the

E1l Subject matter jurisdiction

Section 11(4)(a) of i‘lqytzt.ﬁ:ﬂ 16 provid es that the promoter shall be
responsible to the a}lrobtﬁe asper agrmeat for sale. Section 11(4)(a) is
reproduced as hereunder: '

Section 11({4)(a)

Re responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the aliottee as per the agreement for sale, or to the association of allottes.
as the case may be, till the conveyance of all the apartments, plats or
buildings, as the case may be, to the allottee, or the common areas to the
association of allottee or the competent authority, as the case may be;

section 34-Functions of the Authority:

Page 16 of 28
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34(1) of the Act provides to ensure compliance of the obligations cast upan
the promoter, the allottee and the real estate agents under this Act and the
rules and regulations made thereunder.

50, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Findings on objections raised h}ﬁﬂ!.gﬁspundent

F.l Objection regarding delay :Iue I:n fnrce majeure circumstances
¥ hhﬂ rﬂﬁﬁﬁ tﬁwn.l;_amtun that the construction

'9:1 dﬁmtgﬂiq:ée n'lqi]égre conditions such as
P}r the Hatlunﬁt Green Tribunal, Environment

The respondent-promo

of the project was
various orders pa -
Pollution [Frevenhﬁ@ Control) ﬁuthnrlrf and delay in completion of
project due to Cowi ”],,9 pﬁtdemic. tl;:er&‘ were circumstances
beyond the control of M@n&eﬂ;ﬁn tﬂkli:g into consideration the
above-mentioned F the:___respnndam be a!luw_ed the period during

ctﬁcﬂ#ﬁemm %ﬁiﬁﬂfﬁ and the said period
be excluded while @l&ﬂl}g}m% ﬁxz_eyda?e,ﬁﬂ}fétﬁe plea taken in this

regard is not tenable. The due date for completion of project is

which his constru

calculated as per clause 11.2 of agreement which comes out to be
21.08.2019, Though there have been various orders issued by various
competent authorities to curb the environment pollution, but these
were for a short period of time and the fact that such type of orders are

passed by the various competent Authorities from time to time was
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already known to the respondent-builder. Further, as far as relaxation

on ground of Covid-19 is concerned, grace period of six months as
provided under clause 11.2 has been allowed to the respondent being
unconditional and thus, no further grace period in this regard can be

allowed to the respondent.

Findings on the relief sought by the complainants
Relief sought by the complainants:

G.I To set aside the offer of possession dated 03.11.2022 and withdraw
any demands which are not covered under the agreement or are illegal
as per law.

G.II Direct the respondent to _'i valid offer of possession and

handover actual vam];ﬁ; nﬂ:}fﬁﬁyﬁlﬂlﬁm of the above said flat.

N J Vi e w"ra
The complainants mﬁhed that for a valid offer of possession the

same should not he?p@t{mpauled with illegal demands. However, as per
A ! my
offer of possession It has charged various illegal charges on pretext of
' igwipﬁgjjﬁéﬁ;ﬁ;ges such as

a. External Elemlﬁcaﬁﬂn'l:hﬁrgéi'[& Rs."fiﬂ,'?ﬂ#f-

electricity, electrifica

b. Electric Meter @srﬁerﬁqn Charges of Rs, 13,552/-

¢. Advance tﬂWﬁn{g—ﬁ-\;ngﬁ&q Mé&ﬂl,edu;ﬁdl:{r [ﬁrid Supply] charges
for 24 Months of Rs. 24,000/-

d.  Advance towards Common Area Electricity [Through DG 5et]

charges for 24 Months of Rs. 14,160/-

o,  Portable Water Supply Charges of Rs. 56,640 /-
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f. Advance Common Area Maintenance & Management Charges for

24 months of Rs. 1,19,936/-

g. Legal Charges of Rs. 23,600/-

33. The Authority observes that as per offer of possession dated 03.11.2022
on page no. 104 of complaint, the respondent raised various demands

and the same are dealt by the Authority hereander: -

External Development chargegaﬂ-*ﬂwges required to be paid by the
company to the relevant authiorities and shall be payable by the buyer
at such rates as may euﬁgrappﬂcﬂhlamﬂ in‘such proportion as the
sale area of the a _ﬁiﬁént bears to i:he‘ total ‘sale area of all the
apartments in the ]Jfﬂ]l’.'ct The respondent is justified in demanding

EDC & IDC but sincqﬁese charges are payvable on actual payment basis
the respondent cann{;!img a h]gb,er ratﬁlgainﬂ EDC/IDC as actually
paid to the concerned thn,:it?: ‘Ih.iumfﬁr:&me' respondent is directed
to provided calculation of EDE & mﬂtu thé complainants-allottee,

As far as external ewﬁﬁ%m%q?a%ﬁ a}eﬁi’:nn;cpmed the same shall

not be charged by the requndenmuﬂdar as the same are part of
external develupmegnt thargeﬁr unl*.r and thus, are not be burdened twice

on the allottee.

c.E Advance towards Common Area

Electricity [Grid Supply] charges. Power Backup Installation Charges

- The issue w.r.t electricity charges
and water connection charges etc. were dealt under Complaint No.
4031 of 2019 titled as Varun Gupta & Ors. v. Emaar MGF Land Ltd.
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These connections are applied on behalf of the allottees and they have

to make payment to the concerned department on actual basis. In case
instead of paying individually for the unit if the builder has paid
composite payment in respect of the abovesaid connections including
security deposit provided to the units, then the promoters would be
entitled to recover the actual charges paid to the concerned department
from the allottee on pro-rata basis i.e. depending upon the area of the
flat allotted to the complainants viz-4-viz the total area of the particular
project. The cnmpimnant,fallutteeawﬁl also be entitled to get proof of
all such payment to the cuncemEd gﬁ,!:artment along with composite
proportionate to their u /gﬂh&fﬂ{ﬂ‘ n'@klng\‘?‘aypent under the relevant

head. f' Al
It is also clarified ﬂ];t there shall nnt be any loading or additional
charges for such r?ﬂn#rtim; in the r:amh of incidental charges and

sometime under th\@amie a[,ndrﬁt}t}e of mfup'uﬂ] charges which is an

illegal charge. N

Awva . i tenance 2 Manac " .I.hE
respondent shall nE Imi the advance. itqtenance charges for
more thanone (1) y s allottee e

1 mtﬁﬁﬁe cases wherein no

specific clause has been prescri bed in the agreement or where the AMC

has been demanded for more than one (1) year.

g. Legal charges- The issue w.rt legal charges has been dealt under
Complaint No. 4031 of 2019 titled as Varun Gupta & Ors. v. Emaar
MGF Land Ltd. and as per same there has been a cap of Rs. 15,000/- as
nominal amount was envisaged which can be charged by the promoter

~developer for any such expenses which it may have incarred for
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facilitating the said transfer as has been fixed by the DTP office in this
regard.

Further, it is a settled principle of law that the respondent shall not
charge anything which is not part of buyer's agreement.

G.111 Direct the respondent to pay delayed possession charges from due
date of possession till handing over of possession.

34. In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the
proviso to section 18(1) of the.ﬂc-’t_‘._,ﬁﬁq 18(1) proviso reads as under.

“Section 18: - Return of amaunt and compensation

18(1). If the prgmaoter fails :‘-ﬁ._'f-‘.ﬁ.tmjli&é or is unable to give
possession of ::l!,sl‘r apartment, plot, or building, —

he shall bq;pm?# by the #am:fr interest for
dag till the handing o’rgr «of the possession, lat

such rate gsmay be, re:n:r.rﬁa';d"

35. Clause 11.2 of the buyer's agteemenl: 21, 11,2ﬂ15 provides for handing
over of possession and is reproduced below:

“Clause 11.2 i-g A D F »,

The company, based on its present plan and estimated and subject to
force measure ihnn* wll exceptions and conditions bevond control of the
company and subfect to the allottee making timely payments, endegvor
to complete the construction work of the set apartment /building

mmcmmmmm unn‘ shu" tﬁm'aﬂer ﬂppi.:-' ﬂ'r ymnf ﬂf
occupation certificate and on receipt of the same will offer positian of
the set apartment to the allottes..”

36, The Authority has gone through the possession clause of the agreement

and observes that the respondent-developer proposes to handover the

Page 21 0f 28




37.

38.

HARERA
GUEUGW Complaint No. 469 of 2023

possession of the allotted unit within a period of thirty-nine months

from the date of execution of agreement or grant of environment
clearance by MOEF, whichever is later and grace period of 6 months. In
the present case, the date of start of construction is not available on
record and therefore, due date of handing over of possession is
calculated from date of agreement. The buyer's agreement inter-se
parties was executed on 21.11.2015; as such the due date of handing

over of possession without cnnsiﬂa;:lhg grace period comes out to be

Hiak
21.02.2019. P Pt
e r'|':..:|‘ I 1 A "1
Admissibility of grace period: ﬁ&'_’ :Iauﬁe 11 2 of buyer’s agreement
dated 21.11.2015, ﬁspundennprummer praposed to handover the
possession of the dﬁumt withina perind of Hﬂrt)? nine months and six

months grace peri THE A;T nrft:pflls uf view, ghat the said grace period
of six months shall gl‘n d to the mapqmdant being unconditional
and on account of -::E!:ﬁun mrmmﬂam:és such as Covid-19 pandemic

which were beyond the t:unh'u-l..a_f:.ﬂ;n F&Epnndent Therefore, as per

clause 11.2 of the hﬁs %&E? ?tﬁtﬁiﬁ?ﬁl 5, the due date of
\ : =1
possession comes ollt t be l'JE 019" .

Admissibility of d:;a} --pu’lnaesslun.charg'es at prescribed rate of
interest: The complainants are seeking delay possession charges
however, proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule
15 of the rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19/

(1) For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+20.

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) fs not in use it sholl be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

y

provision of rule 15 of the rules, has de
interest. The rate of inte_ggstr%?;’_: ined by the legislature, is
reasonable and if the s’gfﬂ:_nhffz ,tsTgllq;h'gdq‘}award the interest, it will
ensure uniform pra "é""i'n all the cases. by -

™

rmined the prescribed rate of

Consequently, as per website _of the Staia_-:ﬂ_gnk of India le,
https:/ /shi.co.in, %&-gmil d&stf.'ut'z:diﬁg _j—:ﬁ;’{in short, MCLR) as
on date {.e,, 21.11.2 #;'is@ 8.75 %. A r&m‘glm the prescribed rate of
interest will be rnarght't'izl ﬂtﬁ_’;’_’i:_l!' lending rare 4.:_2.% Le, 10.75%.

The definition of term 'interest' as defined uﬁder section 2(za) of the Act

provides that the ﬁf _ r%&?@ f;ﬁm the allottee by the
| to

promoter, in case of de ault, shall be equa : the rate of interest which
the promoter shall be lable to pay the allottee, in case of default. The
relevant section is reproduced below:
"(za) "interest" means the rates of interest payable by the promoter
or the allottes, as the case may be.
Explanation. —Far the purpose af this clause—

] the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equol to the rate of interest which the
promoter shall be liable to pay the ollattee, in case of defoult.

(i}  the interest payable by the promoter to the allottee shall be friom
the date the promoter received the amoeunt or any part thereof till
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the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defoults in payment to the
pramoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate fe, 1075 % by the
respondent/promoter which is the same as s being granted to them in

case of delayed possession charges.

On consideration of the documents available on record and submissions
made regarding contravention nf ‘Qrp;&smns of the Act, the Authority is
e vention of the section 11(4)(a)
of the Act by not handing"ﬁ;v'ir possession by the due date as per the
agreement. By wrtu}e dlf clause 11.2 of buyer's agreement executed
n 21.11.2015, the pussaaﬂnn of the subject
ﬁ.ﬂﬁiivemd ;.\I'Iﬂiiréa gﬂnqﬂ..gf thirty-nine months
3l ninc[{fru]'n date of axaruttnn of such agreement
or , whichever s later. Since date of start of
construction is not ava??ahjﬁ‘ on i'b?grnd the due date of possession is
calculated from te_of L‘fun uf huyer s agreement Le;
21.11.2015, whichﬂiui 341* to be { 19 The respondent has
offered the possession of the allotted unit an 03.11.2022 after obtaining
occupation certiﬁcai:‘e*l‘i'drn competent Authority on 02.11.202E.

satisfied that the respondent is i

apartment was to
and six months gra
or start of constru

Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate has been
obtained from the competent Authority on 02.11.2022 and it has also
offered the possession of the allotted unit to the complaipants on
03.11.2022. Therefore, in the interest of natural justice, the
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complainants should be given 2 months' time from the date of offer of

possession. This 2 months' of reasonable time is to be given to the
complainants keeping in mind that even after intimation of possession
practically, one has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit
but this is subject to that the unit being handed over at the time of taking
possession is in habitable condition. It is further clarified that the delay
possession charges shall be payable from the due date of possession Le.
21.08.2019 till the expiry of two months from the date of offer of
possession or till actual handing :E'.ref;"ﬂf possession and whichever is
earlier. The mspnndent—huﬂier has alrea uﬂered the possession of
the allotted uniton 0 -1'.2!122. Thus,}ié]a? pﬁssas sion charges shall be
payable till offer of Fuﬁassinn plus two months Le, 03.01.2023,

Accordingly, it is ﬂ"?%ﬂ}' re of the promoter to fulfil its obligations and
responsibilities as perthe buyer's agreement dated 23.05.2017 to hand
over the pnssessinn‘&uﬁ!n the sﬁpﬁlamd period: Accordingly, the non-
compliance of the mandate cuntal;x_ud in section 11(4)(a) read with
proviso to section [’%} of the ..H.Et on the part of the respondent is
established. As such, the allottées shall be paid, by the promoter,
interest for every Frrtmm of delay from due tdate of possession i.e,
21.08.2019 till offer of possession plus two months Le. 03.01.2023; at
the prescribed rate i.e, 10.75 % p.a. as per proviso to section 18(1) of

the Act read with rule 15 of the rules.

G.IV Direct the respondent not to take any coercive steps against the
complainants such as cancellation of allotment. '

Although the respondent has lssued various demand letters and

reminders but there is nothing on record that it has issued the
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termination/cancellation of the subject unit. Hence, no direction to this

effect can be issued.

G.V To initiate the appropriate penal proceedings against the erring
respondent as the registration of the project has been lapsed and not
renewed.

The aforesaid relief has not been pressed by the complainants during
the course of proceeding. Hence, no direction to this effect are required

to be issued.

G. VI Direct the respondent to pariﬂthn cost and expenses.

48. The complainants are seeking rellef w.r t:-mmpensatlun in the above-

mentioned relief. Hu}ﬁi‘ie Ewpt‘en‘ie Epui't» of India in civil appeal nos.
6745-6749 of zuziﬁjmrd as M/s Newtech Promoters and Developers
Pvt. Ltd. V/s State l:if@:rl& Ors., held that an allottee is entitled to claim
compensation & liti ﬁoh.chﬁrges uhd?r sections 12, 14, 18 and section
19 which is to be decided by the adjudicating officer as per section 71
and the quantum of compensation & fitigation expense shall be
adjudged by the adid*athﬁ umger#@v?@fﬂue regard to the factors
mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of compensation &
legal expenses. Therefore, for claiming compensation under sections
12,14, 18 and section 19 of the Act, the complainants may file a separate
complaint before Adjudicating Officer under section 31 read with

section 71 of the Act and rule 29 of the rules.

Directions of the authority
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Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

d.

The respondent shall pay interest at the prescribed rate i.e. 10.75%
per annum for every month of delay on the amount paid by the
complainants from due date of possession i.e; 21.08.2019 till the
date of offer of possession {Bﬁ,ﬂ 2022) plus two months ie.
03.01.2023; as per pru:vfﬂu tp&e&tm 18(1) of the Act read with
rule 15 of the ru]qﬁ

The responde

ﬂhqﬂ not charge ?.n;,rthing frum the complainants

M of ﬂ1e buyer's g ammeuh
3 l: chaﬁgeahiefrum tha allottees by the promoter,

which is not

The rate of inte

in case of dEfﬂlﬂf"‘Ehﬁii be ﬂharger.i at the prescribed rate ie.,

10.75% by the respondent/promoter which is the same rate of
interest which l?g

rinﬁpmﬁih&[ h&TﬁhiE to pay the allottee, in

case of defaultie, the delayed possession charges as per section
2{za) of the Act.

The complainants are directed to pay outstanding dues, if any, in
next two months and the respondent shall handover the
possession of the allotted unit complete in all aspects as per

specifications of buyer's agreement within next 15 days and if no
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dues remains outstanding, the possession shall be handed over

within four weeks from date of this order.

e. The respondent Is directed to pay arrears of interest accrued, if
any, after adjustment in statement of account; within 90 days from

the date of this order as per rule 16(2) of the rules.

50. Complaint stands disposed of.

51. File be consigned to registry.
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