HAR ERA Complaint no. 3351 of 2021 and Ors.

D GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no. . | 3351 of 2021
Date of filing complaint: | 23.08.2021
Date of decision 21.11.2023
NAME OF THE Blackberry Realcon Pvt Ltd I
BUILDER
PROJECT NAME Paras Square
S.No.| Case No. Case title APPEARANCE
CR/3351/2021 | Joginder V/S: Elaﬁ:hm Realcon Pvt | Sh. Vivesh Garg
Lui 4

Sh, Pardeep Garg

2 | CR/3352/2021 | Rita W:h mafkhirq,rneﬂe& PvtLtd | Sh. Vivesh Garg

Sh. Pardeep Garg

— L
CORAM: A | YA -
Vijay Kumar Goyal \ WO Member
Ashok Sangwan | Member
| Sanjeev Kumar Arora , Member

ORDER

1. This order shall di & ﬂfhﬂth ﬂ'.ae comp H:uts fitled as above filed before
this authority in form CRA under section 31 of the Real Estate (Regulation
and Development) Act, 2016 [hereinafter referred as "the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a)
of the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
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namely, Paras Square being developed by the same respondent/promoter
i.e., Blackberry Realcon Pvt Ltd, The terms and conditions of the buyer's
agreements fulcrum of the issue involved in all these cases pertains to
failure on the part of the promoter to deliver timely possession of the units
in question, seeking award of Refund the entire amount along with
intertest and the compensation.

The details of the complaints, reply to status, unit no,, date of agreement,
possession clause, due date of possession, total sale consideration, total

paid amount, and relief so ugh1 are g*.ren in the table below:

|_._-.
Mol g :_

Project Name and Blackberry Realcon thl.ul Paras Square _Sector 63 A, Gurugram, |

Location Har:,,-,ani 0 .
l,.-"‘r [ i | L g i _‘
Possession Clause: - 7. [a]
The dute of mmpfarmmfﬁln Project shall ir‘rhﬂﬂ Six (36) months from the start of
construction hereof, mMrgr force majenre or/and any. other reason beyond the control of
Developer, subject to all Allottee(s) having mplied with oil the terms and conditions of
this Buyer's Agreement and not being, 7 under visions of the same and all
amounts due ond payak ‘the Allottee(s) rth Agreement having been paid in
time to the Developer, The Developer imn upen the recelpt of OC/CC shall give notice to |
the Allottee(s), In writing to -possession of the Unit for his/its fit-outs and occupation and |
use ("Notice of Possession’), m;‘hmﬁm certain documents by the Allottee(s).
. (Emphasis supplied)
Occupation certificate: - y - th
» OC obtained on 23.07:2018 (=
Sr. | Complaint | Re Unit f Duedate | Total Relief
no, | no.Tite, | statis |No. | | apartment | Consideration | Sought
and =1 | buyer ‘passessi | /
Date of : agreement | on Total
ling of . Amount
complaint . i paid by the
M| & Wb S YT N complaina
3 ﬁl d
1. | CRf3351/2 | Reply 1302201 5= ~Pafun
g1 Fecely ﬁu 1| 12122013 ¥ Re 4763340/ | the entire
edon [rOOF | (Pageno, 21 | (Calculate amount
Date of filing | 12.10. [Page af the d from the | AF: - along with
comploint 2021 | 24 | complnint) date of Rs.43,55.820/ | Interest
23.08.2021 W the excavatio | [Inadvertently
complal nile miéntioned a8
nt, BBA) 13.02.201 Fs 47 63.000/-
: #) in POD dated
03.10.2023)
Z CR/3352,/2 | Reply ¢ 13.02201 | T5C:- Refund
s ; receiy, | [Trpo Rl | TELSERED: |a Rs.47.63,340/ | the eatire
edon 702 [ Calculnte FTETTTTS
| | d from the | . ]
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Date of 12.10. powerC | (Page no. 19 | date of AP: - along with |
filing 2021  Prufloor of the excavatio | Re43.55.820/- | intersst
complaint complaint) | nie (Inadvertently
23.08.2021 | Page 13.02.201 | mentioned as
o, 22 %) Rs. 47.63,000/-
of the in POD dated
complai 03102023
EBA]

' Note: In the table referred above certain abbreviations have been used. They are elaborated
as follows:

Abbreviation Full form

TSC © Total Sale consideration

AP : Amount paid by the allottee(s)

| POD : Proceedings of the day

The aforesaid complaints were: ﬁ]r&d by the complainants against the
promoter on account of wnlhﬁﬂ;ﬁ ?E }he apartment buyer's agreement
executed between the parties in respect “pf said unit for not handing over
the possession by ﬂ\ﬂﬂt_le date, sﬂel-:mg_‘award of refund the entire amount

along with lnteresb

It has been demdaﬁ:tp great the salxl mp]ajré:s.a&an application for non-
compliance of squm? ﬁbi[gaﬁnn un t:he part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of l;he nhﬁgﬂﬁnns cast upon the promoters,
the allottee(s) and the real esmtéa’gﬁhts underl_the Act, the rules and the

A T y i"_"'l
regulations made %e%uﬁdhr I[[

The facts of all the complaints filed by the complainant(s) /allottee(s)are
also similar, Out of the above-mentioned case, the particulars of lead case
CR/3351/2021 Joginder V/S Blackberry Realcon Pvt. Ltd. are being taken
into consideration for determining the rights of the allottee(s) qua refund

the entire amount along with interest.

A. Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:
Page 3 of 25
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CR/3351/2021
Joginder V/S Blackberry Realcon Pvt. Ltd.
Sr. No. | Particulars Details
% Name of the project Paras Square, Sector 63 A, Gurugram, Haryana
2. Project area Z.20 acres

3, Nature of the project Commercial Unit
s | DTCP License no. & validity | 23,0 2013 dated 17.05.2013

status Valid upto 16.05.2017

2T el T
. Yule Propbuild Pvt. Ltd
5. Name of Licensee _J,';-’.‘"r'ﬂ 3
' "R d béaging no. 13 of 2018 dated

f. RERA Registered / noty” % R?EWE :

cesies o5 4" 06 09.2018 oo 31.122018
7. Unit no, ‘ : FF 60, 1:‘-I‘1nur

1 = j {Pagena. i?LuE d-.; ﬂfﬂtq:llalnt, BBA)
B. Unit admeasu rlnl ) \ i.‘-'iﬂ Iﬁq I?F.
1 f’ (Page na. 1? qf‘tlwmmplaint. BBA)
9. Date of excavation | . 13 D;J? 11 >
mm'er mfnnnatlnn}
10. | Allotment LEHE:FI -”E EE‘FE:R 1
| (Page 17 of the complaint])

11. | Date of execution ofbullder | 12122013

buyer agreement (Page no. 21 of the complaint)
12. | Possession clause Clause 7.(a)(1)

The date of completion of the Project shall be
Thirty Six (36} months from the start of
construction hereof, subject to force majeure
or/and any other reason beyond the control of

Developer,

strictly complied with all the terms and

conditions

subject to all Allottee{s) having

of this Buyer's Agreement and not

being in default under any provisions of the
same and all amounts due and payable by the |
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Allottee(s) under this Buyer's Agreement
having been paid in time to the Developer, The
Developer immediately upon the receipt of
OC/CCshall give notice to the Allottee(s), in
writingto take -possession of the Unit for his/its
fit-outs and occupation and use (“Notice of
Possession”), on furnishing certain documents
by the Allottee(s).

(Emphasis supplied)

(Page no. 30 of the complaint, BBA)

13.02.2017
(Calculated from date of from the date of
excavation i.e 13.02.2014)

13. | Due date of delivery of
possession

14. | Total sale consideration - _Rsur‘r%,ﬁﬂiﬂf

J{Pﬁg&@ij? of the complaint) J
15. | Total amount pald by the . | Rs 43,565,820/
complainant /s v [MP“EMWJ* receipt dated 30.08.2013 at
£ page no, 16 of the complaint)
T _:' Vs -
16. | Occupation certiérﬁtﬁ 423072087
)

': (Annexure R-5 at page no. 44 of the reply)

—

17. | Offer of pos session’ 23.07.2018
ws: “;H%&w}-page no. 32 of the reply)

|

e
18. Fixed Monthly Income qun Re: 45;@11?;@.

' |as per letterd % e “The @W’ﬁ{!ﬂﬂﬂ.pﬂ}ﬂmﬂﬂﬂlﬁ' income

respondent | | dated INR 46,200/~ per month subject to deductions
30.09,2013 : | of tax Wﬂh‘ﬁwm shall be payable
(5| | < Galoc oyar f i each calendar month.

The developer shall commence paying this
fixed monthly income from the date 100% of
the consideration for the subject unit is paid to
the developer. The fixed monthly income shall
be stopped immediately with the offer of
possession given by the seller/developer to the
intending Allottee(s)/buyer{s)”

19. Fixed Monthly Income Paid | Rs. 23,94,203/- towards Fixed Monthly Income

v
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(From August, 2013 till May, | Rs. 2,70,643 /- towards TDS on Fixed Monthly
2018) [ncome
(Page no. 19 and 60 of application dated
28.03.2023)
Facts of the complaint

The complainant has made the following submissions in the complaint: -

8. That the complainant in the month of May 2013, along with his other
family members was sear::hing a:ﬂmn'tercia} property in order to increase
their family income. Some hrﬁk&s‘!ﬂating to the real estate along with
officials /executives of the resp:}ndent namely Mr. Vikas Verma and Mr,
Umesh Arora, contacted the cnmﬁlﬂil;aant'fur the investment in a project of

—

the respondent.

9. That they assumd?tﬁfé_?umpiaman;'ﬁiérﬁe ]f;rﬁ]ett in question would be
constructed as a ifé’@gmiaj‘t project gonsisting of studio apartment and
service apartment ﬁﬂypgr&ﬂ com hinaﬁg}n of contempaorary architecture
and features to pruvi&u:r:umf i 6r a total area of 2.2 acres of
land which consists of un’iy one tﬁ%&ﬁnmﬂ‘:/:e same would be of 14 floors
along with lifts, car parking and shopping centre, 24 x 7 security, gated
community, security cabin, paved compound and fire fighting systems.
The sales Executi#@'ﬁftthq réspﬂi:ldg.ﬂt further told the complainant that
the project in question is situated on the main sector road of 90 mtr, in
width, having 15 mtr. service road and 60 mtr. metaled road which would
have access to national highways leading to Delhi, Jaipur and Faridabad
and since the project in question is situated on the main road of 90 mtr.,

the surrounding areas would also be developed by various builders.

10. That the total area of a retail shop was 420 sq. ft. @ Rs.10,000/- per sq. ft.
totaling to Rs.42,00,000/-and a payment schedule was handed over to
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them, according to which they had to pay Rs.5 lacs at the time of booking

of the shop in question and the balance amount of Rs.37 lacs was to be paid
within 60 days of the said booking. In addition to this, the required
EDC/IDC, car parking and IFMSD (Interest Free Maintenance Security
Deposit) amounting to Rs.5,63,000/- approx. would be extra, The said
officials of the respondent assured the complainant and his family
members that the respondent will accept the amount of Rs.42 lacs and
service tax through bank transfer and the remaining amount of
Rs.5,63,000/- can be paid in l:‘.El-.'ih l'mwﬂwr they told that no receipt of any
kind in respect of the cash amm,ml: wqu]d be issued by the respondent to
them. After the receipt of the whuie amount of Rs.47,63,000/-, they were
left to pay only I:h& amount of ’the execution and registration

charges/expenses 6@3 conveyarnce ﬂaﬂd of the shops in question.

(>}
11. That the said saleswunﬁs furrher assured-them that if they pay the

whole amount of Rs47,63,000/- including service tax etc. of each of the
shops, in one shot “a,g the l_:imu of hﬂukltgg of the shops in question, the
monthly income of Rs“{ﬁ,ﬂﬂpj %ﬁ[ﬂqg E&,.ﬂm deductions of applicable

taxes would be payable to theft separately

12. That on the sau:f‘;aﬂiuram:es and commitments of the officials of the
respondent, the cgﬂfp]aman; alqng with hlﬁ gister-in-law Smt. Rita w/o
Sunder Singh, hunhd 2 shops admeasunng 420 sq. ft. each and paid
Rs.43.55,820/- each through cheques (i.e. Rs.42,00,000/- towards the 5
costing of one shop and Rs.1,55820/- towards service tax) and
Rs.5,63,000/- each were paid by both the allottees in cash to the
respondent but the respondent didn't issue any receipt in lieu thereof and
thus the total price of the shops in question have been paid by the
complainant and the other two allottees in respect of their shops and a
receipt of Rs43,55820/- was issued by it on 30.08.2013 to the
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complainant and similarly the other allottee paid the total price of their
respective shops to the respondent and both the allottees including the
complainant were left to pay the stamp and registration charges only for

the execution of the conveyance deeds of their respective shops.

13. That after the receipt of the whole price of the shop in question, the
respondent issued an allotment letter dated 30.08.2013 itself vide which
his booking was confirmed and he was allotted retail /commercial unit no.
FF-60 in Paras Square, Sector 634, Gurgaon admeasuring 420 sq. ft
whereas the other allottee wasnﬂr::._u;‘&d'ﬂ nit no. FF-58.

14. That thereafter, the respnndenhii&ued a letter dated 30.9.2013 with
regard to fixed munth]y-iucﬂme- plan;furthg unit in question amounting to
Rs.46,200/-. It w tioned in. %Hsa‘iﬁ ie_ﬁer that the said monthly
income shall be st:g;“lmmedrateiy with the uﬂ‘er of possession given by
it to the cnmp[ainaﬁﬁ;

15, That at the time gf‘“hauiﬂng of the shop in guestion, the respondent
assured the com plam*aqnthatﬁmcqw a;mﬂdy paid the total cost of the
shop in question, the siid unit-iwould Be let out to a tenant by the
respondent itself so that the monthly income could be earned by the

complainant. L B

16. That the builder hmf ag;rqemmtwahite;mmnad between the parties on
12.12.2013 vide which the respondent was required to complete the
project in question within a period of 36 months from the date of
construction and it was also entitled to a grace period of 180 days
thereafter and thus it was bound to complete the constructions of the
project in question and to handover possession of the unit in question to

the complainant but more than 4 years stood expired even after the said
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period but the respondent neither completed the project nor delivered the

possession.

17. That the said fixed monthly income in respect of the shop in question was
paid by the respondent to the complainant till June 2018 @ Rs.41,580/-
after deducting the required TDS but thereafter it stopped the same and
upon inquiry by the complainant, the respondent told him that the project
in question is about to complete and the interested tenant is being
searched for leasing out the Ehup j]:l question and assured him that the
subsequent payments of the ﬁmd,ﬁzgﬁmnnthly income would be paid in a
very near future and after the recﬁipt of the occupation certificate, the
same would be let out to'a tenant so that a handsome monthly amount in
the shape of rent :;uj]d be fel.‘chq'd i:'f? I;!I'm in respect of the shop in
question and he wf%f&ﬁ uested to W‘éllt Fur some time.

18. That in the month q.f November 2018, when the respondent didn't
complete the prmec‘:ﬂin hu estion, the complainant went to the office of the
respondent and in Ll;ed ‘about thMce, monthly income/rent in
respect of the shop in® qmﬁﬁg-g ﬁm%fespundent kept the matter

lingering on one ertext or the uthP_r or for the best reasons known to it.

19. That all of a sudden, the complainant received a demand letter /reminder
dated 12.2.2019 by u@;t:tt hewas askgﬁl ,m&ar the outstanding dues and
also advised to get the registration of the prﬂperty in question in his name
and he was also asked to pay holding charges @ Rs.30/- sq. ft. p.m. on
super area basis and till then the unit in question shall remain in the
custody of the respondent. Thereupon the complainant went to the office
of the respondent and complained about the said reminder whereupon he
was told to ignore the said letter as the same might have been issued ina

routine manner and he was given an assurance that the subsequent

>
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monthly payments in respect of the unit in question would be released in

his favor in a very near future.

20, That another reminder dated 07.03.2020 was received by the
complainant to clear the pending dues of Rs.8,58,244 /- and Rs.2,32,680/-
towards holding charges despite the fact that the complainant had already
paid the total price of the shop in question to the respondent in one go on
30.08.2013 and he was left to pay the registration charges only. The
possession of the same was not at all delivered to him by the respondent
till date and thus cumplainé:jt.-éi@ﬁg'ﬁiﬂ] his sister-in-law Rita jointly
moved a complaint in that regard fnn-the respondent on 16.3.2020 and
requested for a refun};l after the r:anquIaﬁun of their units and their
complaint was kepﬁ,ﬁlﬂ Tegpnndmﬁﬂ rif\&ﬂ:ﬂurd but the same was not
acknowledged by muhmuever. he was given an assurance that the matter
would be resolved sg,nner and he would be informed accordingly.

21. Thatim medlately*aghr that, complete lockdown was imposed by the govt.
of India, w.e.f, 25, ﬂﬁ’ﬂﬂzﬁ ﬂ]ﬁ:tn ﬁnr@haﬁ[{us And the whole country had
to stand still then and H‘lE_i‘H-’ and the sald Jockdown continued for more
than 3 months due tg which no carrespondence or personal meet took
place between the partiesin thatregard.

22. That thereafter, me.gq‘m;ﬂahant ma;ﬁa,rggyw visits to the office of the
respondent for the release of his monthly income amount in respect of the
shop in question but no satisfactory reply was given by the respondent to
him. Another final reminder dated 11.02.2021 was issued by the
respondent by which the complainant was again asked to clear the
pending dues of Rs.8,04,720/- along with Rs.1,24,876/- towards interest
and Rs.6,29,300/- towards holding charges @ Rs.50/- sq. ft. per month on
super area basis totaling to Rs.15,58,896/- more and till the clearance of

the above amount, the possession of the property in question shall remain
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in the custody of the respondent and he was also asked to pay the

maintenance charges of the property in question.

23. That the respondent has not given a single penny to the complainant
towards his monthly income after June 2018 and the respondent is still
retaining the said amount along with the total sales consideration, i.e,
Rs.47,63,000/-. Thus, the complainant has been left with no alternative
but to withdraw from the allotment of the unit in question, Also, it is a
settled law that nen-completion of the project and non-delivery of
possession in stipulated period, the complainant can't be made to wait for
an unreasonably long time and in the present case, a period of more than
4 years has stood expirgd after ﬁle Eracﬂ peﬂnd of 180 days and thus it is

a case fit for rlaﬁ.mcllIJ {: TN

C. Relief sought by thefeﬁ;mpla[nant -
24. The complainant I.ia‘&'imu ght following relief(s):

l.  To direct the r&’pn{lﬂent to refund ﬂmenﬁre amount with interest.
D. Reply by the respundem

The respondent by way of written reply made following submissions:

25, That the instant complaintis not:maintainable before the Id. Adjudicating
officer in terms of decision’ of the Hon'ble Apex Court in IREO Grace
Realtech Pvt Ltd ﬁs Abhishek Khanna & Ors (2021) 3 SCC 241 wherein it
was specifically held that in cases where the respondent/builder is already
in receipt of occupancy certificate pursuant to which the
respondent/builder has even offered possession of unit to an allotee that
too before institution of the case, the allottees in such cases are bound to
take possession of their unit with DPC, if any, and no order of refund is
warranted in such cases. Relevant para of aforesaid Judgement is as

follows:-
Page 11 of 25
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"21.1 The issue which now arises s whether the Apartment Buyers are bound to
accept the offer of possession made by the Developer where the Occupation
Certificate has been issued, alongwith the payment of Delay Compensation, or are
entitled to terminate the Agreement

212 ..

i} Apartment Buyers whose ollotment fall in Phase 1 of the Project comprised fn
Towers A6 to A10, BI to B4 and C3 to C7, where the Developer has been granted
occupation certificate, and offer of posession has been made are enlisted in Chart A

1. Chart A allotees

(i) We are of the view that allotees in 8L No.1 and 2 in Chart A are obligated to toke
possession of the apartments, since-the construction was completed, and possession
offered on 28.06.2019 after the issuaneeof Occupation Certificate on 31.05.2019. The
developer is however obligated to.pay Delay Compensation for the period of delay
which has occurred from 27.1 L.i?ﬂ.!ﬂ' I:m the date of offer of possession was made to
me allotees, .

The ratio of afuresa;ldﬁiudgeméuﬂwir{ﬂl applicable to the facts and
circumstances of ﬂt&‘*mstant case. Herein, the respondent has already

obtained m:cupzmr;r ‘certificate for the project on 23.07.2018 itself
pursuant to whic#rﬂnmplalnant has also been offered with possession of
his shop on 28. ﬂ?\xﬂﬂ-itsﬁif hutuit [t.; m};alnant who is not ready &
willing of taking over possession: s.sﬁnp hy clearing his outstanding
dues. As such, in terms of IREQ ﬁﬁi‘iﬂﬁ{ﬂuprﬂ} complainant be directed
to take possessio is shop HﬂﬂLDFE’il’*an}Fhut subject to clearance of
;'i T . TN

26. That the cnmpla@tl_ has fiot ap-pm':a;ahéd this Hon'ble Authority with

clean hands and suppressed vital fact of non-payment of his pending

its entire dues.

instalment. The complainant in order to hide his said loophole has even
spun a false story that he had paid his entire dues at time of booking itself
which also includes the amount towards EDC/IDC, car parking & IFMSD
(Interest Free Maintenance Security Deposit). The complainant further
claims that despite entire payment made by him, the respondent has not

issued the receipt of the entire amount. There is no substance of truth in
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such allegations in as much like any other allotee the complainant has also
been issued with the payment slip of the amount paid by him towards price
consideration of him shop. Moreover. under the payment plan opted by
complainant, i.e., 'MONTHLY INCOME PLAN' the entire sale consideration
was to be paid in two stages, i.e,, Towards Booking- minimum 95% of BSP,
& At the Time of Offer of Possession- balance along with EDC/IDC/Car
Parking/IFM5/FLC & other charges.

27. That the second stage commences at the time of offer of possession and
respondent raises demand in rerjns of payment plan epted by the
complainant, Therefore, at the ﬁmé of booking only the amount due and
payable at first stage is demandea:l a" d. not the entire amount. It is
submitted that the mp}}ai’ﬁantl-im a
respondent that tos ﬁft}inut ;ny prnnf

28. That the cumplamsmthnmself had adniitted the fact that respondent had

",m;l]ust acquisition upon the

paid to her a sum’ nEj 4&,2[1&!— p.m. 1.mdf:r monthly income plan of Rs.
46,200/~ p.m. till in@ 18. It is suhmlt;gd that respondent by its letter
dated 30.09.2013 has”hgreeﬂ to pay-the samie till possession of the shop is
offered to the complainant. The possession was offered on 28.07.2018 thus,
this liability of mﬂ‘mﬁnﬂﬂﬂu p mnhthly fixed amount lapsed on that
very day. It is sub — that as tﬁiﬂm%l}ant Is a co-signatory to letter
dated 30.09.2013, herwhuurrd by the conteént made there under.

29. That the complainant herein himself has been guilty of not adhering the
payment schedule, as complainant himself has defaulted in paying his
complete instalment in terms of agreement. The same is not permissible in
terms of RERA Act, 2016 as such, the complaint merits outright dismissal.

30. That the present complaint is infructuous and not maintainable since
construction of the project is already complete and the respondent has

received occupation certificate of the project on 23.07.2018. Possession
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was also offered to the complainant on 28.07.2018. As such, there no delay

at all on the part of the respondent in completing the construction of the
shop. The project is fully in habitable condition and many allotees are
already residing in the said project.

31. That the respondent had issued several demand letters, reminder letters,
final reminder letters, pre- cancellation letter, etc. on the complainant for
payment of instalment. However, the complainant has not enly failed to
make the payment of the due amount, but has also filed the present
complaint just to harass the rgsp‘un;l'hn't.

32, That on account of failure of the Eﬂmplainant to take possession of the
shop within 30 days of suth offer the Respondent is entitied to holding
charges in terms of wﬁe 1&"1 of the ﬁﬁiﬂ']}he possession of the shop was
offered on 28.07. 2 1@ t:hEI"EfDI‘E as per Clause 10.1 of BBA respondent is
entitled to holding c]g,arges after 30'days from the date of such offer and till
the date complains lig esiover pﬂssaﬁs ion of its shup by clearing its dues.
Moreover, the res :'[s also nbngildg‘t{': afa}r interest on account of
failure on the part o ‘ﬂm mmplalnant to iakenver possession of its shop
despite the same being offered on 28.07:2018 itself.

33.That the Hon'ble § reme Court of In in the case of Saradmani
Kandappan and ﬂ{‘s is 5. Rﬂlaﬁl&ﬁi’u‘i‘ﬂfﬂ Drﬁ.. decided on 04.07.2011
having citation [zi}muz SCC 18 in pari 33 and 34, while interpreting
similar contracts involving performance of reciprocal promises in respect
of immovable properties has interpreted sections 52, 53 and 54 of the
Indian Contract Act, 1872, to hold that in case of a contract wherein
payments are to be paid by the purchaser in a time bound manner as per
the agreed payment plan and he fails to do so then the seller shall not be
obligated to perform its reciprocal obligations and the contract shall be

voidable at the option of the seller alone and not the purchaser. The said
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dictum is applicable in the present case as well since the order of

performance of reciprocal performances as per the agreement mandate
timely payments by the complainant but the complainant has not paid its
complete instalment hence respondent is also not obliged to deliver
possession of the shop till entire dues are paid. Moreover, the complainant
also cannot seek interest or damages since it is he who is in default and itis
the respondent who has completed the construction and can exercise his
right to cancel the agreement or claim damages from the complainant for
the default on its part. | :

34. That the Hon'ble National Ennggmgr;'p;;p utes Redressal Commission in the
case of Manas Developers vs. Madhuf Arjun Bhabal, bearing Revision
Petition No. 1563 uf,azf_ﬁ'i-i décided on'09.03,2015, has held that in cases
where the complainants have failed to pay the amounts in accordance with
the agreement and are defaulters then the builder cannot be held liable for
delayed PﬂﬂﬁESSlﬁh;:ﬁl‘;EE the builder is Eiiﬁ;;hl;ﬂgated to give possession
without getting m&g:_}l:;'ﬁ'ei“:paj!mﬁt ﬂnﬁtﬁ’;ﬁ"jﬂﬁst It is further held that
defaulters should nut”h@ rewarded for their own wrongs.

The said judgment is squarely ap'plﬁ:ahfe to the facts of the case and the
present complaint ts disntissal with ‘costs, in view of the same.

35. That further, Hﬂn’ﬁic}:r@ﬁlé Cou Hl_f{d%a in the case of Supertech vs.
Rajni Goyal, decided on 23:10.2018; reported as 2018 (14) SCALE 187,
has held that consumers cannot be allowed to reap the benefits of their own
wrong by not taking possession when the same has been offered by the

builder and the computation of interest also closes on the said date.

“Furthermore, the period of Interest should close on April 2016 when the Full
Occupancy Certificate was obtained as per the admission of the Respondent-
Purchaser herselfin para 4{}) of the Consumer Complaint, wherein she has admitted
that the Appellant-Builder had obtained the Completion Certificate as late as April
2016. The Respondent - Purchaser could not have any further grievance after April
20116 with respect to delay in handing over possession. The Respondent-Purchaser
atght not to be allowed to reap the benefits of her own delay in taking possession.”
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36, That it is also pertinent to mention here that in the present complaint under

reply the complainant has not been able to point out a single provision of
either the Real Estate Regulatory Authority Act, 2016 or the Haryana Real
Estate [Regulation and Development) Rules, 2017 which has been violated
by the respondent. Thus, this complaint is not entitled to any relief at all.

E. Jurisdiction of the authority

37. The application of the respondent regarding rejection of complaint on

38.

39.

E. L Territorial Iurls!]iﬂﬁhﬁ'
As per notification ng:-1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Piaméj,n,g Department, the jurisdiction of Real Estate
Regulatory Authuﬂt‘%é\uﬁuﬂraﬁt si:.a]li-hai:;iﬁra Gurugram District for all
purpose with nfﬁ::e}g;mated in Gurugram, Inthe present case, the project

the present compl int.
E. II. Subject matter ]uﬁﬁdl:'hn’n
Section 11(4)(a) of the Act; 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

ground of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject rqz__r_l,:tgg;};;rpadictinn to adjudicate the present
o
complaint for the reasons giyen helow.
ompla eas nr_g;:,: “c_".' FT" :i‘\

in question is situated. within the -pianning area of Gurugram District
Therefore, this authority hascom plétetéﬁ'itnria] jurisdiction to deal with

=

kR

reproduced as hereunder:

Section 11

f:U The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or bulldings, as the case may be, to the allottess, or the

Page 16 of 25



H)ARERA Complaint no. 3351 of 2021 and Ors.

B GURUGRAM

common areas to the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the obligations cast
upan the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

40. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage.

41. Further, the authority has no thth i!t prﬂceedfng with the complaint and
to grant a relief of reﬁmdjﬂ]w prggent‘matter in view of the judgement
passed by the Hnn'hlgsﬁpex Gourt in Newtech Promoters and Developers
Private Limited Fsﬂﬂm of U.P. and Ors. ﬁnpm} and reiterated in case

of M/s Sana Real tel.lmm'da&‘ﬂthet P; Union of India & others

SLP (Civil) No. 13 za&u aecked mﬁ'i?,élg'l‘ﬂzzwhereln it has been
L

laid down as unders ©

\': A
"86, From the schéme of the Act of which-a detailed reference has been
made and mk.'ng note of power of adfudication delineated with the

regulatory a und admdim ~ what finally culls out {5 that
although the ﬂstﬁumﬂm igns like ‘refund’, ‘interest’,
‘penalty’ and e mﬁuﬂ o mnjaln of Sections 18 and 19

clearly manifests thot when [t comes to refund of the amount, and interest
an the refund gmount, or dirécting puytient of interest for deluyed
delivery of possession, or penalty and interest thereon, it is the regulatory
atthority which has the power to examine and determine the outcome of
a complaint. At the same time, when it comes to o question of seeking the
relief of adjudging compensation and interest thereon under Sections 12,
14, 18 and 19, the adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of Section 71 read with
Section 72 of the Act. if the adjudication under Sections 12, 14, 18and 19
other than compensation as envisaged, iff extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit and
scope of the powers and functions of the adjudicating officer under Section
71 and that would be against the mandate of the Act 2016,”

-
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42. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cases mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount,
F. Objections raised by the respondent

F.I. Objection regarding holding charges.

43. The Hon’ble NCDRC in its order dated 03.01.2020 in case titled as Capital
Greens Flat Buyer Association iu:t;l Ors. Vs. DLF Universal Ltd,,

Consumer case no. 351 of 2{[15?

“36. It transpired during. thie co r:ﬂur.s&

) ‘r’!'f

QFJ&PQWEHH that the OP has demanded
holding chargesaind maintenance :hame; from the allottees. As far as
maintenance ¢harges are concerned, the same should be paid by the
allottee from the date the possession is affered to him unless he was
prevented from toking possession solely an.aceount of the OF insisting
upon exequsten) of the Indemiit-cum-Undertaking fn the formaor
prescribed\bgEit for che’ purpuie ﬂ‘mq;qterumr:e charges for a particular
period ha waived by the developer, the allottee shall olso be
entitled to Such & waiver, As for as holding charges are concerned, the
developer hagfly. received the sale consideration has nothing to lose by
halding possession of the allotted flarexcept that it would be required to

maintain the apartment. Tﬁmjlﬁ,

payable to the dmfadeﬂ:er Even
been delayed on account

sale consi
charges the
is defayed.”

olding charges will not be
where the possession has

allottee having not paid the entire
’tl'm devel Sﬁ'

{ Emphas:'s supplied)

ot be entitled to any holding
rest for the period the payment

44. The said judgment_q_ﬁ-' Hon'ble NCDRC was also upheld by the Hon'ble
Supreme Court vide its judgement dated 14.12.2020 passed in the civil
appeal filed by DLF against the order of Hon'ble NCDRC (supra). The

authority earlier, in view of the provisions of the rules in a lot of

complaints decided in favour of promoters that holding charges are

payable by the allottee. However, in the light of the recent judgement of
the Hon'ble NCDRC and Hon'ble Apex Court (supra), the authority

concurring with the wview taken therein decides that a developer/
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promoter/ builder cannot levy holding charges on a homebuyer/ allottee

as it does not suffer any loss on account of the allottee taking possession
at a later date even due to an ongoing court case.

45, As Far as holding charges are concerned, the developer having received the
sale consideration has nothing to lose by holding possession of the allotted
Aat except that it would be required to maintain the apartment. Therefore,
the holding charges will not be payable to the developer. Even in a case
where the possession has been delayed on account of the allottee having
not paid the entire sale r:unslderatl:m, the developer shall not be entitled
to any holding charges thou gl'ti'ft whﬁld be entitled to interest for the
period the payment is delayed

G. Findings on the reliet' wught by the mmplainants

G.1 Direct the resglgtbpnt to r&fumi Iile pa]\iigp amount with interest.

46. In the present casr: &4 cnmpiainant was allotted the unit vide allotment
letter dated 30.08. 2[111“3 ‘The buyer's agreement was executed between the
parties on 1112.2[}13. The total sales consideration of the unit is Rs.
47,63,340/-. The cnmpﬁinﬁ]‘éf :lain'!,sw'ﬁ'ﬁine' paid Rs.43,55,820/- through
cheques and Rs.5, g:lf in cash. qu]eugr there is dispute as to total
amount paid by the c plainant by way of cash. Authority is of the view
that since there exist no receipt/any ut]'mr documentary proof with
respect to payment 6f ﬁs. 563, Ijﬂ[}f I:re[ng made in cash, therefore, the
total amount paid by complainant is taken to be Rs.43,55,820/-.

47. Section 18[1) is applicable only in the eventuality where the promoter fails
to complete or unable to give possession of the unit in accordance with
terms of agreement for sale or duly completed’ by the date specified
therein. The due date of possession as per buyer's agreement was
13.02.2017 and the allottees in this case have filed this complaint on
23.08.2021 after possession of the unit was offered to him after obtaining

Page 19025 %



HARERA Complaint ne. 3351 of 2021 and Ors. J

< GURUGRAM

48,

49.

50.

occupation certificate by the promoter. The OC was received on
23.07.2018 and the offer of possession was made on the same day, i.e,
23.07.2018. The complainant through filing of complaint dated 23.08.2021
wish to withdraw from the project and seek refund of the paid-up amount
along with interest due to failure of respondent/promoter to provide
timely possession of the subject unit in accordance with the terms of
buyer’s agreement,

The right under section 18(1) and 19(4) accrues to the allottee on failure
of the promoter to complete or unahle to give possession of the unit in
accordance with the terms of I:he a;reement for sale or duly completed by
the date specified therein. If allottee has not exercised the right to
withdraw from the project after the due date of possession is over till the
offer of possession was made to him, it lmpliE{"}' means that the allottee

b ¥

tacitly wished to continue with the prnject. The promoter has already
invested in the prniett ;u complete it and nl‘fered possession of the allotted
unit. Although, for delay in handing over the unit by due date in accordance
with the terms of the agreement for sale, the consequences provided in
proviso to section 18(1) will -:nme. in E’;r;e as the promoter has to pay
interest at the prescnhe& rate of every month of delay till the handing over
of possession and allottees interest for the money they have paid to the
promoter is protected accordingly. '

The legislature in its wisdom in the subordinate legislation under the rule
15 of the rules has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said rule
is followed to award the interest, it will ensure uniform practice in all the
CaAsSes.

Consequently, as per website of the State Bank of India le,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
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date i.e, 21.11.2023 is 8.75%. Accordingly, the prescribed rate ol interest
will be marginal cost of lending rate +2% i.e, 10.75%.

51, However, if it is pertinent to mention here that offer of possession with
respect to unit in question has been made by the respondent on
23.07.2018, ie, after receiving occupation certificate on 23.07.2018.
Thereafter, the present complaint has been filed on 23.08.2021 seeking
rellef of refund. Since the complainant has approached the Authority after

occupation certificate has heen rgp&fv&iand offer of possession has been
s

made by respondent pro muteéfgﬁr@fe regulation 11(5) of 2018 framed
by the Haryana Real Estate Regulatury Authority, Gurugram providing
deduction of 10% ul"tntai sale con slderaﬁun as earnest money and sending
the remaining amnunt to the allottee Emme:liatel;-,r becomes applicable
here. The Haryana }‘qﬁEEstam Regllatory Authority Gurugram (Forfeiture

of earnest money bj; iﬁe'h uilder) Flpgu] ations, 11(5) of 2018, states that-

different. Frauds were carried out w!t.'inur mgy ﬁmr as there was no law for the
same but now, in -dew af the ﬂbmrﬁ= ‘and taking into consideration the
fudgements of Hur{‘b.'u h‘{;tfpnal E‘nnsumar ﬂlﬁplﬁ'ﬂ!}i Epdmssnr Commission and the
Hon'ble Supreme Eﬁrt af India, the aurﬂarmr is of the view that the forfeiture
amount of the earnest money shall not exceed more than 10% of the
consideration amount of the real estate i.e. apartment /plot Sbuilding as the
case may be in all cases where the cancellation of the Mat/unit/plot is made by
the builder in @ unilateral manner or the buyer intends to withdraw from the
project and any agreement containing any clause contrary to the aforesaid

requlations shall be void and not binding on the buyer.”

52. It is observed by the authority that the allottee invest in the project for

obtaining the allotted unit and on delay in completion of the project and
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when the unit is ready for possession, such withdrawal on considerations

other than delay such as reduction in the market value of the property and
investment purely on speculative basis will not be in the spirit of the
section 18 which protects the right of the allottee in case of failure of
promoter to give possession by due date either by way of refund if opted
by the allottee or by way of delay possession charges at prescribed rate of
interest for every month of delay.

53. This view is supported by the judgement of Hon'ble Supreme Court of
India in case of Ireo Grace Realtech Pvt. Ltd. v/s Abhishek Khanna and
Ors. (Civil appeal no. 5785 0f 2019), wherein the Hon'ble Apex court took
a view that those allottees nbligalted to take the possession of the
apartments since ﬂ:;_e‘iunstrl.lmtinn wars chtp_keted and possession was
offered after issuance of occupation cerﬁﬂcat?, It was specifically held that
in cases where thq"-t | nndq_utfhuilﬂ'é?is alrﬂ'-ﬁ'ifjr:in receipt of occupancy
certificate pursuaﬁ_ﬁffcg;'l-; which the respondent/builder has even offered
possession of unit to an allotee that too before institution of the case, the
allottees in such case;x;ﬁ% hg@ndﬂtfﬁe Enﬁﬁs‘étnn of their unit with delay
possession charges, if arq;f and né.'_' der of refund is warranted in such
cases. Relevant pariq%afnresaid_ Judgement s as follows:-

"21.1 The issue which now arises ;sﬂ.wﬁ.gcﬁa:;lthg Apgrtment Buyers are bound o
accept the offer of made. by the, Developer where the Occupation

Certificate has d, along with the sk of Delay Compensation, or are
entitled to terminate the Agreement.

218 .,

i) Apartment Buyers whose allotment fall in Phase 1 of the Project comprised in
Towers A6 to A10, B1 to B4 and €3 to C7, where the Developer has been granted
accupation certificate, and offer of possession has been made are enlisted in Chart A;

2, Chart A allotees

(i) We are of the view that allotees in §L No.1 and 2 in Chart A are obligated to take
possession of the apartments, since the construction was completed, and possession
offered on 28.06.2019 after the issuance of Occupation Certificate on 31.05.2019. The
developer is however obligated to pay Delay Compensation for the period of delay
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which has occurred from 27.11,2018 till the date of offer of possession was made to
the allotees.

=

The aforesaid judgement is very well applicable to the facts and
circumstances of the instant case. Herein, the respondent has already
obtained occupancy certificate for the project on 23.07.2018 itself
pursuant to which complainant has also been offered with possession of
his unit on 28.07.2018 jtself.

54, In the present case, said unit was allotted to complainant on
30.08.2013. There is a delay in handing over the possession as due date of
possession was 13.02.2017 whereaé, the offer of possession was made on
23.07.2018 and thus, becomes a .::asﬂe to grant delay possession charges.
The allottee is ub]lgated to take pussessicrn of the unit since the
construction is com ‘pleted and possession has heen offered after obtaining
an occupation certlﬂcate from the l:umpetent authurity However, the
developer is nhhgated to pay delay charges for the period of delay
occurred from the due date till the date of uffer uf possession was made to
the allottees plus two r&uﬁthﬁ @ 10 ?5% pa The respondent shall issue a
revised account statement within ffdﬁi*i of ¢ thls prder after adjustment of
delayed pussessmn;h;rges at the rate:of 10.75% on the paid-up amount
by the complainant from due date of handing over possession, ie.,
13.02.2017 till offer ﬂfﬂﬂ&&ﬂsﬂlnﬂ plus i;w::um:mthﬂ which comes out to be
23.09.2018. The holding charges hemg :lemanded at the time of offer of
possession are also not leviable and to be excluded from the payable
amount while issuing above revised statement of accounts.

55. That as per section 19(6) & 19(7) of the Act every allottee shall be
responsible to make necessary payments as per agreement for sale along
with prescribed interest on outstanding payments, if any from the allottee
and to take physical possession of the apartment as per section 19(10) of

the Act. In view ofthe same, complainant/allottees shall make the
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requisite payments at the prescribed rate of interest i.e., 10.75% and take

possession of the subject unit as per the provisions of sections 19(6), (7],
and (10) of the Act of 2016.

56. Thereafter, if the complainant fails to pay outstanding amount as per
revised statement of accounts as detailed above within 30 days along with
interest at equitable rate, i.e., 10.75% p.a. on such outstanding amount, the
respondent promoter shall refund the pald-up amount of Rs.43,55,820/-
after deducting the earnest money which shall not exceed the 10% of the
sale consideration and amount alrﬁ&yrpaid against fixed monthly income
plan. Also, the interest at the prwﬁieﬂ rate i.e, 10.75% is allowed on the
till the actual realization of the atnuﬂﬂt \g@r’[n the timelines pruvided in
rule 16 of the mlesfél

H. Directions of the a.;rE:

57. Hence, the authority herehy passes this order and issues the following

directions under se:X%tiE? of the .&ct Jﬂ'e compliance of obligations

|
ﬁ@ger l 9@: entrusted to the authority

cast upon the prom

under section 34(f):

. The respnndijﬁl% are directed to W fresh statement of accounts

within 15 days-o tl}lp order. aﬁer Bd stment of delayed possession

charges at the rate r.:f 10.75% on the pﬂld up amount by the

complainant from due date of handing over possession, Le.,

13.02.2017 till offer of possession plus two months which comes out

to be 22.09.2018. The holding charges being demanded at the time of

offer of possession are also not leviable and to be excluded from the
payable amount while issuing above revised statement of accounts.

ii. The complainants may take the possession within next 30 days on

payment of outstanding amount, if any remains, failing which

i e
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respondent shall refund the paid-up amount of R5.43,55,820/- after
deducting the earnest money which shall not exceed the 10% of the
sale consideration and amount already paid against fixed monthly
income plan. Also, the interest at the prescribed rate Le, 10.75% is
allowed on such balance amount from the date of filing of this
complaint seeking refund, i.e., 23.08.2021 till the actual realization of
the amount within the timelines provided in rule 16 of the rules, 2017.
iii. A period of 90 days is given to the respondent to comply with the
directions given in this_’ufﬁiilj'.hnd failing which legal consequences

would follow.

58. This decision shall mutans mutandls app]y tg both the cases mentioned in
para 3 of this order, 451 ,h LSRR AING

59. The complaints st.?j'@ q{spnsed of. 'True cerﬂﬂed copies of this order be
placed on the case file of each matter.

60. Files be consigned to-registry.

Y| -
an)  (Vijay Kimhar Goyal]
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated : 21.11.2023
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