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Complaint No. 1618 oi 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. 1618 ol 202L

Date of Iiling complaint: 31.03.2 )21

Date of decision t7.7L.2 )23

ORDER

CNR AM:

qhri senieev Kumar Arora N ember

APPEAMNCE:

Sh. Karan Nagpal [Advocate)

Sh. Rahul Thareja Proxy Counsel (Advocate)

Comp ainants

Res ondent

1. The present complaint has been filed by the complainants/allottees under

Section3loftheRealEstate(RegulationandDevelopment)ACt,2016(in

short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short' the Rules) for violation of section

11[a)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations' responsibilities and functions under

the provision of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se'
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Smt. Ram Dulari Devi

Sh. Dhanajay Kumar
Smt. Rita Kumari Singh

Sh. Sachida Nand Singh

All are R/O: Plot no. 17, Co-operative

Bokaro Steel City, lharkhand ' 827001
Colony,

M /s ATS real Estate Builders Private Limited

Regd. office: 7 | | 192, Deepali Nehru Place' New

Delhi South Delhi- 110019

Complainants

Respondent

1.

2.

4.

Versus
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Unit and proiect related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession

and delay period, if any, have been detailed in the following tabular form:

S. No. Heads Information

I

1. Name and location of the
project

"ATS Marigold", Sector 89A,

Gurugram

2. Nature of the project Residential Group Housing

Project area 11.12 5 acres

4. DTCP License 87 of2013 dated 11.10.2013 valid

ti 10.10.2017

Name of the licensee Dale Developers Private Limited &

Gabino Developers Pvt. Lt(.

HRERA registered/ not
registered

Registered vide no,

55 0f 20l'7 dated L7.oa.zvl7
valid till 31.07.2021

6, Allotment letter dated 3 0.07.2 015

[As per page no. 18 of comPlaint)

7. Date of execution of flat
buyer's agreement

3 0.0 7.2015

(As per page no. 20 of comPlaint)

8. Unit no. 1.1.61 on L6thfloor, tower Q1

(As per page no. 22 ofcomPlaintJ

9. Super Area 17 50 sq. ft.

[As per page no. 22 of comPlaint]

10. Possession clause Clause 6.2

(The Developer sholl endeovor to
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complete the construction

Aportment within 42 (fi
months from the dote

of the

fiv twa)
of this

Aoreement, with the ffsre r, eriod of 6

kixl months ie. ("ComDlell n Date"l,,
subiect olways to timely poy

chIrges including the basic

stqmp duty, registration fees
chorges qs stipuloted he

compony will send possession

offer possession of the Apqrtr,

Applicont(s) as and when th
re.ceives the occupotion certi,

th e co m pe tent o utho r iLy (ie s).. )

nent of oll
;ole price,

and other
"ein, The
r'lotice and
ent to the

Compony

icate from

11. Due date of possession 30.07.2019

(Calculated from the da

agreement i.e.; 30.07.201
period of 6 months)

Grace period is allowed

of the
+ grace

72. Total consideration Rs. 1,23,52,500/-

(As per page no. 51 of cor

BS?- 7,09,46,250 /-
(As per page no. 50 of cor

plaint)

plaintJ

13. Total amount paid by the

complainants

Rs. 1,15,90,566/-

(As per applicant ledger r

04.07.2019 on page no. 7

complaint)

ated
7of

eding

3)

14. Occupation Certificate 76.06.2023

[As stated at bar in the P

ofthe day dated 08.09.20

15. 0ffer of possession Not offered
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B. Facts ofthe complaint:

3. That the present complaint is being preferred

Dhanjay Kumar, Mrs. Rita Kumari Singh, Mr.

Section 31 of the Real Estate (Regulation and

4. That for a

EDC/IDC

by Mrs. Ram Dulari Devi, Mr.

Sachida Nand Singh under

Development) Act, 2016 for

seeking directions and relief against the errant actions of the respondent

who despite assuring the possession of the apartment booked/purchased

by them failed to deliver the same and therebv committed the b ch of the

apartment buyer's agreement dated 30.07.2015 and the provisio

under the Real Estate (Regulation and Development) Act, 2016.

total sale price consideration of Rs. 1.2,967,7411- in usive of

parking

by the

charges, maintenance deposit, power backup, car

respondent with respect to the purchase of the residential nt. That

further on 30.07.2015 apartment buyer's agreement was executed een

the parties for the above said residential apartment. That as per e clause

pondent

months

6.2 of the apartment buyer's agreement dated 30.07.2015, the re

charges. That on 30.07.2015 an allotment letter was issu

had assured them to deliver the possession of the unit within 4

from the date of execution of the apartment buyer's agreeme

29.01.2079. That however to the utter dismay of them the re

could not complete the said project on time and failed to de

possession of the apartment by due date as proposed in the a

buyer's agreement dated i.e. by 29.07.20L9 and along with the gra

stated

i.e., by

pondent

iver the

rtment

period

of 6 months i.e.29.07-2079. That the respondent owing to his shonest

Complaint No. 1618 of 2021
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intentions even after taking timely payments against the unit

failed to deliver the possession of the unit, thereby infringing th

the innocent complainants who has spent his hard-earned life

the purchase ofthe said unit.

That in furtherance and without prejudice to the grounds mentio

above, the refund of the amount shall be paid with interest for

between the date when the res the amount or part

thereof from the complainant.

Reliefsought by the comp

The complainants have sought

rights

ngs

ed

of

in

5.

i. Direct the respo

paid by the co

interest at the

The respondent by

That the complaint

contains clause 2L,

resolution mechanism

dispute.

That the complainants

clause

r of Rs. 1,15, ,s66/-

till date al ng with

that rhe

fers to the dispute

of any

namely,

ntofa

herein

period

of the

to be adopted by the parties in the

after checking the veracity of the project

'ATS Marigold', Sector B9A, Gurugram had applied for z

residential unit and agreed to be bound by the terms and co

Complaint No. 161 of 202L

ex
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documents executed by the parties to the complaint. It is sub

based on the application, the respondent company vide its allo

letters dated 30.07.2075 made the allotment of the unit beari

having super built up area of 162.58 sq. meter.

9. That the possession of the unit was supposed to be offe to the

complainants in accordance with the agreed terms and conditi of clause

6.2 ofthe buyer's agreement wh ction was to be mpleted

within a period of 42 months fro the same

was subject to the occu on

ofthe unit is to be hand receipt of

the occupation certifi

They made part-payment out of the total s

to make payment towards the remaining d

charges at the appropriate stage.

That the implementation of the said projer

work was stalled due to non-payment of

and also due to the events and conditions \

respondent and which have affected

on and bound10,

11.

along with icable

pered and of the

by on time

of

materially the

ma]eure

and

itted that

ent offer

no. 1161

6 of2l

construction and progress of the project. Some of the

events/conditions which were beyond the control of the

affected the implementation of the prolect and are as under :

l) Inability to undertake the construction for approx. 7-8

to Central Government's Notification with regard to Den

Complaint No. 161 of 2027

of the agreement

conditions. The
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[Only happened second time in 71 years of independence hence beyond

control and could not be foreseen]. The respondent had awarded the

construction of the pro,ect to one of the leading construction companies of

India. The said contractor/ company could not implement the entire

project for approx. T-8 months w.e.f. from 9-10 November 2016 the clay

when the Central Government issued notification with regard to

demonetization. During this period, the contractor could not make payment

to the labour in cash and as majority of casual labour force engaged in

construction activities in India do not have bank accounts and were paid in

cash on a daily basis. During demonetization, the cash withdrawal limit for

companies was capped at Rs.24,000 per week initially whdreas cash

payments to labour on a site of the magnitude of the project in question

were Rs. 3-4 lakhs per day and the work at site got almost halted For 7-B

months as bulk of the labour being unpaid went to their hometowns, which

resulted into shortage of labour. Hence the implementation of the pro,ect in

question got delayed due on account of issues faced by contractor due to

the said notification of Central Government.

Further there are studies of Reserve Bank of India and independ€nt studies

undertaken by scholars of different institutes/universities and also

newspaper reports of Reuters of the relevant pertod of 2076-17 on the said

issue of impact of demonetization on real estate industry and construction

labour. The Reserve Bank of India has published reports on impact of

Demonetization. In the report- macroeconomic impact of demonetization, it

PageT of2l
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the

and

construction industry was in negative

started showing improvemenlt only in

That in view of the above studies and reports, the said event of

demonetization was beyond the control of the respondent, hence the time

period for offer of possession should deemed to be extended for 6 months

on account of the above.

II) Orders Passed by National Green Tribunal: In last four successive

years i.e.2075-2076-2077-2018, Hon'ble National Green Tribunal has been

passing orders to protect the environment of the country and especially the

NCR region. The Hon'ble NGT had passed orders governing the entry and

exit of vehicles in NCR region. AIso, the Hon'b1e NGT has passed orders with

regard to phasing out the 10 year old diesel vehicles from NCR. The

pollution levels of NCR region have been quite high for couple of years at

the time of change in weather in November every year. The contractor of

the resporident could not undertake construction for 3-4 months in

compliance of the orders of Hon'ble National Green Tribunal. Due to

following, there was a delay of 3-4 months as labour went back to their

hometowns, which resulted in shortage of labour in April -May 2015,

November- December 2016 and November- December 2017. The district

administration issued the requisite directions in this regard.

has been observed and mentioned by Reserve Bank of India at pate no. 10

and 42 of the said report that

during Q3 and Q4 of 2076-L7

April 2017 .
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In view of the above, construction work remained very badly affected for 6_

12 months due to the above stated major events and conditions which

were beyond the control of the respondent and the said period is also

required to be added for calculating the delivery date ofpossession.

(lll) Non-Payment of Instalments by Allottees: Several other allottees

were in default of the agreed payment plan, and the payment of

construction linked instalments was delayed or not made resulting in badly

impacting and delaying the implementation of the entire project.

(lV) Inclement Weather Conditions viz. Gurugram: Due to heavy rainfall

in Gurugram in the year 2016 and unfavourable weather conditions, all the

construction activities were badly affected as the whole town was

waterlogged and gridlocked as a result of which the implementation of the

project in question was delayed for many weeks. Even various institutions

were ordered to be shut down/closed for many days during that year due

to adverse/severe weather conditions.

(V) Covid-19 Outbreak-: The outbreak of the deadly Covid_19 virus has

resulted in significant delay in completion of the construction of the

projects in India and the real estate industry in NCR region has suffered

tremendously. The outbreak resulted in not only disruption of the supply

chain of the necessary materials but also in shortage of the labour at the

construction sites as several labourers have migrated to their respective

hometowns. The Covid-19 outbreak which has been classified as

PagF 9 of 21
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'pandemic' is an Act of God and the same is thus

apprehension of the respondent.

12. The time period covered by the above-mentioned

required to be added to the time frame mentioned

cannot be held responsible for the circumstances

control.

complaint No. 1618 of 2021

beyond the rqasonable

ffii:*
13. That the respondent has already completed the construction of the tower

in which the unit allotted to the complainants is located and it shall soon

apply for the grant of the occupation certilicate. It is pertinent to mention

here that only finishing work in the said tower in question is left and is

being undertaken by the respondent currently.

14. That the complainants are real estate in!,estors who had invested their

money in the project of the respondent with an intention to make profit in a

short span of time. However, their calculations have gone wrong on

account of slump in the real estate market and they are now deliberately

trying to unnecessarily harass, pressurize and blackmail the respondent to

submit to their unreasonable demands.

15. Copies ofall the relevant documents have been filed and placed record.+
Their authenticity is not in dispute. Hence, the complaint can be d{cided on

the basis of these undisputed documents and submission mad]e by the

parties.

Pade 10 of21
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E. furisdiction of the authority:

Complaint No. 1618 of 2021

16. The plea of the respondent regarding rejection of complaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial as

well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below.

E. I Territorial iurisdiction

As per notification no. 1/92/2017-1TCP dated 14.1,2.201,7 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

E. II Subject matter iurisdiction

Section 11(4)(aJ of the Act, 2016 provides

responsible to the allottee as per agreement

reproduced as hereunder:

t the promotet shall be

sale. Section 1[(a)(a) is

tha

for

Section 17(4)(o)

Be responsible for oll obligqtions, responsibilities and functions undar the
provisions of this Act or the rules and regulotions made thereunder or to the
allottees as per the ogreement for sale, or to the ossociation ofallottees, as the
case may be, till the conveyance ofall the qpartments, plots or buildings, os the
cose may be, to the qllottees, or the common qreqs to the associotion of
allottees or the competent outhority, qs the case may be;

Section 34-Functions of the Authority:

344 of the Act provldes to ensure compliqnce ofthe obligations cast upon the
promoter, the ollottees qnd the redl estate agents under this Act ond the rules
and regulations made thereunder.

Pate 11 of 21
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F.

77.

So, in view of the provisions of the Act quoted above, the authority has

complete ,urisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Findings on the oblections raised by the respondent:

F.l Objection regarding complainants is in breach of agreement for non-
invocation of arbitration.

The respondent has raised an objection that the complainants have not

invoked arbitration proceedings as per the provisions of buyer,s agreement

which contains provisions regarding initiation of arbitration proceedings in

case of breach of agreement. The following clause has been incorporated

w,r.t arbitration in the buyer's agreement:

"Clause 21: All or any disputes thot moy arise with respect to the terms and
conditions of this Agreement, including the interpretotion and volidity of the
provIsions hereofand the respective rights and obligotions ofthe parties shall
be first settled through mutuol discussion and amicable settlement, foiling
which the some sholl be settled through orbitration. The orbiffation
proceedings shall be governed by the Arbitrqtion and Conciliation Act, 1996
ond ony statutory omendments/modifcations thereto by o sole orbitrltor
who shall be mutually appointed by the pqrties or if unoble to be mutuolly
appointed then to be qppointed by the Court. The decision of the Arbitrator
shall be finol and binding on the parties"

18. The respondent contended that as per the terms & conditions of the

application form duly executed betlveen the parties, it was specifically

agreed that in the eventuality of any dispute, if any, with respect to the

provisional booked unit by the complainant, the same shall be adludicated

through arbitration mechanism.The authority is of the opinion that the

jurisdiction of the authority cannot be fettered by the existence of an

arbitration clause in the buyer's agreement as it may be noted that section

79 of the Act bars the jurisdiction of civil courts about any matter which

Page lZ of 21
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falls within the purview of this authority, or the Real Estate Appellate

Trlbunal. Thus, the intention to render such disputes as non-arbitrable

seems to be clear. Also, section BB of the Act says that the proyisions of this

Act shall be in addition to and not in derogation of the provisions of any

other law for the time being in force. Further, the authority puts reliance on

catena ofjudgments ofthe Hon'ble Supreme Court, particularly tn National
Seeds Corporation Limited v. M. Madhusudhan Reddy & Anr, (2012) 2
SCC 506, wherein it has been held that the remedies provided under the

Consumer Protection Act are in addition to and not in derogation of the

other laws in force, consequently the authority would not be bound to refer

parties to arbitration even if the agreement between the parties had an

arbitration clause. Further, in Aftab Singh ond ors. v. Emaar MGF Land

Ltd and ors., Consumer case no, 707 of 2015 decided on 73.07.2017, rhe

National Consumer Disputes Redressal Commission, New Delhi (NCDRCI

has held that the arbitration clause in agreements between the

complainants and builders could not circumscribe the jurisdiction of a

consumer.

19. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in

the builder buyer agreemen! the Hon'ble Supreme Court in case titled

asM/s Emaar MGF Land Ltd. V, Aftab Singh in revision petltion no.

2629-30/2018 in civil appeol no. 23572-23573 of 2077 decided on

10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided

in Article 141 of the Constitution of India, the law declared by the Supreme

Court shall be binding on all courts within the territory of India and

accordingly, the authority is bound by the atbresaid view. The relevant para

of the judgement passed by the Supreme Co urt is reproduced below:
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"25. This Court in the series of judgments os noticed above considered the
provisions of Consumer Protection Act, 1986 os well as Arbitratioa Act,
1996 and lqid down thot comploint under Consumer Protectian Act
being a special remedy, despite there being on arbitrotion agreement
the proceedings before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application. There is
reoson for not interjecting proceedings under Consumer protection Act
on the strength an arbitrotion ogreement by Act, 1996. The remedy
under Consumer Protection Act is q remedy provided to a consumer
when there is o defect in ony goods or services_ The complaint meons
any ollegation in writing mode by a complainqnt hos also been
explained in Section 2(c) of the Act. l'he renedy under the Consumer
Protection Act is conJined to comploint by consumer as defned un(ler
the Act for defect or defciencies couse(l by a service provider, the cheap
and a quick remedy hos been provided to the consumer which is the
object ond purpose ofthe Act as noticed above."

20. Therefore, in view of the above judgements and considering the provisions

of the Act, the authority is of the view that complainants are well within the

right to seek a special remedy available in a beneficial Act such as the

Consumer Protection Act and RERA Act,20L6 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this authority has

the requisite jurisdiction to entertain the complaint and that the dispute

does not require to be referred to arbitration necessarily.

F.ll Obiection regarding entitlement of refund on account of complainants
being investors.

21. The respondent has taken a stand that the complainants are the investors

and not consumers, therefore, they are not entitled to the protection of the

Act and thereby not entitled to file the complaint under section 31 of the

Act. The respondent also submitted that the preamble of the Act states that

the Act is enacted to protect the interest of consumers of the real estate

sector. The authority observed that the respondent is correct in stating that

the Act is enacted to protect the interest of consumers of the real estate

sector. It is settled principle of interpretation that the preamble is an
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introduction of a statute and states main aims & objects of enacting a

statute but at the same time preamble cannot be used to defeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that any

aggrieved person can file a complaint against the promoter if the promoter

contravenes or violates any provisions of the Act or rules or regulations

made thereunder. Upon careful perusal of all the terms and conditions of

the apartment buyer's agreement, it is revealed that the complainants are

buyer and they have paid total price of Rs. 1,,15,90,566/- to the promoter

towards purchase of an apartment in the project of the promoter. At this

stage, it is important to stress upon the definition of term allottee under the

Act, the same is reproduced below for ready reference:

"2(d) "allottee" in relation to a real estote project means the person to
whom a plot aportment or building, os the cqse may be, hos been ollatted,

sold (whether os freehold or leasehold) or otherwise trqnskrred by the
promoter, ond includes the person who subsequently acquires the soid

allotment through sale, transfer or otherwise but does not include a parson

to whom such plot, aportment or building, os the cose moy be, is gtven on

renti'

ln view of above-mentioned definition of "allottee" as well as all the terms

and conditions of the apartment buyer's agreement executed between

promoter and complainants, it is crystal clear that the complainants are

allottee(s) as the subject unit was allotted to them by the promoter. The

concept of investor is not defined or referred in the Act. As per the

definition given under section 2 of the Act, there will be "promoter" and

"allottee" and there cannot be a party having a status of "inve$tor". The

Maharashtra Real Estate Appellate Tribunal in its order dated 29.01.2019

e"[" rs or zr
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oppeal no. 0006000000010557 titled as M/s Srushti Sangam

F.III

22.

Developers Pvt. Ltd. Vs. Sarvapriya Leasing (p) Lts, And anr. has also

held that the concept of investor is not defined or referred in the Act, Thus,

the contention of promoter that the allottee being an investors are not

entitled to protection of this Act also stands rejected.

Objection regarding force maieure conditions:

The respondent- promoter alleged that period over and above such grace

period of 6 months be allowed on account of force majeure conditions. The

respondents-promoter raised the contention that the construction of the

project was delayed due to force majeure conditions such as

demonetization, shortage of labour, various orders passed by NGT and

weather conditions in Gurugram and non-payment of instalment by

different allottees of the project but all the pleas advanced in this regard

are devoid of merit. The flat buyer's agreement was executed betfreen the

parties on 30.07.2015 and as per terms and conditions of the said

agreement due date of handing over of possession along with 6 months

grace period comes out to be 30.07.2019. The events such as

demonetization and various orders by NGT in view of weather condition of

Delhi NCR region, were for a shorter duration of time and were not

continuous where as there is a delay of more than three years even after

due date of handing over of possession and there is nothing on record that

the respondent has even made an application for grant of occupation

certificate. Hence, in view of aforesaid circumstances no period more that

specified grace period of 6 months can be allowed to the respondent-

builder. Though some allottees may not be regular in paying the amount

due but whether the interest of all the stakeholders concerned with the

Page 16 of 27



HARERA
HGURUGRAM
said project be put on hold due to fault of on hold due to fault of e of the

allottees. Thus, the promoter respondent cannot be given any le lencv on

based of aforesaid reasons and it is well settled principle that a person

cannot take benefit of his own wrong.

F.Mbrection regarding delay in completion of construction of proiect due to
outbreak of Covid.19

23. The Hon'ble Delhi High Court in case titled as M/s Halliburton Oflshore

Services Inc, V/S Vedonta Ltd, & Anr. bearing no, O.M.p U) (Cornm,) no.

88/ 2020 and LAs 3696-3697/2020 d.ated 29.05.2020 has obse

"69. The past non-perJormqnce of the Contractor cqnnot be condone
to the CoVID-19 lockdown in Morch 2020 in lndio. The Conffactor
breach since September 2019. Opportunities were given to the Con

to cure the some repeqtedly. Despite the same, the Controctor cou

complete the Project, The outbreak of a pondemic connot be used

excuse for non- performance of o contract for which the deodlines
much before the outbreqk itself."

24. In the present complaint also, the respondent was liable to co

construction of the project in question and handover the possess

said unit by 30.07.2079. The respondent is claiming benefit of

d that-

due

sir
ctor
not
on

lete the

n of the

which came into effect on 23.03.2020 whereas the due date of han lng over

of possession was much prior to the event of outbreak of

pandemic. Therefore, the authority is of the view that outb

pandemic cannot be used as an excuse for non- performance of contract

d for thefor which the deadlines were much before the outbreak itself a

said reason the said time period is not excluded while calculating

in handing over possession.

he delay

17 o'i Zl

kdown

Covid- 19

akofa

Complaint No. 1618 f 2021
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Entitlement of the complainants for refund:

Direct the respondent to refund the entire amount of Rs. 1,1S,90,S66/- paid
by the complainants to the respondent till date along with interest at the
prescribed rate under Act of 2016.

The pro.ject detailed above was launched by the respondent as group

housing complex and the complainants were allotted the subject unit in
tower 01 on 30.07.2015 against total sale consideration of Rs.

1,23,52,500 / -. It led to execution of builder buyer agreement between the

parties on 30.07 .2015, detailing the terms and conditions of allotment, total

sale consideration of the allotted unit, its dimensions, due date of

possession, etc. A period of 42 months along with grace period of 6 months

was allowed to the respondent for completion of the project and that

period has admittedly expired on 30.07.2{ll9.lt has come on record that

against the total sale consideration of Rs. 1,23,52,500/- the complainants

have paid a sum of Rs. 1,15,90,566/- to the respondent.

Thus, keeping in view the fact that the aliottees- complainants wish to

withdraw from the project and are demanding return of the amount

received by the promoter in respect of the unit with interest on his failure

to complete or inability to give possession of the unit in accordance witl)

the terms of agreement for sale or duly completed by the date specified

therein. The matter is covered under section 1B(1) of the Act of 2016. The

due date of possession as per agreement for sale as mentioned in the table

above is 30.07.2019.

27. The occupation certificate/completion certificate of the project where the

unit is situated has been obtained by the respondent-prornoter on

L6.06.2023. The authority is of the view that the allottees cannot be

expected to wait endlessly for taking possession of the allotted unit and for

25.

26.
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8.

which he has paid a considerable amount towards the sale consideration

and as observed by Hon'ble Supreme Court of India in lreo Grace

Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeat no. STBS of

2019, decided on 1,1.01,.2021

" .... The occupation cerlificqte is not ovailable even os on dote, whilh
clearly amounts to deficiency of service, The ollottees connot be mode lo
woit indelinitely for possession of the aportments ollotted to th"., no, ,[n
they be bound to take the apartmenLs in phqse 1 olthe project......."

Further in the judgement of the Hon'ble Supreme Court of India in the cases

of Newtech Promoter and Developers private Limited Vs State of IJ.p.

and Ors. (2021-2022 (1)RCR(Civit),3 57) reiterated in case of M/s Sana

Realtors Private Limited & other Vs Union of India & others SLp (Civil)

No.73005 of2020 decided on 1,2.05.2022. it was observed

25, The unqualified right of the allottee to seek reJund referred ltnder
Section 1B(1)(a) and Section 19(4) of the Act is not dependent on ony
contingencies or stipulotions thereof. lt appears thot the legisloturc hos
consciously provided this right of refund on demand as an unconditional
obsolute right to the ollottee, if the promoter litils to give possession of the
apartment, plot or building within the time stipulqted under the terms of
the agreement regardless of unforeseen events or stoy orders of the
Court/Tribunal, which is in either way not attributable to the
ollottee/home buyer, the promoter is under on obligation to refund the
amount on demand with interest ot the rote prescribed by the Stote
Government including compensation in the manner provided under the
Act with the proviso that if the allottee does not wish to withdraw from
the project, he sholl be entitled for interest for the period of deloy ti
handing over possession at the rate prescribed

The promoter is responsible for all obligations, responsibilitiles, and

functions under the provisions of the Act of 2076, or the ru]les and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(a)(a). The promoter has failed to complete or unable to
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give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottees, as the allottees wish to withdraw from

the project, without prejudice to any other remedy available, to return the

amount received by it in respect of the unit with interest at such rate as

may be prescribed.

This is without prejudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adjudging compensation with the adjudicating officer under sections 71 &

72 read with section 31(1J of the Act of 2016.

Thus, keeping in view the aforesaid facts and legal provisions, the authority

hereby directs the promoter to return the amount received by it i.e., Rs.

1,L5,90,566/- with interest at the rate of 10.750/o (the State Bank of India

highest marginal cost of lending rate (MCLR) applicable as on date +Z%l as

prescribed under rule 15 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 from the date of each payment till the actual

date of refund of the amount within the timelines provided in rule 16 of the

Haryana Rules 2017 ibid.

. Directions of the Authority:

0. Hence, the authority hereby passes this order and issues the fdllowing

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the functions entrusted to the Authority

under Section 34(0 ofthe Act of 2016:
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iJ The respondent /promoter is directed to refund the i.e. Rs,

1,15,90,566/- received by it from the complainants with

interest at the rate of 10.75% p.a. as prescribed under rule

Haryana Real Estate [Regulation and Development) Rules,2

the date of each payment till the actual date of refund of the ount.

ii) A period of 90 days is given to the respondent to comply th the

directions given in this order and failing which legal

5 of the

17 from

would follow.

31. Complaint stands disposed oi

32. File be consigned to the

HARE

HARERA

Haryana Real Estate R,3gulatory Authority,
Gurugram

Datedt 17 .1-l.zoz3

Pad.e2l of2l


