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M, GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATO
AUTHORITY, GURUGRAM

ORDER

The presenr complaint dated Z1,.O3.ZOZ2 has been filed

complainant/builder under section 31 ofthe Real Estate (Regula

DevelopmentJ Act, 2076 (in short, the Act) read with rule z

Haryana Real Estate [Regulation and Development) Rules,2017 (

the Rules) for violation of section 11(a)(al of the Act wherein i

alla prescribed that the promoter shall be responsible for all obl

ndent

by the

ion and

of the

n short,

is inter

tions,
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Rohit Sachdeva
R/o: - House no. 493 /11., Rattan Garden, old no. g4/9
Behind Aryan Hospital, Gurgaon, Haryana - L22007

Emaar MGF Land Limited
Regd. office - 306-308,3.d Floor, Square One, C-2,
District Centre, Saket, New Delhi - 110017 Also at
Emaar Business Park, Sikanderpur, Sector - 2g,
Gurgaon, Haryana - L22001.
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responsibilities and functions under the provisions of the act or e rules

and regulations made there under or to the allottee as per the a ment

for sale executed inferse.

Unit and proiect details

The particulars of unil sale consideration, the amount pai by the

period,complainant, date of proposed handing over the possession, dela

ifany, have been detailed in the following tabular form:

9/37

ACE

date of
upation

the
y shall

2 ofZ0

A.

2.

Complaint No. 119 of 2022

Name ofthe project Emaar Digihomes, Sector-62, Gu

Total area ofthe project 14.025 acres

Nature ofthe proiect

HRERA registration RC/REP/HARERA/cGM /337 /69 /20
dated 24.05.2019

Valid up to 31.03.2024

Unit no. DGH-B-8-01,8ih floor, building no. B

IPage 74 ofreply]

Area ofthe unit (super area) 1508.26 sq, ft.

Date of execution of buyer's
agreement

74.71.2079

[page 65 ofreply]

Possession clause 6. P0SSESSI0N AND SALE DEED/CO

[a) Within 90 (ninety) days from th
issuance of part
certificate/occupation certificate
concerned Authorities, the C

Sr.

No.

Particulars

1.

2.

3.

4.

5.

6.

7.

B.
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Complaint No. 1197 of 2022

t to the
t and/or
anted by
to Force

tee of all

lreement
yment by
r payable

nnexure-
tion and

arges in
e by the
re having
ies or
:ompany,

on of the

offer the possession of the Un
Allottee on or before 31-Mar-202
such extended period as may begr
the competent Authority. Subiect
Majeure and fulfilment by the Allor
the terms and conditions of this A
including but not limited to timely pa

the Allottee of the Total Consideratio
in accordance with Payment Plan, I
III, along with stamp duty, registri
incidental charges and other ch

connection thereto, due and payab
Allottee and also subject to the Allott
complied with all formalil
documentation as prescribed by the I

the Company shall offer the possess

Unitto the Allottee as stipulated abo

lPage 81 of replyl

9. Due date of possession 37.03.2024

[As mentioned in row no. 8 ofthis ta
per clause 6 of agreement)

le and as

10. Sale consideration k.7,37,77,358/-

(Page 11 of the agreement)

11. Total amount paid by the
complainant as page 123 of
reply

Rs.77,36,,+24/-

72. Occupation Certificate Not yet obtained

13. Offer ofpossession Not offered

74. Cancellation letter 31.L2.2020

lpage 120 of replyl
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Facts ofthe complaint

The complainant has made the following submissions: _

I. That in pursuance to the advertisements, assurances,

representations and promises made by respondent in the

brochure circulated by them about the timely completion of a

B.

3.

premium project with impeccable facilities and believing the

same to be correct and true, the complainant booked a unit in the

said project for a total consideration of Rs.1,37,17,3 5E/_. That

pursuant to the elaborate advertisements and promises that were

made by the respondent in the brochure that the pro.iect would

be premium with impeccable facilities and amenities and would

be completed on or before 31st March 2024 and/or such

extended period as maybe granted by the competent Authority.

That pursuant to the booking of the unit, he was allotted unit i.e.

DGH-B-8-01 in the said project. That the apartment buyer,s

agreement dated 14.71.2019 was executed between the parties

which included all the details of the project such as amenities

promised, site plan, payment schedule etc.

That it is noteworthy to mentjon that the first instalment i.e. 10%

of the unit price as per the schedule of payment described in the

annexure-lll of the agreement was due within 30 days from the

issuance of allotment letter. That he has paid the first instalment

PaBe 4 of 20
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IV.

to the tune of Rs. 12,26,444/- on 02.01,.2020

agreement.

It is further stated that the respondent sent an

07.05.2020 stating that all the construction activities h

compulsorily halted at site due to the Covid-19 Pandem

is pertinent to note that the Second instalment

completion of ground floor roof slab of respective

the annexure-iii of the agreement. However, the

raised the said demand prior to the completion of gro

roof slab dated 25.05.2020. It is submitted that the

without providing any credible evidences of timely con

demanded the instalments which is totally arbitrary

That it is further submitted that he was in utter shock

received the cancellation letter regarding the unit No.

01 dated 31.12.2020 From the respondent. It is submi

unit booked by the him was cancelled by the respond

own without any prior intimation or without gi

opportunity of being heard, which is totally absurd, arbi

unjust in nature.

That the respondent in absolute disregard of

construction linked payment plan raised the instalmen

on the said date the construction has not reached the des

VI.

Complaint No. 119 of 2022
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Complaint No. 1197 of 2022

herein in the complaint and further, reserve the right to produce

additional document(s) or submissions, as and when necessary

or directed by this Hon'ble Authority.

c.

4.

VIII. That the present complaint sets out the various deficiencies in

services, unfair and/or restrictive trade practices adopted by the

respondent in sale oftheir units and the provisions allied to it..

Relief sought by the complainant:

The complainants have sought following relief(s):

unit booked by the

with interest as per

Page 6 of 20
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of construction which is firmly in complete disobedience of

construction linked payment plan as agreed between the parties.

VIL That his dream of having shattered and scattered dreams of

owning his own unit herein are constrained and left with no

option but to approach this Hon'ble Authority. Furtlier, he is

seeking and entitled to full refund ofthe amount including but not

limited to all the payments made in lieu of the said unit/flat, as

per the terms and conditions of the builder buyer agreement.

That he cannot be held responsible by any stretch of imagination.

Further, he pleads to the authority to reserve his right(s) to

add/supplement/amend/change/alter any submission(sl made

. To cancel the booking of the residential

complainant & refund the total amount paid

RERA Act,
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Reply by the respondent

The respondent has contested the complaint on the following grounds.

I. That the complainant have got no locus standi or cause of action to

file the present complaint. The present complaint is based on an

question.

D,

erroneous interpretation of the provisions of the Act as well as an

incorrect understanding of the terms and conditions of the Buyer,s

Agreement dated 14.11.2019, as shall be evident from the

submissions made in the following paras of the present reply. That

the Complainant is estopped by his own acts, conduct, acquiescence,

laches, omissions etc. from filing the present complaint. The reliefs

sought in the false and frivolous complaint are barred by e6toppel.

II. That the complainant is not an "allottee" but an investor who has

booked the apartment in question as a speculative investment in

order to earn rental income/profit from its resale. This is evident

from the prayer and/ or relief sought in the complaint. The

complainant has categorically stated and sought for payment of

assured rental income in his complaint other than refund of the total

sale consideration. This clearly shows the intent of the complainant

and the present complaint should not be categorized as a recovery

tool of mesne profit/ rental income to be derived from the unit in

e,[" z 
"rzo
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Complaint No, 1197 of2022

That the complainant has time and again denied to pay the

outstanding demands raised by the respondent as per the terms of

the buyers agreement. The complainant opted for a construction

linked payment plan. Adequate time and opportunities were given

by the respondent as per the provisions of RERA for payment of

remaining dues. However, no heed was paid by the complainant to

the requests of the respondent. lnstead the complainant nled the

present complaint for fulfillment ofhis illegal demands.

That it is pertinent to note that out of a total sale consid€ration of

Rs.. 1,50,12,091/- to be paid against the unit in question, the

complainant paid only a meagre sum of Rs. 77,36,424/- and

thereafter, stopped paying the remaining demands raised as per the

construction linked plan opted by the complainant.

That it needs to be highlighted that the complainant was not

forthcoming with the outstanding amounts as per the schedule of

payments. The respondent had categorically notified the

complainant that he had defaulted in remittance ofthe amounts due

and payable by him. It was further conveyed by the respondent to

the complainant that in the event of failure to remit the amounts

mentioned in the said notice, the respondent would be constrained

to cancel the provisional allotment of the unit in question.

Phge 8 of 20
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the complainant, which was executed between the parties on

74.11.20L9. Clause 6(cJ provides that if, however, the possession of

the unit is delayed due to force ma.ieure, the time period for offering

possession shall stand extended automatically to the extent of the

delay caused under the force majeure circumstances. It is submitted

that the registration of the project is valid till 31.03.2024. Also, as

per the buyer's agreement the time of handing over possession was

on 3L.03.2024.

VII. That pursuant to the reluctance of the complainant in making

timely payments and despite of issuance of notices, reminder

letters, the respondent was constrained to cancel the allotment of

the complainant as per the buyer's agreement. That as per clause

15(dl(iil ofthe buyer's agreement, in case ofdefault by the allottee

under the condition listed in clause 15[dJ(iJ for a period of90 days,

the company shall be entitled to, at its sole discretion, to cancel this

agreement and allotment thereofofthe Unit, and refund the amount

received from the allottee after deducting the earnest money and

delayed payment charges. That the said unit in question was

cancelled vide cancellation letter dated 31..72.2020.

VIII. That, without admitting or acknowledging the truth or legality of the

allegations advanced by the complainant and without prejudice to

Complaint No. 1197 of 2022

Vl. That subsequently, the respondent sent the buyer's agreement to

ge9of2O
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the contentions of the respondent, it is respectfully submitted that

pursuant to the cancellation of the said unit in question, the

respondent refunded the amount paid by the complainant vide

cheque bearing number 926308 dated 1601.2021 drawn upon

HSBC Bank after deducting the earnest money and delayed payment

charges as per the terms and conditions of the registered buyer's

agreement. However, the complainant wilfully failed to encash the

said cheque. lt is noteworthy to mention that a letter dated

20.01.2021 (Annexure R-7J was also issued to the complainant

informing him about the refund of his total paid amount aftcr

necessary deduction and for return of the original documents

pertaining to the said unit in question to the respondent. It is further

submitted that the said cheque was duly accepted by the

complainant. That the complainant was made clear that, on

acceptance of the cheque, the complainant immediately releases

and forever discharges the company and all its representatives fronl

any and all past, present or future claims, compensation {tc' as well

as the complainant will be left with no surviving grievanfes, claims

or any demands against the company.

IX, That it is submitted that due to the nationwide lockdo n, all the

construction activities were at a standstill including the eal estate

market. Despite of all the contingent events and for ma)eure

'f," 'o 
*'o
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conditions, the construction is going on at a good pace. It is further

submitted that all the demands that have been raised by the

respondent are strictly in accordance with the terms and conditions

of the buyer's agreement duly executed and agreed to between the

parties. Therefore, no default or lapse can be attributed to the

respondent. It is evident from the entire sequence of events, that no

illegality can be attributed to the respondent. The allegations

levelled by the complainant are totally baseless. Thus, it is most

respectfully submitted that the present complaint deserves to be

dismissed at the very threshold.

Copies of all the relevant documents have been filed and placed on the

record. l'heir authenticity is not in dispute. Hence, the complaint can be

decided on the basis ofthese undisputed documents and submission made

by the parties.

lurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

E. I Territorial iurisdiction

As per notification no. L /92 /2017 -ITCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

6.

E.

7.

Page 11 of 20
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Complaint No. 1197lof 2022

purpose with offices situated in Gurugram. In the present case, th€ project

in question is situated within the planning area of Gurugram District

Therefore, this authority has complete territorial iurisdiction to deal with

the present complaint.

E. II Subiect matter iurisdiction

9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 1t[a)[a] is

reproduced as hereunder:

Section 11

(4) The promoter shall'

(a) be responsible for oll obligotions, responsibilities o.nd functioh.s
iider the provisiois ol this Act or the rules ond regulations mo{e

thereunder or to the illottees as per the sgreement Ior sole, or lo
the association of qllottees, os the cose may be' till the conveyonce

of all the apartments. ploLs or buitdings, os the cose moy be to Lhe

oitloLLees, o, rhe ,ommon areas lo the associotion ofo]lottecs or Lhe

competent authori\,, as the case moy be'

Section 34-Functions of the Authority:

34A of the Act provides to ensure compliance of the obligotions

cait upon the promoters, the allottees ond the reol estate agents

under this Act and the rules and regulotions made thereunder'

10. So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adludicating officer if pursued by the complainant at a Iater

stage.

11. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the Judgement

Page 12 of 20
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passed by the Hon'ble Apex Court in Newtech Promoters and Deyelopers

Private Limited Vs State of U,P, ond Ors. (Supra) and reiteratdd in case

of M/s Sana Realtors Private Limited &other Vs alnion oltndia&otherc

SLP (Civil) No. 13005 o12020 decided on 12.05.202zwherein it !as been

laid down as under:

"86, From the scheme of the Act of which a detqiled reference has
been mode and taking note ofpower ofadjudication delineoted with
the regulatory authoriry and adjudicating offrcer, what finolly culls
out is thot although the Act indicotes the distinct expressions like
'refund', 'interest', 'penalqt' ond 'compensation', o conioint reading of
Sections 18 and 19 clearly monifests tllot when it comes to refund of
the amount, ond interest on the refund amount, or directing paymant
of interest for delqyed delivery ofpossession, or penalty ond interest
thereon, it is the regulatory authority which hcts the power to
exomine and determine the outcome ol a complaint. At the some time,
when it comes to a question of seeking the relief of adiudging
compensation ond interest thereon under Sections 12, 14, 1B ond 19,
the adjudicating officer exclusively has the power to determtne,
keeping in view the collective reqding ofSection 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 ond 19
other than compensation qs envisaged, if extended to the
adjudicoting officer os prayed that, in our view, moy intend to expancl

the ambit and scope oI the powers and functions ofthe odiudicating
offcer under Section 71 and that wotld be qgoinst the mandate of
the Act 2016."

12.Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiection raised by the respondent
F,l Obiection regarding entitlement of refund on account of

complainants being investors.

,"f ,,,,,0
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13. The respondent has taken a stand that the complainant is the investor and

not consumer, therefore, he is not entitled to the protection of the Act and

thereby not entitled to file the complaint under section 31 of the Act. The

respondent also submitted that the preamble ofthe Act states that the Act

is enacted to protect the interest of consumers of the real estate sector.

The authority observed that the respondent is correct in stating that the

Act is enacted to protect the interest ofconsumers of the real estate sector.

It is settled principle of interpretation that preamble is an introdUction of

a statute and states main aims & objects of enacting a statute but at the

same time preamble cannot be used to defeat the enacting p ions of

the Act. Furthermore, it is pertinent to note that any aggrieved person can

file a complaint against the promoter if the promoter contravenes or

violates any provisions ofthe Act or rules or regulations made thereunder.

Upon careful perusal of all the terms and conditions of the aFartment

buyer's agreement, it is revealed that the complainants are buyer and they

have paid total price of Rs. 1.7 ,36,424 /-to the promoter towards purchase

of an apartment in the project ofthe promoter. At this stage, it is itnportant

to stress upon the definition of term allottee under the Act, thP same is

reproduced below for ready reference:

"2(d) "ollottee" in relation toq real estate proiectmesns the person to

a plot, qpartment or building, as the cose may be, has been qllotted,

(whether asfreehold orleosehold) or othet'wise transferred by the prom

and lncludes the person who subsequently acquires the soid qll

sold

nt

14 of 20
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Complaint No. 1197 of 2022

through sale, tronsfer or otherwise but does not include o person to whom

such plot, opartment or building, qs the cqse mqy be, is given on rent;"

14. ln view of above-mentioned definition of "allottee" as well as all the ,,..,,,,

and conditions of the apartment buyer's agreement executed between

promoter and complainants, it is crystal clear that the complainants are

allottee(s) as the subiect unit was allotted to them by the promoter. The

concept of investor is not defined or referred in the Act. As per the

definition given under section 2 of the Act, there will be "promoter" and

"allottee" and there cannot be a party having a status of "investor". The

Maharashtra Real Estate Appellate Tribunal in its order daled 29.07.2079

in appeal no. 0006000000010557 titled as M/s Srushti Sangam

Developers Pvt, Ltd, Vs, Sar"vapriya Leasing (P) Lts. And anr. has also

held that the concept of investor is not defined or referred in the Act. Thus,

the contention of promoter that the allottee being an investor is not

entitled to protection of this Act also stands rejected.

G. Findings on the reliefsought by the complainant
. G.I To cancel the booking ofthe resldential unit booksd by the

complainant & refund ofthe total amount paid with interest
as per RERA Act,

15. The complainant was allotted a unit in the project of the complainant

detailed above for a sale consideration of Rs. 1,37,17,358/-. The builder

buyer's agreement was executed on 14.11.2019. The possession of the

subject unit was to be offered on or before 31.03.2024. The due date of

Page 15 of 20
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completion of

3t.03.2024.

pro)ect and offering possession of the unit com s out

16. The complainant is stating that the l'* installment of Rs.12,26,

paid by the complainant as per the aforesaid plan. After 2 month

respondent raised second demand on account of 'On compl

Ground floor roof slab of respective tower'.

17.But the complainant has not paid the demand raised and fin

respondent cancelled the unit of the complainant vide lette

31,.12.2020. The respondent states that the pursuant to reluctan

complainant in making timely payments as per clause 15(dl(ii

installment paid by the complainant, the complainant received a

dated 07,05.2020 informing him that the construction activities ha

compulsorily stalled/halted at the site and the situation will take

a few months to stabilize and pick-up the pace of work once again

curfew/lockdown is Iifted. Additionally, it was also mentioned

'Basement roof slab was completed; Ground Floor roof slab wor

progress in Tower B'. Thereafter vide letter dated 25 05 20 0, the

- was

of 1't

email

e been

t least

st the

at the

was In

on of

y, rhe

dated

of the

of the

ers, the

r dated

by the

earnest

tions of

16 ol20
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buyer's agreement and despite of issuance of notices, reminder I

respondent cancelled the allotment of the complainant vide le

31.L2.2020. Further, the respondent refunded the amount pai

complainant vide cheque dated 16.01.2021 after deducting the

money and delayed payment charges as per the terms and cond
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the registered buyer's agreement. However, the complainant willfully

failed to encash the said cheques. The authority observes that the buyer's

agreement was executed inter se parties on 1'4.11.2019 ' As per clause

15(dJ[ii) of the buyer's agreement, the allottee was liable to pay the

installment as per payment plan opted by the complainant Clause

15(d)(ii) of the buyer's agreement is reproduced under for ready

reference:

"15(d)(ii) of the buyer's agreement
nues for a

toconcel
e omount

deloyed

poyment charges,

18.Clause L.2(c) of the agreement dated 1'4 112019' men ions the

consequences in the event of cancellation The relevant part of e clause

is reproduced as under:

ln cose ol cancellotion of allotment for any r.eason who

and'thireafter refund the bslance amount , il any to the ollottee

time stipulqted under the Reol Estate AcL

19. It is observed that the respondent has raised various demand I to the

complainant and as per section 19 (6) & (7) ofAct of 2016' the ottee was

ge 17 of20

ln cqse of defoutt by the ollottee under the condition listed obove con

period ifeO'doys, ine Company shall be entitled to, qt its sole discretia
'this Agieemeit and qllotment thereof of the unit, ond refund t
receivid from the olloftee after deducting the earnest money o

no t'ault ofthe compony, the company sholl be entitled to cancel the

ori Torpit tn" earnesi money along with deloyed possession charg

under an obligation to make timely payment as per payment pl

consideration of the allotted unit. In vierv of the aforesaid facts

basis ofdocuments on record the cancellation ofthe subject uni

ng
if ony
in the

towards

nd on the

is upheld.
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20. Further complainant can seek refund of the paid-up amount and as section

18(L) is applicable only in the eventuality where the promoter fails to

complete or unable to give possession ofthe unit in accordance with terms

of agreement for sale or duly completed by the date specified therein This

is an eventuality where the promoter has neither offered possession of the

unit nor obtained occupation certiFicate as the unit is not ready for

occupancy and the allottee has made a request to the promoter for refund

of his amount before the due date of possession'

21. Further, as per Clause 1.2(c) ofthe agreement and the Haryana Real Estate

Regulatory Authority Gurugram (Forfeiture of earnest money by the

builder) Regulations, 11[5J of 2018, states that-

"5. AMOUNT OF EARNEST MONEY

Scenorio prior to the Reol Estote (Regulotions ond Development) Act'

2016 was dilferenL Fraudswere corried outwithout ony feor as there

was no low for the same but now, in view ofthe obove facts ond taking

into consideration the judgements of Hon'ble Notional Consuner

Disputes Redressol Commission ond the Hon'ble Supreme Court of

India, the authority is of the view thot the forfeiture omount of the

eqrnest money shall not exceed more than 10o/o oJ the

considerqtion omount of the real estate i'e opartment /plot

/buitding as the case may be in oll cases where the cancellotion of

the jla t/un it/ ptot is mode by thebuilder in a uniloterol monner or the

buyer intends to withdraw from the project and any ogreement

contoining any clause controry to the oforesaid regulotions sholl be

void and not binding on the buyer"'

22.ItisevidentfromtheaboVementionsfactsthattherespondentpaidasum

of Rs.17,36,424 /- against sale consideration ofRs l'37'17'358/- Though

Phge 18 of20
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the amount paid by the complainant against the allotted unit is about

12.6% of the sale consideration

23. Also, the counsel for the complainant stated at bar that they do not wish

to continue with the project because the occupation certificate of the

project in which unit ofthe complainant is situated has not been obtained

24. Thus, the respondent cannot retain the amount paid by the complainant

against the subject unit and is directed to refund the same in view of the

agreement by forfeiting the earnest money which shall not exceed the

100/o of the sale consideration of the said unit and shall return the balance

amount along with interest at the r ate of 70.750/o (the State Bank of India

highest marginal cost of lending rate (MCLRI applicable as on date +20loJ

as prescribed under rule 15 of the Haryana Real Estate [Regulation and

Development) Rules, 2017, from the date of cancellati on i e" 31 12 2020

till the actual date of refund of the amount within the timelines provided

in rule L6 of the Haryana Rules 2017 ibid.

H. Directions of the authority

25. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34[fl:

i. The respondent is directed to refund to the complainant the paid-

up amount after deducting 1Oyo as earnest money of the sale

Page 19 of 20
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26. Complaint stands disposed of.

27. File be consigned to registry.

consideration with interest at the prescribed rate i.e., 1 .7 5o/o is

allowed on the balance amount, from the date of can

the date of actual refund.

A period of 90 days is given to the complainant to comply th the

directions given in this order and failing which legal cons

would follow.

Complaint No. 11.97

uences

Member

rity, Gurugram

>W
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