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BEFORE THE HARYANA L IISTATE REGULATORY
AUTHO , GURUGRAM

Respo,ndent

The present complaint has been filed by the

r section 31 of the Real Estatecomplainants/allottees und

(Regulation and Developm t) Act, 201,6 [in short, the Act) read

with rule 28 of the H ana Real Estate [Regulation and

n short, the Rules) for violation of

Complaint No. 5678 of 2022

DevelopmentJ Rules, 2017

F'age I of 27

CORAM:

APPEARANCE:

Complainants

Shri Gaurav Raghav Advocate

Krishna Kumar and Renu Bala
Resident oft House no. M'19, Maha Laxmi
Garden, Near Railway Station, Gurugram,
Haryana- 1.22001. Complainants

Versus

M/s Sana Realtors Pvt Ltd
Regd. office: H-69, Uper Ground Floor,
Cannaught Circus, Cann{ught Place, New
Delhi-L1000,1. Respondent

Shri Ashok Sangwan

Shri Gaurav Rawat Advocate

ORDER
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section 11[a)(a)

the promoter

responsibilities,

the rules and

per the agreem

Unit and project-

The particulars of

Complaint No. 5678 of 20ZZ

f the Act wherein it is inter alia prescribed that
hall be responsible for all obligations,

nd functions under the provisions of the Act or
lations made there under or to the allottee as

for sale executed inter se.

ted details

project, the.details of sale consideration, the
amount paid by

over of the p

detailed in the fo

e complainants, the date of proposecl handing

sion, and the delay period, if any, have been

72 of 2009 dated 26.1,1.2009

Valid upto 25.11.2019

Details

Name
project

"Precision SOHO Tower", Sector- 67,
Gurugram -122102

2.

cial colony

Sh. Hari Singh

Not Registered

Unit no. 32, Ground floor
(BBA on page no.28 of complaint)
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Sr. No. Particulars

L. rf the

2. Project ar 3a

3. Nature
project

of the

4. DTCP lic
and validi

)nse no.
y status

5. Name of l: lensee

6. RERA Rel
not regist

istered/
red

7.

B. Unit
admeasur

area 446 sq. ft.



L{ABEB&
GUl?UGRAM

IBBA on page no. 28 of comPlaint)

9. Date of
of FIa
agreeme
between
allottee
respond,

execution
buyer

rt
original

and the
lnt

20.05.2010

[On page no.26 of comPlaint)

10. I Possess 15. Possession

That the possession of the said

premises is proposed to be delivered
by the DEVELOPER to ALLOTTEEIS)
within Thr€e years from the date of
this Agreement. tf the completion of
the said Building is delaYed bY

reason of non-availability of steel

and/or cement or other building
materials, or water supply or electric
power or slow down, strike or due to 

i

a dispute with the construction 
I

agency emPloYed bY the 
]

DEVELOPER, lock out or civil 
]

commotion or bY reason of war of
enemy actioh or terrorist action or
earthquake or anY act of God or non-

delivery of possession is as a result of
any Act, Notice, Order, Rule or
Notification of the Government
andf or any other Public or
Competent Authority or due to delay
in action of building / zoning
plans/grant of comPletion
occupation certificate bY any

Competent AuthoritY or for any

I other reason beyond the control of

I ttre DIiVELOPER, the DI]VE LOPEn
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shall be entitled to extension of time
for delivery of possession of the said
premises. The DEVELOPER as a

result of such a contingency arising,
reserves the right to alter or vary the
terms and conditions of this
Agreement or if the circumstances
beyond the control of the
DEVEL0PER so warrant, the
DEVELOPER may suspend the
Scheme for such period as it might
cgnsider expedient.

,(Emphasis supplied).

11. Due
possessi

late of
)n

20.05.2013

[Calculated from the date o1:

execution of agreement)

1,2. Agreemr
betweer
allottee
present
complai

nt to sell
original

and the

rant

27.05.2013

fPage no. 56 of complaint)

13. Total
conside

sale
ation

Rs.31,08,620/-

[As per page no. 28 of comprlaint)

t4. Amount
the com

Rs. 28,30,31,6/-

(Page no. 3B of reply)

16. Offer
possessi

of
)n.

1,7.1,0.2019

[Page no. 38 of reply)

16. Occupat
certifica
/CompL
certifica

on
:e

tion
,e

18.07.201,7

[As per page 17 of reply)
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Facts of the complaint:

The project "Precision SOHO 'fower" is concept based project and

all amenity mention in brochure are integral part of this project.

The respondent company under the guise of being a reputed

builder and developer has perfected a system through organized

tools and techniques to cheat and defraud the unsuspecting,

innocent and gullible public at large.

Based on promises and commitment tnade by the responclent, the

previous allottee Sh. Nitin Arora booked a unit admeasuring 446 sq

ft, Unit No-32 in the respondent's project.

The respondent to dupe the allotte executed a flat buyer agreement

signed between M/S Sana Realtors Pvt Ltd. and Sh. Nitin ,{rora on

20th May 201.0, after that the respondent endorsed the said

agreement in favour of Sh. Krishan Kumar and Smt. Renu Eiala. 'l'he

respondent created a false belief that the project shall be completed

in time bound manner and in the garb of this aE;reement

persistently raised demands to extract huge amount of money from

the complainants.

The previous allottees paid all the installments timely. The

respondent in an endeavour to extract money, and after taking the

same, the respondent have not bothered to committed

development of the project in time bound manner.

The complainants have paid more than 90o/o of the total

consideration of the aforesaid unit. The complainants have

repeatedly been seeking an update on the progress in the

development of the project. However, the queries; of the

4.

5.

6.

7.

Page 5 of21
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Complainant were never replied to and the respondent was always

vague and evasive to such requests.

As per term of flat buyer agreement, the builder had comrnitted in

the FBA clause no.15 and was accordingly obliged and Iiable to give

possession of said unit within 36 months from execution of flat

buyer agreement. Accordingly, the unit should have been delivered

way back before 2Oth May, 201.3, but the builder has still not handed

over the physical possession, even though the construction is

almost complete

The respondent at no stage informed the complainant on the status

and development of the project, but kept on demanding payments

in the garb of development which was never carried out.

The complainant with good intentions has paid all demands raised

by respondent, however respondent has failed to meret their

obligations and commitments. I'his undue delay in handing over

the possession of the unit for more than 9 years from committed

date as per agreement is not only a breach of trust, but is also

indicative of ill intentions of the respondent. The act on part of

respondent has caused undue financial losses and mental agony to

the complainants.

Relief sought by the complainants:

The complainants have sought the following relief(s):

i. Direct the respondent to handover possession of the aforesaid

unit.

9.

10.

C.

11.

Page 6 of 21

(



ffiHARERA
ffi- GURUGRAM Complaint No. 5678 of 2022

ii. Direct the respondent to pay interest on delayed possession at

the rate determined by this FIon'ble Authority for every month

of delay from 20.05.2013 till actual possession.

iii. Direct the respondent to quash the increased demand.

D. Reply by the respondent

12. The present complaint filed by the complainants is liable to be

dismissed as the present project does not fall within thc purvicw oI

RERA and the occupation certificate in respect of the present is

already being issued by the competent authority. Further, vide

memo No. ZP-589ISD (BS)/2017 /1.7063 dated 1,8/07 12017 In

Form BR-VII, DTCP had granted occupation certificate in respect of

the fwo towers in the Project.

13. The present complaint is not maintainable as the pro'rision of

Section 19 (61 of Real Estate [Regulation and DevelopnrentJ Act

201,6 was not complied by the complainants, which says every

allottee, who has entered into an agreement to take or sale the

apartment, plot or building shall be responsible to pay the

necessary payments including registration charges, municipal

taxes water and electricity charges, maintenance charge:;, ground

rent and other charges etc. But no necessary payments wr:re made

by the complainants after the completion of the project; hence the

present complaint is not maintainable and is liable to be dismissed'

1,4. As per the clauses +t & 42 of the buyer agreement, thc

complainants shall be liable to pay as and when demanded by the

respondent the duty, registration charges and other legal and

incidental charges for execution and registration of conveyance

PageT of2l
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deed. The complainants are also liable to pay any loss or damages

suffered by respondent for non-payment or delay in payment, non-

performance of the terms and conditions of the agreement; hence

the present complaint is not maintainable and is liable to be

dismissed.

15. The delay in the handing over the possession of the project was

beyond the control of the respondent. Clause 1-5 provides for the

exemption if the delay, if any caused is beyond the control of the

respondent, the same shall be excluded from the time period so

calculated. It is not out of place to mention here that the respondent

has been diligent in constructing the project and the delay, if any, is

due to the authorities or government actions and the same is well

documented.

L6. There were high tension wires passing through the project land and

the work got delayed as the agencies did not remove the same

within time promised and since the work was involving risk of life,

and the respondent could not take any risk and waited for the

cables to be removed by the electricity department and ther project

was delayed for almost two years at the start. That u ntil the

electricity line was shifted, the construction otr the plots was not

possible and hence the construction was delayed for about two

years. The diligence of the respondent to timely complete the

project and live upto its reputation can be seen from the fact that

the respondent had applied for the of high tension wires in the year

2008 i.e. a year even before the license was granted to the

Page B of21
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respondent so that the time can be saved and project can be started

on time.

1,7. In the year 2012, pursuant to the Punjab and Haryana High Court

order, the DC had ordered all the developers in the area for not

using ground water and the ongoing projects in the entire arca

seized to progress as water was an essential requirement for the

construction activities and this problem was also beyond the

control of the respondent, which further was duly noted bv various

media agencies and documented in the government department'

Further since the development process was taking lot of time and

the contractor had to spend more money and time for the same

amount of worh which in normal course would have been

completed in almost a year, due to the said problems and delay in

the work, the contractor working at the site of the respondent also

refused to work in December,2Ol,2.

18. The project is complete since 201,5 and the respondent has also

applied occupancy certificate in May 2015. Lastly in July 2017

occupancy certificate was issued delay two years on account of the

delay in compliances by the authorities and such respondent not

responsible for anY delaY.

Ig. The complainants are deliberatcly not taking the possession of the

property in question and have filed the present complaint with the

sole purpose to harass the respondent.

E. turisdiction of the authoritY:

20. The plea of the respondent regarding the rejection of the r:omplaint

on the grounds of jurisdiction stands rejected. The authority

Page 9 of 21
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observes that it has territorial as well as subject matter jurrsdiction

to adjudicate the present complaint for the reasons given below.

E. I Territorial jurisdiction

As per notification no. 1/92/2017-rrcP dated 1,4.L2.201,7 issued

by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be the entire

Gurugram District for all purposes with offices situated in

Gurugram. In the present case, the project in question is situatccl

within the planning area of Gurugram district. Therefclre, this

authority has complete territorial jurisdiction to deal r,vith the

present complaint.

E. II Subiect matter iurisdiction
section 1,1(4)[a) of the Act, 201,6 provides that the promoter shall

be responsible to the allottee as per the agreement for sale. Section

11t4)[a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities, and Junct,ions
under the provisions of this Ac:t rtr the rules and regulations made
thereunder or to the allottees as per the agreementfor sole, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the associotion of allottees or the compe,t:ent
authority, as the case may be;

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance with the obligat,;ons
cast upon the promoters, the allottees, and the real estate agents
under this Act and the rules antl regulations made thereunder.

21,. So, given the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside

Complaint No. 567U of 2022

Page 10 ofZl
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compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

F. Findings on the obiections raised by the respondent:

F.I Obiection regarding iurisdiction of the complaint w.r.t the

apartment buyer's agreement executed before coming into

force of the Act, and occupation certificate received before the

coming into force of Act.

The respondent submitted that the complaint is neither

maintainable nor tenable and is liable to be out rightly disnrissed as

the flat buyer's agreement was executed between the parties before

the enactment of the Act, and OC was also received berforc thc

coming into force of Act and the provision of the said Act cannot be

applied retrospectivelY.

The authority is of the view that the provisions of the Act are quasi-

retroactive to some extent in operation and would apply to the

agreements for sale entered into even prior to corrting into

operation of the Act where the transaction is still in the process of

completion. The Act nowhere provides, nor can be so construed,

that all previous agreements'uvould be re-written after coming into

force of the Act. Therefore, the provisions of the Act, rules and

agreement have to be read and interpreted harmoniously.

However, if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, t.hen that

situation will be dealt with in accordance with the Act and the rules

after the date of coming into force of the Act and the rules.

Page 11 of 21
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Numerous provisions of the Act save the provisions of the

agreements made between the buyers and sellers. The said

contention has been upheld in the landmark judgment of

Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W,P

2737 of 2017) decided on 06.12.201,7 and which provides as

under:

"L1-9. ILnder the provisions of Section 1B, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registrotion under
RERA. IJnder the provisions of RERA, the promoter is
given a facility to revise the date of completion of proiect
and declare the same under Section 4. The RERA does not
contemplate rewriting of contract betvveen the flat
purchaser and the protnoter...

122, We have already discussed thot above stated provisiorts of
the RERA are not retrospective in nature. They ma.y to

some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the

provisions of REIIA connot be challenged. The Parliar.nent

is competent enough to legislate law having retrospective

or retroactive effect. A law con be even framed to a-ffect

subsisting / existing contractual rights betvveen the

parties in the large'r public interest. We do not have any

doubt in our mind that Lhe RERA has been framed in the

larger public interest after a thorough study and

discussion made at the highest level by the Standing

Committee and Select Committee, which submitte'C its

detailed reports."

24. Also, in appeal no. 173 of 2019 titled as Mogic Eye Develttper Pvt

Ltd. vs. Ishwer singh Dahiya, in order dated 1.7.12.2:,019 the

Haryana Real Estate Appellate'l'ribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be

applicable to the agreennents for sale entered into even

Page 12 ofZl
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prior to coming intq-operation of the Act where the

transaction are still in the process of compl.etion. Hence in

case of delay in the offer/delivery of possession as per the

terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possesslon charges on the reasonable rate of interest as

provided in Rule 15 of the rules and one sided, unfair and
unreasonoble raLe of contpensation mentioned in the

agreementfor sole is liable to be ignored."

25. The agreements are sacrosanct save,and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that

the builder-buyer agreements have been executed in the manner

that there is no scope left to the allottee to negotiate any of the

clauses contained therein. Therefore, the authority is of the view

that the charges payable undcr various heads shall be payable as

per the agreed terms and conditions of the agreement subject to the

condition that the same are in accordance w'ith the

plans/permissions approvcd by the respective

departments/competent authorities and are not in contravention

of any otherAct, rules and regulations made thereunder and are not

unreasonable or exorbitant in nature. Hence, in the light of the

above-mentioned reasons, the conterttion of the respondent w,r.t.

jurisdiction stands rej ected.

F.II Obiections regarding forcc Maieure.

26. The respondent-promoter has raiscd the contention that the

construction of the tower in wl-rich thc unit of the complainants is

situated, has been delayed duc. to force majeure circumstances such

as orders passed by the district administration Gurugram, and

delay in moving the high tension wires from the land of project, etc'

Page 13 of21
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The pleas of the re$pondent advanced in this regard are devoid of

merit. The orders passed were for a very short period of time and

thus, cannot be said to impact the respondent-builder leading to

such a delay in the completion. Furthermore, the respondent

should have foreseen sucl-t situations. 'fhus, the promoter

respondent cannot be given any lenicncy on the basis of aforesaid

reasons and it is a well-settlcd principle that a person cannot take

benefit of his own wrong.

G. Findings on relief sought by the complainants.

G.1 Direct the respondent to hand over possession of the aforesaid

unit.

27. In the instant CaSe, the Spacc buycr agreement was executed

between the original allottee and the respondent on 20.05.201'0,

and as per clause 15 of the said agrccment, the possession was to

be handed over within 3 years fror-n the date of the agreement. The

said clause is reproduced below:

"That the possession of the said premises is
proposed to be rlelivered by the DEVELOPER to

ALL?TTEE(S) within T'hree.vears from the date of
this Agreement.".

Therefore the due date of posscssion comes out to be 20.05.2013.

28. The original allottee Shri Nitin Aloni had transferred the unit in

question to the complainants by an agreement to sell dated

27.05.2013. Therefore, in view of thc Atrthority's finding in "Varun

Gupta Vs Emmar Mgf Land Ltd.", the complainants became

subsequent allottee and attained all the rights and liabilities of the

original allottee under the agreemcrtt dated 20.05.2010 from the

Page 14 ot 27
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date of transfer i.e. agreement to sell dated 27.05.2013. The

relevant para 59[b) of the aforesaid judgment is produced below:

"59(b) In cases where the

complainant/subsequent allottee had purchased

the unit after expiry of the due date of handing

over posse.ssion, the authority is of the view that
the subsequent ollottee c:onnot be expected to wait
for any uncertain length of time Lo take possession.

Even such allottees are wuiting Jor their promised

Jlats and surely, tlrcy would be antiLled to all the

reliefs under this Act. It watrld tio doubt be fair to
qssume that the subsecluettt qllottee had

knowledge of delay, ltriii'cvcr, to attribute
knowledge that such deluy would continue
indeftnitely, based on priori ossumption, would
not be justified. T'hereforc, irt light of Laureate

Buildwelt judgment (sttpra), dta authority holds

that in cases wltere sul.tsctlrtcnt allottee had

stepped into the shocs of ot't.ttitrttl allottee after the

expiry of due date of handitill over possession and

before the coming intct Jot'cc of the Act, the

subsequent allottee shall ,ite entiLled to delayed

possessron charges w.e.i. Lltt: dite of entering into
the shoes of originul allotLc,t t.a. ttomination letter
or date of endorseinetrt t " tii,': buildrtr buyer's

agreement, whichever is et,t iie t '"
29. There has been a delay in obtaininrl Lirc occupation certificate by

the respondent,

Thereafter the

the said 0C

respondent issr,rc,l ;lri offer of possession on

77.10.2079 and a certain amounl \A,as yet to be paid by the

complainant. After this, the complaitrant filed a complaint with this

Authority on 2 5.0 8.2022.

30. As the occupation certificate has bc,:i, obtained by the respondent,

the offer of possession can [)e matic by the respondent. As per

section 19(10J of the Act, thc coml)lainant/allottee is duty-bound

to take possession within two monl irs of the occupancy certificate

Page 15 ofZL
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issued for the said unit. Hencc, it was the duty of the complainants

to take possession of the said r-rnit.

G.2 Direct the respondent to pay intercst on delayed possession

for every month of delay from the cltte date of possession.

31. In the instant case, the complainants wish to continue with the

project and is seeking DPC as prorrirlcd under the proviso to sec

1B(1) of the Act. Sec 18[1] proviso rcacls as under:

"section 18: - Return of amount and compensation
L8(L). If the promoter Jails to complete or is unable to give

possession of an apartment; plot, or building, -
Provided that whertt on alloLtee does not intend to
withdraw from the ,oroject, irc shall be poid, by the

promoter, interest ior cvctl' t,ionth of delay, till the

handing over of the pttssassiutt, aL such rate as moy

be prescribed."

32. In the instant case, the transfer of tltc Linit to the complainants had

taken place post the due date of pos,rc,ision i.e. on 27.05.2013' Since

the complainants entered into thc i)o::ition of the original allottee

on the date of said transfer, in thc iiplirt of Varun Gupta's (Supra.)

finding, the complainants shall be cligible for delayed possession

charges from the date of trans;ie r i-t .7. i.05.2013.

33. Admissibility of delay possessiori cl:arges at prescribed rate of

interest: Proviso to section 1ti provirlc:; that where an allottee does

not intend to withdraw from the projtct, he shall be paid, by the

promoter, interest for every nronth of rielay, till the handing over of

possession, at such rate as titai' l,c llrescribed and it has been

prescribed under rule 15 of thc rulc;. ligle 15 has been reproduced

as under:

Page L6 of 2l
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Rule 75. Prescribed rate of interest- [proviso to
section 72, section lB and sub-section (4) and
subsection (7) of section 191

(L)For the purpose of proviso to section 1"2;

section 18; and sub-sections (4) and (7) of section
79, the "interest at the rate prescribed" shall be the
Stote Bank of India's highest marginal cost of
lending rate +Zot6.:

Provided that in case the State Bank of India
morginol cost of lending rate (MCLR) is not in use,
it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from
time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed

rate of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.

consequently, as per the website of the State Bank of India i.e.,

hffps:/lsbi.co.in, the marginal cost of lending rate [in short, MCLR)

as of the date i.e., 1 1.10.2023 is 8.75ol0. Accordingly, the prescribed

rate of interest will be the marginal cost of lending rate +2o/o i.e.,

10.75o/o.

The definition of the term 'interest' as defined under section z(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to [he rate
of interest which the promoter shall be liable to pay the allottee, in
case of default. The relevant section is reproduced below:

"(za) "interest" meens the rates of interest payable by the
promoter or the allottee, as the case moy be.

Explanation. -For the purpose of this clause-

(i) The rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equol to the rate ol'

35.

36.
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37.

ffiHARERA
# eunuGRAM Complaint No. 5678 of 2022

interestthatthepromotershallbeliqbletopaythe
allottee, in case of default;

(ii) the interest payabte by the promoter to the allottee shall

befromthedatethepromoterreceivedtheomountor
ony part thereof till the date the amount or part thereof

and interest thereon is refunded, and the interest

payablebytheallotteetothepromotershallbefromthe
date the allottee defaults in payment to the promoter till
the date it is Poid;"

Therefore, interest on the delay payments from the complainants

shall be charged at the prescribed rate i.e., t0.7|o/o by the

respondent/ promoter which is the same as is being granted to it in

case of delayed possession charges.

On consideration of the circumstances, the documents,

submissions made by the parties, and based on the findings of the

authority regarding contravention as per provisions of rule 2B(2),

the Authority is satisfied that the respondent is in contravention of

the provisions of the Act. By virtue of clause 15 of the agreement

executed between the parties on 20.05.2010, the possession of the

subject unit was to be delivered within 36 months from the date of

the execution of the agreement. Therefore, the due date for handing

over possession was 20.05.2013. Accordingly, it is the failure of the

respondent/promoter to fulfill its obligations and responsibilities

as per the agreement to hand over the possession wjthin the

stipulated period. The authority is of the considered view that there

is a delay on the part of the respondent to offer possession of the

allotted unit to the complainants as per the terms and conditions of

the buyer's agreement dated 20.05.2010 executed betlveen the

parties.

38.
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Accordingly, it is the failure of the promoter to fulfill its obligations

and responsibilities as per the agreement dated 20.05.2010 to hand

over the possession within the stipulated period. Accordingly, the

non-compliance of the mandate contained in section 11(4) [a) read

with proviso to section 1B(1) of the Act on the part of the

respondent is established. As such, the allottees shallbe paid, by the

promoter, interest for every month of a delay from the date of

transfer i.e. 27.05.201.3 till the date of the offer of possession i.e.

1,7.10.2019 plus 2 months at the prescribed rate i.e., 10.75 7o p.a. as

per proviso to section 18(11 of the Act read with rule 15 of the rules.

Direct the respondent to quash the increased demand.

The complainants contend that the respondent has arbitrarily

raised a demand for Rs. 4,L6,3001- onthe complainants. On perusal

of the record put before the Authority, it is the view of the Authority

that the said demand has illegal components. It is dealt with in

succeeding paragraphs.

Regarding the demand of GST, the Authority made its view clear in

"Varun Gupta Vs Emmar Mgf Land Ltd." wherein it was held that

40.

G.3

4t.

"For the projects where the due date of possession

was prior to 01.07.2017 (date of coming into force
of GST), the respondent/promoter is not entitled
to charge any omount towards 65I from the
complainant(s)/allottee(s) as the liability of that
charge had not become due up to the due date of
possession as per the builder buyer's agreements.
For the projects where the due date of possession

was/is after 01.07.2077 i,e., the dote of coming
into force of GST, the builder is entitled to charge
GST, but it is obligated to pass the statutory
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benefits of that input tax credit to the allottee(s)
within a reasonable period."

In view of the aforesaid finding of the Authority, the demand of GST

is invalid as the due date of possession was 20.05.20j.3 which was

before the coming into force of the GST. Hence, the respondent shall

not charge any GST from the complainant.

42. Furthermore, the said offer of possession/demand letter wrongly

states that the Total sales consideration of the unit is Rs. 32,L3 ,220 /.
The said total sales consideration is invalid as clause L of the

agreement dated 20.05.2010 states the total sales consideration is

31,08,620/-, Therefore, the respondent is directed to state the right

total sales consideration and demand accordingly.

43. In view of the above, the increased demands shall be quashed

accordingly by the respondent.

H. Directions issued by the Authority:

44. Hence, the Authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance with obligations cast upon the promoter as per the

functions entrusted to the Authority under section 34(f) of the, Act of

201,6:

I. The Respondent is directed to pay interest t,o the

complainants against the paid-up amount at the prescribed

rate of 10.75o/o p.a. for every month of a delay from the date of

"agreement to sell" dated 27.05.2013 between the original

allottee and the complainant till the date of offer of possession

i.e. 17.1,0.2019 plus two months, as per section 1B(1) of the

Act of 201,6 read with rule 15 of the rules.
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II. The rate of

promoter, in

45.

46.

rate i.e., L0.75

same rate of in'

the allottee, i

charges as per

III. The complaina

after adj

IV.

V.

The respon

complainants

A period of 90

the directions

consequences

Complaint stands

File be consigned to

Haryana

Complaint No. 5678 <tf 2022

chargeable from the allottee by the

of default, shall be charged at the prescribed

by the respondent/promoter which is the

which the promoter shall be liable to pay

case of default i.e., the delayed possession

on Z(za) of the Act.

Lts are directed to pay outstanding dues, if any,

t of interest for the delayed period.

t shall not charge anything from the

:h is not part of the buyer's agreement.

; is given to the respondent to comply with

given in this order failing which legal

Registry.

Estate Regulatory Authority, Gurugram

Dated: L1..t0.2023

sed of.
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