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GURBSRAN

1. The present complaint has been filed by the complainants/allottees in
Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

Project and unit related details

. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

Sr. | Particulars {35 M Details
No. ‘ )
| I Name of the project he Palm Terraces, Sector 66,
‘Gueygram, Haryana
| 2. Rera Registration ) i d 19 of 2018 dated
‘ \ ; valid upto 30.04.2018
3. DTCP License 0
! W Tteq 08
4. Validity sta 1.05.2
I*5— Licensed Are: 1§
6. Name of licen rjun ors.
7. Provisional al su 34
in favor of the origi freply]
(M/s Gunjan Infr - RE[B
Pvt. Ltd.)
8. | Unitno. “PTII-09-0601, 6% floor, tower no. 09
9. Unit area 00 sq.
| GLURLI Gl ishnmans
10. | Buyer's agreemvc“égcécﬁtéﬂ’ 1.08.2010" °
between the original allottee [page 20 of complaint]
and the respondent
Tl‘lﬁ.' Unit was transferred from |31.12.2011
‘ original allottee to 2" allottee i.e, | [Page 87 of reply]
Gajendra Singh Chowhan and anr.
‘ vide nomination letter dated
‘ 12. | Unit was transferred from 31.03.2012
. 2nd gllottee to 3rdallottee i.e, [Page 107 of reply]
| the complainant
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vide nomination letter

dated

13.

Possession clause as per
buyer's agreement dated
01.08.2010

GURU

(prescribed by the Developer, the

dPhandover possession of the Unit (which
Walls within ground plus four floors

14. POSSESSION

(a) Time of handing over the
Possession

Subject to terms of this clause and the
Allottee(s) having complied with all the
terms and conditions of this Agreement
and not being in default under any of
the provisions of this Agreement and
upon complying with all provisions,
formalities, documentation etc. as

[ veloper shall make all efforts to

months from the date of
elpent  of  construction,
eWnit (which falls within
plus  thirteen floors
ling) within a period of
6) months from the date

tain limitations as may be
this Agreement and timely

bttee(s) agrees and understands that
velgper shall be entitled to

d of three (3) months,
Jo and obtaining the

n certificate in respect of
nd/or the Project.
hasis Supplied)

[Page 39 of complaint]

14.

Date of start of construction
as per statement of account
dated 16.12.2021

24.06.2011
(Page 207 of reply)

15.

Due date of possession

24.06.2014

| 16I

Total consideration as per
statement of account dated
16.12.2021

Rs.1,22,23,095/-
(Page 207 of reply)
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17. | Total amount paid by Rs.1,23,02,508/-
the complainants
as per statement of account (Page 208 of reply)
dated 16.12.2021
18. | Occupation certificate 08.08.2019
? (Page 141 of reply]
'19. | Offer of possession 13.08.2019
Fad ! [Page 143 of reply]
- 20. | Unithandover letter dated H 06.02.2020
[Page 153 of reply]
' 21. | Conveyance deed executed on 10 07.2020

. terms of the
| agreement as pej

situated in Sector - 66, Guru 2 aking a payment of Rs. 2,00,000/-

as booking amou Mﬂ of the unit was Rs
1,16,41,800/- inc ce, covered parking charges,
development cha m ﬁAM

4. That on 01.08.2010, a builder buyer agreement was executed inter-se
the respondent and the original allottee. As per clause 14(a) of the said
agreement, the respondent has to give possession of the said flat within

30 months from the date of commencement of construction of the unit

(which falls within ground plus thirteen floors). It is germane to mention
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here that that the construction was commenced on 24.06.2011,
therefore, the due date of possession was 24.12.2013.

5. That Mr. Gajendra Singh Chowhan & Pia Chowhan purchased the said
flat from the original allottee. (first subsequent allottees) Therefore, the
respondent duly endorsed all the onward rights and liabilities in favour
of the first subsequent allottees vide application dated 31.08.2010.

6. That thereafter vide application dated 19.03.2012, Mr. Ajay Chhabra

; -f.‘s,-., .Gajendra Singh Chowhan & Pia
3) Therefore, on 31.03.2012, the
tte «in favour of Ajay Chhabra

eptificate with respect to
is ready for possession.

However, it is pertinert £ here that the respondent

acknowledged t crediting the delay
compensation of HAIRERACCUUM.

8. That as per the s@r{ej@ h@ﬁs‘ﬁqw'the respondent dated
26.12.2019, the complainant has paid Rs. 1,26,77,724 /-, i.e., more than
100% of the total sale consideration. It is pertinent to mention here that
the statement of account shows an excess/credit balance of Rs.
4,25,220/-.

9. That the complainant does not want to withdraw from the project.

Therefore, on 06.02.2020, the complainant has taken physical
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possession of the flat, and thereafter on 10.07.2020, the respondent has
executed conveyance deed in favour of the complainant.
That the complainant has paid preferential location charges (PLC) of Rs.
6,30,000/- for green facing, but there is no green facing from the balcony
of the flat. On contrary, there are fields and buffalo daily adjoining the
project.

That on 17.11.2021, the complainant obtained a statement of account

promoter. The co

respondent for the

execution of con R-IE\RAng was done by the
respondent in tthﬁ
Relief sought by @@%@ l_.‘ A M
The complainant is seeking the following relief:
i.  Direct the respondent to pay interest at prescribed rate, towards
delay in handing over the possession of the property in question as
per provisions of The Real Estate (Regulation and Development)

Act, 2016 and Haryana Real Estate (Regulation and Development)
Rules, 2017.
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ii.  Direct the respondent to refund the PLC with interest.
iii. Direct the respondent to refrain from giving effect to unfair clauses
unilaterally incorporated in the Apartment Buyer Agreement.
D.  Reply filed by the Respondent
The respondent had contested the complaint on the following grounds:
15. That there subsists no cause of action to file this complaint against the
respondent since the execution of the conveyance deed marks the

termination of the contractug are ip between the parties.

16. That the complainant is not 2 but an investor who has booked

the unit in question as a restment in order to earn rental

income /profit from it§ résaleland-notiorthe purpose of self-use as his
‘ g T

residence. £y

17. That the unit in q

"c‘ buyer agreement was

executed between .--- iginal _alle evp. hd the respondent on
01.08.2010. G REVL,

18. That thereafter,

allottees, namely,

seromiatn GSHRUIDR AN

19. That thereafter, the 15t subsequent allottees transferred the said unit to

the first subsequent
and Mrs Pia Chowhan

the complainant/second subsequent allottee, after executing an
agreement to sell dated 25.02.2012. Thereafter, indemnity-cum-
undertaking was executed between the complainant and respondent on

27.02.2012, which is to be read along with the builder buyer agreement.
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The nomination of the complainant was confirmed vide the nomination
letter dated 31.03.2012.

That the relationship between the parties is contractual in nature and is
governed by the builder buyer agreement and mutual understanding
between the Parties. The complainant/second subsequent allottee was

aware of the delay in the project at the time of

nomination/endorsement. Acceptance of same without any protest,

an original allottees of a
d its commitment to deliver
La - even reasonable time, for
_ gal '?' Such a conclusion would be
arbitrary, given that theue ge"number-possibly thousands of flat
ats or residences; they surely would be

haser who no doubt enters

buyers, waiting for their promisea

entitled toall rMR :

the picture la Further, the purchaser
agrees to buy, tation that delivery of
possession w@@&%¥ biyfgzrﬁmwmtfs of the delayed

timeline that he has knowledge of, at the time of purchase of the flat.

the flat within a stig
the performance o

-

That as per the clause 14(a) of the Buyer’s Agreement, the respondent
shall handover possession of the unit within 30 months from the date of
commencement of construction along with the grace period of 3 months,
i.e., by 24.03.2014. However, the same was made subject to limitations
provided in the builder buyer agreement and hence not absolute. That

the said date is subject to clause 14(b) of the agreement including timely
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payments by the allottee and other circumstances beyond the control of
the respondent.

That the respondent was adversely affected by various construction
bans, lack of availability of building material, regulation of the
construction and development activities by the judicial authorities,
including NGT in NCR on account of the environmental conditions,

restrictions on usage of ground water by the High Court of Punjab &

Haryana, etc. and other majeure circumstances, yet, the

respondent completed the consteuetion of the project diligently and

timely, without imposing,ans oF ications of the aforementioned

SN. | Particulars | Dated

1. Reminder 1Hﬂ R ) 23.07.2010

2z Reminder 2/-\ I I I—) FEP}N‘DE?‘H?(RS?{ /I 11.08.2010
U\ U\ IV

3: Payment Request Letter | PTT/708581-PR- 02.06.2011
030/20110502174745754
2012
4, Payment Request Letter | PTT/078581-PR- 17.02.2012

040/20120217132926085 ‘
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5 Payment Request Letter | PTT/708581-PR- 16.04.2012
050/20120416155756742 |
2013 i
6. Payment Request Letter | PTT/708581-PR- 22.03.2013
060/20130322144110938
) Payment Reminder 1 REMINDER1/708581 15.04.2013
8. Payment Reminder 2 REMINDER2/708581 01.05.2013 !
9. Payment Request Letter | PTT/708581-PR- 17.09.2013 |
070/20130917174856805 |
i \
A |
10. Payment Request Letter |PT1/ 6 08.04.2014
408195229545
i1 Payment Request Lette 17.09.2014 '
] 2917 03544
e 0 _
12. Payment RequestLetter |PTT/708581-PR o 24.09.2014 -
-Duplicate [/ & mwawzu 9 ‘
B -
: 2017 i
‘ , .ﬂ ™ 7 <l |
13. Payment ReguestiLetter | PaymentiReql 07.02.2017
ol xﬂh.g ﬂﬂﬁﬁ .
14, Payment Reg -H‘ REMI) a[;' 58] 17.03.2017
Reminder 1 | i
: } s -_ ) o
15. Payment Request\ REMINDER2/ 708581 02.04.2017 |
Reminder 2 :
16. HVAT Paym 06.06.2017 '
Letter
17. Payment Re E (7085 08.10.2017
Reminder IQU R \/

24. That the respondent had preferred a SLP No. 2628 of 2021 against an
allottee of the similar project challenging the similar issues raised in the
common impugned order passed in the writs filed by the respondent
challenging the legalities and vires of the Act and its existing rules.
Further, the Hon’ble Supreme Court granted a stay dated 26.02.2021 on
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25,

26.

2.

the operation of the common judgement/ order passed by the Hon’ble
Punjab and Haryana High court in CWP no. 38144/2018 and all the
corresponding execution proceedings pending before HRERA Authority.
That all these circumstances come within the purview of the force
majeure clause and hence allow a reasonable time to the respondent.
The respondent had the right to suspend the construction of the project

upon happening of circumstances beyond their control, however,

despite all the hardships, .
construction and managed tg the project afloat through all the
adversities. VN
That the respondeng
applied for occup
concerned Authagrit

Thereafter, the co

13.08.2019.
That thereafter, the' complainanti-éxeslited an indemnity-cum-
undertaking for possessior %,09:2019 and thereafter took the

possession of the er dated 06.02.2020. It
is important to HARE atisfied himself with
respect of the de@@%@iﬁnwwect and it was only
after being completely satisfied that thejpossession was taken by the
complainant, as is evident from the Unit handover letter, relevant part

of which is reproduced as under:

“...Allottee, hereby, certifies that he/she has taken over the peaceful and
vacant physical possession of the aforesaid unit after fully satisfying
himself/ herself with regard to its measurements, location, dimension

and development etc. ...".
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Subsequently, the absolute title over the unit got transferred to the
complainant vide conveyance deed dated 10.07.2020. The comblainant
is in the peaceful possession of the unit and having enjoyed such
possession since then should not be entitled to claim the intereqt on the
delayed possession as there exist no su bsisting relationship between the

parties and the liabilities and obligations of the respondent as

enumerated in the allotment letter /agreement stand satisfied
That the respondent had<{ alre credited Rs. 6,47,951/-
gtted,

"’e session. Moreover, the bonafide

compensation at the time of g

conduct of the responde ehl 'ﬂ{ as evident from the credit

memo of Rs. 4.966 _:'\__.f'vs.'?:i{,t A W I‘ly payment I‘Ebate on

13.08.2019. Withof .., /=
el U! _;ﬂ]ri

be calculated ofilyon thé nounts deposited by the
 bagic ?} iplelamount of the unit in

the respondent, delay

-

interest, if any has to

allottee/complai -.: owa
question and not ¢

payment made by the
charges (DPC) or any taxésy/statutorypayments etc.

That an amount o H RE ue and payable by the
complamant Th lly refrained from
i v AR 3

Jurisdiction of the authority

edited’ by the respondent, or any

dinants towards delay payment

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below:
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E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdilction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the! present

case, the project in question is situated within the planning area of

Gurugram District, therefore this authority has complete territorial

........

nnnnn

“1

i ({1
{

1

i

|

the case may be, till th an

as the case may be, to the

of allottees or the competent authoFity, as the case may be;

Section 34-F uncllaif ﬁk RIE

34(f) of the Act provides to ensure compliance of the obligations cast upan the
promoters, the aﬁ@tmméﬁe M this Act and the rules
and regulations /

So, in view of the provisions of the Act quoted above, the Authority has

O

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter as per provisions of section 11(4)(a) of
the Act leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later stage.
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F. Findings on the objections raised by the respondent
F.I. Whether signing of unit hand over letter or indemnity-cum-
undertaking at the time of possession extinguishes the right of the
allottee to claim delay possession charges is valid ?

34. The respondent contended that at the time of taking possession of the
subject unit vide unit hand over letter dated 06.02.2020, the
complainant had certified himself to be fully satisfied with regard to the
measurements, location, dirg ?h%ﬂ’:ﬂ;) slopments et cetera of the unit

G
that he does not have any claim of

and also admitted and acknoy ‘j‘ dg
any nature whatsoever~against  the-.respondent and that upon
) ¢ “and obligations of the
e ter /buyer’s agreement,
ata of thejunithandover letter relied
upon reads as undent | 1 " q

“The Allottee, here

he qs en over the peaceful and
vacant physical posSessio

> are id '?’ it after fully satisfying
himself / herself with'reg easti erneénds, location, dimension and
development etc. and“hgre Allotteerhas no claim of any nature
whatsoever agams.‘: the C‘o pany.withwrégard to the size, dimension, area,

location and !e ‘
Upon accepta lities~and obligations of the
Company as enumeradted in the allotment letter/Agreement executed in

favour of theA stjrfztj@fr W
35. In the complaint b %9 tled as Varun Gupta V/s

Emaar MGF Land Ltd., the Authority has comprehensively dealt with

this issue and has held that the unit handover letter and indemnity cum
undertaking executed at the time of taking possession, does not
preclude the allottees from exercising their right to claim delay

possession charges as per the provisions of the Act.
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36. In light of the aforesaid order, the complainant is entitled to delay
possession charges as per provisions of the Act despite signing of
indemnity at the time of possession or unit handover letter. |
F.Il. Whether the execution of the conveyance deed extinguishes
the right of the allottee to claim delay possession charges?

37. In the complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s
Emaar MGF Land Ltd,, the authority has comprehensively dealt with

execution of the conveyance/deg
s&%\}u:‘r i

having discharged its liabiliti¢

taking possession, and/aF exe

never gave up thej

shtt0 seekidelayed possession charges
as per the provisi onS'of the saj d Act-AlSo, the g
by the Hon’ble Supreme Cou itlechas We

I ™
Khan and Aleya S E 1!

(now Known as BEGUR'OMR Homes P

;T'l thern Homes Pvt. Ltd.
-»" and Ors. (Civil appeal
no. 6239 of 2019) dateg _iﬂ--? 0, the relevant paras are

reproduced herei w% I g a
“34 The deve : tions. Though these
are four jeatiansyi. t veloper, the appellants
submittedt H ut fitinto a pattern.
The developer does not Staté“that it w illing to offer the flat

purchasers possession of their flats and the right to execute
conveyance of the flats while reserving their claim for compensation

for delay. On the contrary, the tenor of the communications indicates
that while executing the Deeds of Conveyance, the flat buyers were
informed that no form of protest or reservation would be acceptable.

The flat buyers were essentially presented with an unfair choice of
either retaining their right to pursue their claims (in which event they
would not get possession or title in the meantime) or to forsake the
claims in order to perfect their title to the flats for which they had
paid valuable consideration. In this backdrop, the simple question

which we need to address is whether a flat buyer who seeks to espouse

Page 15 of 26



38. Therefore, in furt} ?

' HARERA

GURUGRAM Complaint No. 4656 0if2021

a claim against the developer for delayed possession can @s a
consequence of doing so be compelled to defer the right to obtain a
conveyance to perfect their title. It would, in our view, be manfgstba
unreasonable to expect that in order to pursue a claim for
compensation for delayed handing over of possession, the purchgser
must indefinitely defer obtaining a conveyance of the premises
purchased or, if they seek to obtain a Deed of Conveyance to forsake
the right to claim compensation. This basically is a position wh ich the
NCDRC has espoused. We cannot countenance that view.

35.  The flat purchasers invested hard earned money. It is only reasonable
to presume that the next logical step is for the purchaser to perfect
the title to the premises which have been allotted under the terms of

the ABA. But the subnrission‘of-the developer is that the purchaser
A 2 "

forsakes the remedy béfoj :}“’i gqonsumer forum by seeking a Deed of
Conveyance. To acceptisi i istruction would lead to an absurd
consequence of requiring’ the plirchaser either to abandon a Just
claim as a condition for lof e'ggnveyance or to indefinitely
delay the exeglbipn ofif] Byance pending protracted
consumer lifigaéion” |

<

S Emaar MGF Land Ltd.
<
e/Apex Court in the Wg. Cdr.

(supra) and the la L -
Arifur Rahman (suj Q |
of the conveyance deéd ﬁﬁ omplai ’_ cdapnot be precluded from his

(10

holds;thiat even after execution

right to seek delay possession.charges Fom the respondent-promoter.
Findings on the fs sou m“t

G.I. Direct the ﬂAR at prescribed rate,
towards delay @UQM q&M of the property in
question as per provisions of The Real Estate (Regulation and

Development) Act, 2016 and Haryana Real Estate (Regulation and
Development) Rules, 2017.

39. In the present complaint, the complainants are seeking delay possession

charges as provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

40. Clause 14(a) of the buyer’s agreement provides for time period for

41. At the outset, it is releva ".‘ nen

handing over of possession g,
“14, POSSESSION y

(ﬁ) Time of handing oveptl N T +2 /]

“Subject to tery dthe ttee(s) having complied
with all the rms anditont L ‘ eement and not being
in default Fany“ Lof \this Agreement and
compliangea pdocumentation etc,, as
prescribed praposes to hand over

the possession of the U
constructiony The Allott
developerishal\
applying ahg gbtaini
Complex.” S

onths from the start of

nel .understands that the
acefperigd of 6 months, for
cértificate in respect of the

on e preset possession clause

of the agreement wherein the possesSion has been subjected to all kinds

of terms and coanAREM the complainant not
being in default u vi egment and compliance
with all provisiongugug as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded in
favor of the promoter and against the allottee that even a single default
by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clause irrelevant

for the purpose of allottee and the commitment time period for handing
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over possession loses its meaning. The incorporation of such clause in

the buyer’s agreement by the promoter is just to evade the.[iabi!ity
towards timely delivery of subject floor and to deprive the all )ttees of
their right accruing after delay in possession. This is just to comment as
to how the builder has misused his dominant position and draftled such
mischievous clause in the agreement and the allottee is left iwith no

option but to sign on the dotted lines. |

Due date of possession and 'lllty of grace perlodl As per
Clause 14(a) of the bmlder reement dated 01.08. 2010 the
promoter has proposed ‘the possession of the said unit
within 36 months from ment of construction (for

_ eenifloors tower/building)
and promoter sh%furthe entitlé ¢ period of six months
n respect of said floor.
as per statement of
6 months expired on

24.06.2014. As a matter © poioter has not applied to the
concerned author tificate within the time
limit prescribed HA\REMgreement As per the
settled law one c@:Lg W@@Aﬁgf}ge of his own wrong.
Accordingly, this grace period of six months cannot be allowed to the
promoter at this stage. Therefore, the due date of possession comes out
to be 24.06.2014.
Admissibility of delay possession charges at prescribed rate of

interest: The proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the
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promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been pr%scribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:
Provided that in case "‘il' S te Bank of India marginal ¢ost
of lending rate (M :‘i s f; Lin use, it shall be replaced by
such benchmark le 'aﬁ g rates which the State Bank of hjd:a
may fix from time Ed:ng to the general publi

ofdjnate legislation under the
sgribed rate of interest. The
76, Is reasonable and if the
ill'ensure uniform practice
in all the cases. \'p |
MStage Bank of India i.e,

..‘ ‘; ’ r e
ttps://sbi.co.in, the maggi g-lEo 0L l¢ ;s grate (in short, MCLR) as on
date i.e, 14.11.2023 is 8.75%: 7 ordlngly, the prescribed rate of

interest will be mHA RHERALG' 10.75%.
46. Rate of interest mzlj t/allottee for delay in
making paymen st’ as defined under

section 2(za) of the Act provides that the rate of interest chargeable from

45, Consequently, as Q:s.

the allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in case

of default. The relevant section is reproduced below:

~

“(za) "interest" means the rates of interest payable by the promater
or the allottee, as the case may be.

Explanation. —For the purpose of this clause—
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(i) the rate of interest chargeable from the allottee by the prom#ter,
in case of default, shall be equal to the rate of interest whicﬁ the
promoter shall be liable to pay the allottee, in case of default;

(i) the interest payable by the promoter to the allottee sha'ﬂ be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable b y the allottee ta the
promoter shall be from the date the allottee defaults in payment

to the promoter till the date it is paid;”
47. Therefore, interest on the delay payments from the complainant shall
) 10.75% by the

@/ 8ame as is being granted to the

48. record and submissions

agreement that er shall ‘belentitledto 2 grace period of three
months for appl W@F@Wertiﬁcam/occ pation
certificate in respect of said floor. As far as grace period is concerned,
the same is disallowed for the reasons quote‘d above. Therefore, the due
date of handing over possession comes out to be 24.06.2014, In the
present case, the complainant was offered possession by the respondent
on 13.08.2019 after obtaining occupation certificate dated 08.08.2019
from the competent authority. The authority is of the considered view

that there is delay on the part of the respondent to offer physical
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possession of the allotted unit to the complainant as per the terms and
conditions of the buyer’'s agreement dated 01.08.2010 executed
between the parties.
Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was

granted by the competent authority on 08.08.2019. However, the

nyef the unit in question to the

f possession. These 2
omplainant keTping in

practically he has to

od unit but this is subject to

that the unit being handéd.gver a e of taking possession is in
habitable conditiH A g E mhe delay possession
charges shall be from the er of possession, i.e.,
24.06.2014 till t@WRﬁMme date of offer of
possession (13.08.2019) which comes out to be 13.10.2019. Also, the
complainants are directed to take possession of the unit in question
within 2 months from the date of this order as per section 19(10) of the
Act after clearing outstanding dues, if any.

Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the respondent

Page 21 of 26




e an

51.

92

53.

2 GURUGRAM Complaint No. 4656{“2021

is established. As such the complainant is entitled to delay po

session

charges at prescribed rate of the interest @10.75% pa. welf,

24.06.2014 till 13.10.2019 as per provisions of section 18(1) of

read with rule 15 of the rules. |

the Act

Also, the amount of compensation already paid by the respond ent to the

’ : l
complainant towards compensation for delay in handing over

possession shall be adjusted towards the delay possession charges to be

e |
paid by the respondent in terms of proviso to section 18(1) of th

G. IL Direct the respondent
“-’? ; :;_\ f’-,'

e Act.

Clause 1.2(d) of builder g ' f een ent dated 01.08.2010 provides

b 0k

L < .
that an amount of Rs.6 '1,'00-" spaidiby thé'complainant towards PLC

on account of unitbging’ golf ran;
reproduced as ung er-
" 3 ...t.: i ;"LF
1.2(d). ( The, Tote

elevant part of same is

includesithe pe] i ocation cha s, € 0lf Range Facing of Rupees

630000/, [(@Rs.30
desfgn / _ \.:? J
preferentia cated
location wheré™t than the rate as
hereinabove, then in stiehvaeasethe Allottee shall be liable to
as per the'ré¥ised E he Develop

any suc Ar (O T
if due t inge in'the’l

nd' ifidue to change in lq
1 etg, pheAlgcation of any Unit,

ut plan,
whether

or-otherWise,isChiinged to any other p ferential
GOt '

nd only

any interest and/or compensation and/or damages and/or costs of any

nature whatsoever and such refund shall be adjusted in the I
installment for the Unit.”

located, 1 e Vi rshall be liable to re,
the am - U n id by the A!Iot::E without

payable

The Authority taking cognizance in the matter appointed Mr. Sumeet

Nain, Engineer Executive as local commissioner (LC) vide Authority

memo C.No. HARERA/GGM/CR/4656/2021 dated 01.10.2022

to visit

the project site with respect to unit in question to confirm the

availability of green area for which respondent had charged PLC
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charges. Accordingly, the LC visited the project site on 03.11.2022 and
concluded that the unit is not preferentially located as per Clause
1.2(d)(ii) of builder buyer agreement for which PLC is charged by
respondent promoter. The relevant part of LC report is reproduced as

under-

“5. The site of project named "Palm Terraces Select" being developed b 1%
M/s Emaar MGF Land Limited in sector-66, Gurugram has be
inspected on 07.11.2022 to check the status of complainant unt
regarding preferential locatig AR Litisconcluded that:

A. As per c.’ause 1.2(d)( u) 53 (i harged for Golf Range fac

s been inspected to check
preferential location of ypit*for, Which"PLC has been charged and it Is

L

B. Therefore, jt

Inant unit is nat
preferentially Ig ed by the promoter
as per BBA.”

The factual matrix was transferred in favour

of handing over posses ¥ Occupatlon certificate was

obtained by the_respondent "6 08.08.2019. Thereafter, offer of
possession to COH RE RA?OI‘B. Unit was handed
over to compla lter on 10.07.2020.
conveyance deedsumfgﬁl b both the parties.

Complainant thereafter approached the Authority on 30.11.2021 by

filing this present complaint. Though the LC report concludes that the
unitin question is not preferentially located, the Authority is of the view
that no refund of PLC can be allowed at this stage when physical
possession had been taken post inspection, on execution of conveyance

deed between the parties. The right of complainant to claim PLC ended
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on execution of conveyance deed, as is evident from the clauses of
conveyance deed entered into between the parties, which are

reproduced as under-

‘K. The Vendee has carried out the inspection of the Said Land, Licenses with
details of ownership of the Said Land, building plans. Occupation Certificate and
other documents relating to the title, competency & all other relevant details to
the satisfaction of the Vendee accepts and confirms that the Vendors have
furnished all requisite information, clarification and explanations as required by
Vendee to its complete satisfaction;

be considered toghe
complete in i ~;

terms and cond .ia};
11. That the actua

like electrification work, san

have been ma provided.i ccar with the drawings, designs and
specifications n i ey @nd condition and|that the
Vendee is fully satisfied i camplaint or claim in respect
of the area of the.sai ent, item ork, material, quality of work,
installation, co t ﬁ%@@ﬁ, w spect to the said Apartment,

etc, therein.” 4 ‘ v
55. Since there exist no documentary evidence as to the fact that
complainant raised any objection as to the unit in question nat being
preferentially located; the Authority is of the view that no relief of refund

of PLC can be granted to complainant here in light of factual matrix of

the present case.
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G.III. Direct the respondent to refrain from giving effect to unfair

clauses unilaterally incorporated in the Apartment
Agreement.

Buyer

56. The complainants have not specified any particular unfair clause of the

shop buyer’s agreement. So, the authority is unable to deliberate upon

this relief. The respondent is directed not to charge anything which is

not part of space buyer’s agreement.

H. Directions of the Authority "'/{E 23

g
al ’l l\

?

57. Hence, the Authority hereby "?’ {’“\f

jonth of delay

e 24°06. 2024 till 13.10.2019, i.¢
REGM

expiry of 2 months™from date of offer of poss
(13.08.2019Hﬂ BE so far shall be
the comp!alnan ithin S rom,\ ate of this order

ettty (R

the possession ofit] 33

fiis order and issues the following

on the
due date of handing over
2, after
session

paid to

as per

ii.  Also, the amount of compensation already paid by the respIndent

to the complainant towards compensation for delay in handing

over possession shall be adjusted towards the delay poss

charges to be paid by the respondent in terms of proviso to s

18(1) of the Act.
58. Complaint stands disposed of.

Lession

ection
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59. File be consigned to registry.

(SM

Member Me

Haryana Real Estate Regulatory Authority, Gurugr
Dated: 14.11.2023

HARERA
GURUGRAM
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