f HARERA

@D GURUGRAM Complaint No. 29 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1 29002023
Date of filing complaint: | 02.02.2023
Date of decision : | 26.09.2023
Mohini Bansal
R/0: H.No.154, Sector-5, Part-6, Gurugram Complainant
5 _,‘.I:.'.':r . ‘.;_
1. | Earth Infrastructures Ltd * 4.'r$ %
R/0: 1501-1503, 15th F|ﬂﬂ1' Signature Tower,
(rurugram, Haryana_
2. | Celestial Estate Pvt Ltd Subsidiary Of Earth
Infrastructure Ltd> | an wad A=\
R/O Crop. Df‘ﬂl:e E-ll;‘? DIf Fhase V, Sector-54,
Gururam g i f | | & Respondents
CORAM: "r,fw 'i :_-
Shri Vijay Kumar Gu}'ai" it o ' Member
Shri Ashok Sangwan '=‘-."' "{LJ Member
Shri Sanjeev Ku mar'iﬁ_[%? Yy Member
APPEARANCE: -
Sh. Rajesh Kumar [ﬁ&'a’ﬁﬁ‘af'ej JINALY Complainant
Sh.Akhilesh Lakhan Lal for R2 (Advocate) Respondents
ORDER

1. The present complaint has been filed by the complainant/allottee under
Section 31 of the Real Estate (Regulation and Development] Act, 2016 (in
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short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11{4){a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

Unit and project related r.letails

The particulars of the project, tha deta % if sale consideration, the amount
paid by the complainant, date. urfbmpﬁsﬂ’ handing over the possession and

delay period, if any, havg:hgen dﬂtaiied-m-the{q]}nwin g tabular form:

I._ﬂ!.

S.N. | Particulars FE’E‘/ : ”!l X \3‘“\

1. Mame of the pr@%{ 4 'Earthflmm: &'euﬁ:r 71, Gurugram
2. | Nature ?’ \ cﬁmniiercialjpﬁfee

L . L
= LR R P 4
3. | Registered = P mﬂgﬂ% red

et
4, DTCP TP No—
3 Y I N

5. | Unit no. | ﬁ f{ll%[hnw round floor

“ | || (Page-24-of pumplamt]
6. | Unit area admeasiring 30516 sq.ft.

(Page 24 of complaint)

7 MOU 21.11.2012
(Page 21 of complaint)

B. Date of allotment letter 18.09.2012
[Page 24 of complaint)
g, Date of bba Not executed
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10. | Possassion clause Cannot be ascertain
11. | Due date of possession The due date cannot be ascertained as

no BBA is signed.

Therefore, the due date of handing
over of the possession of the unit
comes out to be 18.09.2015 and the

same is calculated from the date of
allotment.

12. | Total sale consideration R&E!il? 439 ,.I’ -

¥

l : by the complainant)
13. |Amount paid E;., r,he Rs. HEHJ?WJ
complainant [A.E :ﬂH#jed‘h}' the complainant)
14. | Occupation cer Not ﬁhﬁllned"i '-'_'
P lﬁﬁ?‘- s o | -
15. Nuﬁceufpusse@%ﬁ thﬂﬁar@wl g |
BRA -
Facts of the mmplainﬁ | .
TE REGYS

That the complainant hunked a“‘tnmniﬁla! space in the project being
developed by the resHeFﬁaﬁ %ﬁ@f%, é%@ﬂ& by the name of "Earth
Iconic’. The complainant was allotted unit no.011, in Block-A, en Ground
Floor admeasuring 305.16 sq. fts. in-Earth lconte Project vide allotment
letter dated 18.09.2012, The total sale consideration for the said shoppe
was Rs5.34,19,489/-. In pursuance to the allotment, the complainant has
made all the payments on time to the respondent. The memorandum of
understanding was executed between the complainant and the respondent
on dated 21.11.2012.

That the respondents failed to fulfil its obligations and failed to handover
the possession of the said unit to the complainant till date, Thus, there is
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delay of 7 years in handing over the possession of the unit by the

respondent to the complainant.

That instead of handing over the possession of unit, the respondent no. 2
sent a Letter No. HSOB No.0183 dated 28.09.2021, for the complainant, for
reconciliation of the accounts. Thus, there is a delay of 7 years on the part

of the respondent, in handing over the possession of the unit.

That the respondent is liable to pay interest for every month of delay to the
allottee, till the handing over of the pnﬁﬁsiun of the unit it becoming due.

1able delay in handing over the

Thus, there is an inordinate and u"'_"_l'_
physical possession and - the respuﬂdent failed to fulfil contractual
obligations of the agreemun‘t,f MOU,

That the respondent Igﬁ failed to dellvﬁ|phys\t¥§1dssesslun of the unit to
the complainant till [m‘&,@ﬁ and thereafter, a]:lEri‘ﬂd of more than 7 years
had elapsed, but the pmfe-:t is still incomplete. Thus, there is an inordinate
and unreasonable delay’ i{f handing over the plﬁj'sl;al possession of the unit
and the respondent failéd. tor fﬂtﬁl'-’..dlmﬂ‘ictua] obligations of the
agreement/Mol dateql 2 ﬁl 1.20 1{;’,* Ihq%-respagdenr has violated the law of

ntractual ebligations under RERA Act and rules

and regulations mere,unde]r_ A
That the respondent had collected 90% of the sale consideration as per the

contract as well as the

payment schedule annexed with the agreement, however, still the
respondent has failed to handover the possession of the unit to the
complainant, thereby violating the very fundamental term of the buyer’s

agreement,

That the respondent has failed to complete the project in time, resulting in

harassment, extreme mental distress, pain and agony to the complainants.
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That intention of the respondent was dishonest right from the beginning,

C. Relief sought by the complainant:

10.

11

12.

13,

The complainant has sought following relief(s):

a) Direct the respondent to handover the possession of the unit,

b) Direct the respondent to pay interest at prescribed rate towards

delay in handing over the pus;essfun.

c) Direct the respondent to mﬁmﬂﬂ%pﬂd amount of Rs. 28, 58,702/-
with interest in case if the mﬁpumlﬁnt is not able to handover the
possession.

4 ity s

Reply by res;mndents:/ -‘_ . SRR

. (SS e \
No reply has been ﬁiaiﬁyéthe respnndent.nﬂ 1 muratuﬂum proceeding
has been initiated agﬂ;ln:tthe corporate dehtnrf respondent no. 1.

The respondent no. '2?‘2} way of written ),i'ﬂ:!}' made the following
e | | g J,
submissions: \ o ‘..a*x 'F;,K

That the present reply is li-:un behalf of té pondent no. 2.1t is submitted that
complainant had not dﬁclnqed the mmptm facts before this Hon'ble
Forum as such and thﬂ rgqumiam no.Z ha; undergone corporate
insolvency resolution pf’ucess (CIRP)-and the Adjudicating authority has
admitted C.P. (IB) - 1768/2018 titled as Sanjay Malik And Ors. VS Celestial
Estate Private Limited filed by Sanjay Malik and Ors vide its order dated
11.03.2019.

That the complainant has submitted her claim before the insolvency
resolution professional (IRP) and her claim was admitted by the IP and the
complainant has allotted voting right equal to 0.24 % of total voting of
committee of creditors. The IRP has invited resolution plan for the
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respondent no.2 Celestial Estate Pvt Ltd, put it before the committee of
creditors it's for approval, committee of creditor has pass the resolution
plan submitted by the successful resolution applicant (SRA), H S Oberoi
Buildtech Pt Ltd, by 100% vote.

That the complainant being member of committee of creditors has voted for
the resolution plan submitted by the SRA, M/s H S Oberoi Buildtech Pvt
Ltd. The Adjudication authority (NGLT, Delhi) has admitted the resolution
plan submitted by the M/s H § Gi:l#ﬁi’iﬁﬁﬂdtech Pvt Ltd vide order dated
15.03.2021.

ng j;,p,rgml_llal;}gngjﬂn, has agreed and adopted
d b?'thﬁﬂﬂw"én}q‘i;gxig the clause no. 6.13 of
the resolution plan _;sﬁmitted before:the a&jﬁ_ﬂl’l:ating authority and

That the complainant by

the resolution plan su

N

therefore the cumplﬁiﬂ@ﬁcannut claim the amount or any other relief from
L | ‘

- ¥ N
- N | F . [
(0 Al Rl

L LY J

this forum.

.'% O \; o | Ll F oA"Y
16. That the complainant bhgti “‘y-.ltmhalﬁﬂb{hﬁn. has further agreed and

adopted the resolution plan sﬂﬁﬁi@_ﬁﬂe‘ﬂucm&sml resolution plan and
as per the clause no. 7 of the résolution plan submitted before the
adjudicating auﬂmrilj; jf tﬁfréTuFEL :E’u#h:ﬁaj&ant cannot claim the
amount or any other re“l_i;ﬁfrnht:thla fr;r in Pi;a ‘:':“ufrthe resolution plan is

reproduced as below:-

(.. 7.0 IMPLEMENTATION PERIOD: HSOB estimates to complete the
ahove revival plan of implementation within a period of 4+ 24 months (Le
from the date of approval of resolution plan] (Le. 4 months of
preconstruction work like seeking of necessary approvals licences RERA
registration etc. and 24 months of construction related activity) from
effective date in a phosed manner, subject to receipt of approvals/
licences from the concerned authorities, on the terms and conditions
mentioned herein and not restricted to the varfous reliefs sought under
this plan from various claims, government/semi government/local

Page 6 of 13




HARERA

- GUEUGW Complaint No. 29 of 2023

authorities or such other parties which are either a part or not te this
resolution plan. HSOB believes that HSOB will be able to successfully
complete the plan on the basis of the previously executed projects on debt
[free model. The current problem faced by the real estate industry is excess
leveraging in the projects through debt from various sources such as
financial institution and others rather than equity infusion. With the
resolution Applicant having arrangement and capability of infusing
required funds and with the forte in the domain of construction activities
in real estote sector clubbed with the experience of forte in the
infrastructure sector, HSOB has an edge over many real bigger players in
the market who have been adopting the model of taking debt as major
eontribution of source of funds (n ;._ﬁ;:_gbuting the real estote projects.
Further, the plan has been devised in such a manner so as to optimise the
strength of own funds of the mmbﬂ'sg HS0B and the receivables from
the financial creditors and urharrqqa;mbla recovery which may arise
in future. HSOB, th ble to revive the prafect
and HSOB will be #‘&‘iﬂﬂwﬂt ﬂlﬁ.ﬂ'ﬁd all its stakeholders
who will be benqﬂaﬁ? Iﬁ all mntemadﬁ:d [thius be absolutely in the

spirit of 18C. Y

l""

17. Copies of all the rele@t&ﬂdﬂﬂ#ntﬁ efhzlhﬂ}gd and placed on the
I"-\\.
ce

record. Their authenuﬂﬁfk not 1n disp the complaint can be
decided on the basis of those und[sputqd@:cxmwts and submissions made
by the parties.

E. Jurisdiction nl-'theaué:ailﬁ ALN J' i{ i %

18. The plea of the respunﬂfﬁlt regarding ;:Eiact:inn"n’f‘ebmplmnt on ground of
jurisdiction stands rejected. The authority observes that it has territorial as
well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below.

E.1 Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram district
Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.
E. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016, provides that the promoter shall be

responsible to the aih:}ae;aspar Agreeme i_'lf,fgn:;-:ale. Section 11(4)(a) is
reproduced as hereun ef':r =" \ 2.\

Section 11(4){a)

Be responsible for i:: igations; r .rb.r.!f,t.‘ Ia d unctions under the
provisions of this Ack ritles and peg r.rt.r ereunder or to the
allottees as per the ;urgp!e or ation of allottees, as the
case may be, till the conveyance af all Eﬂ'ﬂ' ﬂ'j!ﬂ"ﬂﬂ 5, plots or buildings, as the

case may be, to the u!.‘nhee& gr.the common areas to the association of
allottees or the competent authority, n#tl;:msr may be;

Section 3+—Fun:nu§££gﬁg‘u%ﬁ;r£“‘ j{ A |

34{f) of the Act pra-.ddsi‘c? ensure compliance of the ebligations cast upon the
promaters, the allotteesand the real estate agents under this Act and the rules
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later

stage.
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22. Further, the authority has no hitch in proceeding with the complaint and to
grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors, {(Supra) and reiterated in case of
M/s Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:

"86. From the scheme of the Act-6f which a detailed reference has
been made and taking note of power of edjudication delineated with
the regulatory authority nnﬂ“dﬁhﬂmqng officer, what finally culls

aut Is that althe ﬂ':lf Acﬂ‘ Fnﬂ'ﬁcdrepr ﬂ‘fsnnct expressions like
refund’, ‘inte alty"and-‘¢o . @ conjoint reading
of Sections 18 Ef?e&rb' mﬂ'n? :fb' Wﬁ'rﬂ it comes to refund

of the amount and interest on the re d amaount, or directing

payment of I#.I'ﬁt for delayed delivery of possession, or penalty
and interest thereon, it is the reghilatory authority which has the

power to e.x'n and detgrmme m:qn'.fe of q complaint. At the
same nme it ‘tomes ta a fseeicing the relief of
adjudging c t[ﬂn and ifte nider Sections 12, 14,

18 and 19, rke ud.l’mri'ng qm{:ar ﬁt‘ usively has the power to
determine, keeﬁfgg inview the collective reading of Section 71 read
with Section 72 of the Act,if theadjudication under Sections 12, 14,

18 and 19 nt.!:-er thun cmnpeﬂsﬂﬂm-n‘s enw:nga-d if extended to the

adjudicati as w, may intend to
expand the u'n inctions of the
adjudicating'o 1d be against the

mandate of nﬁz—ﬂﬂ .?E 161

23. Hence, in view of the authnritaﬂve pronouncement of the Hon'ble Supreme
Court in the cases mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the

refund amount.
F. Entitlement of the complainant for refund:

F.1 Direct the respondent to handover the possession of the unit.
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F.I1 Direct the respondent to pay interest at prescribed rate towards
delay in handing over the possession.

F.IIl Direct the respondent to refund the paid amount of Rs. 28,
58,702 /- with interest in case if the respondent is notable to handover
the possession.

All the reliefs being interconnected are being taken up together. In the
present case the complainant was allotted the unit vide allotment letter
dated 18.09.2012 and therefore a memorandum of understanding was
executed between the parties on 21.11:2012. The complainant has paid a

total amount of Rs. 28, 58,702 /-
iga
The complainant was allotted his unit no. 011 vide allotment letter dated

18.09.2012, No buyer’'s agreement was e:-cer.:uted between the parties .It is
necessary to ascertain the due date, so the date uf SLEnfng of allotment letter
is ought to be taken as the date for calculating the due date of possession.
Therefore, the due datle rfprxhandm g over uf the Eussessinn of the unit to the
allottee comes out to lgh 18.09.2015. Nn occupation certificate has been
received by the respondents, No- possession has been made by the

respondents till date.

However it is nutewmﬂr%u fmm{un tH&tm hl%ﬂﬁﬁm proceeding has been
initiated against the ecprporate debtar/ respondent no, 1 lLe Earth
Infrastructures Ltd. In t'&élpresmt case, the respondent no. 2 stated at bar
vide proceeding dated 01.08,2023 that consequent to NCLT proceedings
and resolution plan which was approved on 15.03.2021, a dispensation was
pravided for the association of the allottees of which the complainant is also
a member. The complainant can seek further recourse to his complaint in

terms of the resolution plan.
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27. Vide proceeding dated 01.08.2023 the counsel for the complainant stated
at bar that the time specified in the resolution plan has also expired and
seeks an order of the authority w.r.t relief of refund.

28, Interms of order dated 13.04.2021 as per Para 7 of the resolution plan is

talks about the implementation period and the same is reproduced below:-

7.0 IMPLEMENTATION PERIOD:

H30B estimates to mmpfﬂajﬁtaﬁ&nqrewm! plan of implementation
within a period af 4+ 24 m‘n 1th: . m the date of approval of
] ! ; jon work like seeking af
nces; RERA registration.etc. and 24 months of
construction refa 'ncn‘vh}:} from .lm'ﬁ.l'i'l ﬂ&tein o phased manner,
subject to r‘era'fpr ¢ ppmvu.*sy.-" licences from the concerned authoritfes,
an the terms and iorﬁa‘!nuns meﬂh .-‘e.fn mi m;rr: restricted to the

various relief§ ‘Sought under I:M.p %; r{gtn! varfous claims,
r

mmenmud?a' or Such other parties
‘partor not to .r.'.lis pfmj HSOB believes that
HSOB will be ablﬁf@ncﬁ::ﬁ"ﬂ-’{y complete the plan on the basis of the
previously execu jm:!s"ﬂn dm,‘m model The current probiem
foced by the real estate ﬂ’rdﬁm? I:‘ﬁmlw‘rwmg!ng in the projects
through debt ﬁ‘nm mﬂnus suur‘i‘&r?.’ﬂﬁ‘h nancial institution and others
rather tﬁnn g'% Applicant having
an‘ungemem Fm uﬁn reqts and with the forte
in the domain of mmmm m:.‘v!tms in reaf.mwm sector clubbed with
the experience -:Jfﬁar;aﬂ in theinfrastructure sector, HS0B has an edge over

many real bigger players in the market who have been adopting the
model of tuking debt as major contribution of source of funds in executing
the real estate projects. Further, the plan has been devised in such a
muonner so as to optimise the strength of own funds of the members of
HSOB and the receivables from the financial creditors and other
receivables or recovery which may arise in future. HSOB, thus, believes
that HSOB will be able to revive the project and HSOB will be able to add
value to the prafect and all its stakeholders who will be beneficial to all
concerned and it will thus be absolutely in the spirit of IBC.
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As per clause 7 of the resolution plan the time period to complete the above
revival plan was within 4 month plus 24 months from the date of approval

plan. Therefore, date of completion of the revival plan comes out to be
13.08.2023.

In view of the orders of the NCLT and the resolution plan annexed with CA
-920/2019 filed in CP(IB)-1768(ND)}/2018 is hereby approved which shall
be binding on the corporate Debtor p‘n.-iuts employees , members, creditors,
guarantors and other stakeholders I’M in the Resolution Plan including

the Resolution Plan. ‘
In the present case the glhhmm: me,lngj&l:l;eiief of delay possession
charges in case the san not be allowed/ gﬁﬁ;; then refund as a relief

has been requested. ﬁststated abm.*e as-per clause 7 of the resolution plan
the time period to mn@ e the above reviu:al l,an was within a period of
4months plus 24 munt}%fﬂem the date qfa]{p}j lan. Therefore, date of
completion of the reviv D n mﬁms nuhm"n@}’[lﬂ 2023. The relief with

of revival plan is 13.08:2023 as pﬂr ti;e E:E Dﬁ on'ble NCLT, However the
4 8 A
complainant has ﬁla& pﬂeﬁbﬂ‘h ‘before this date e on

02.02,2023.Therfore the relief withl regard to/delay, possession charges is
o A O . YA

not maintainable.

The Authority observes that the resolution plan was approved on
13.04.2021. No case of refund is made out. So therefore, the complainant
can seek further recourse to his complaint in terms of the resolution plan
approved by the competent Authority ie NCLT. Hence, the present
complaint stands dismissed. However the complainant is at liberty to file

fresh complaint.
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G. Directions of the Authority

33. Hence, in view of the findings recorded by the authority on the aforesaid
issue, no case of refund of the paid-up amount with interest is made out.

Hence, the complaint is liable to be dismissed and as such is rejected.
34. Complaint stands disposed of,

35. File be consigned to the Registry.

Member

| Y [
t?u( éﬁ-’::ﬁ {ﬁshul-; amgwan). . (Vijay Eﬁfﬁ.ﬁ]

Haryana Real Mté Regulatury'ﬁulhnrit]i, '_Gurugmm
* Dated: 26.09.2023
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