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1.

Comprlaint No. 891 of 2022

Ms. R Gayathri Manasa Advocate for the respondents

ORDER

The present complaint has been filed by the comlllainants/allottees under

section 31 of the Real Estate fRegulation and Derrelopment) Act, 2016 (in

short, the Act) read with rule 2B of the Haryana Real Estate [Regulation and

Development) Rules, 20L7 (in short, the Rules) for violation of section

11,(4)[a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions to the

allottee as per the agreement for sale executed inter se them.

A. Unit and project related details
'fhe particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

2.

S. No. Particulars Details
L. Name of the proiect "Ramprastha City"
2. Location of the proiect Sector-92,93 & 95;, Gurugram
3. Nature of the proiect Residential colonrr
4. DTCP license no. and

validity status
i. 19 of 201.4 dated 1,1.06.2014 valid

up to 10.06.2018
ii. 25 of 2012 dated 29.03.201,2 valid

up to 28.0:i.2018
5. RERA Registered/ not

registered
Not Registered

6. Unit no. 219, Block-A

[As per page no. 8i0 of the complaintl
7. Unit area admeasuring 300 sq. yds.

[As per page no. 8i0 of the complaintll
B. Allotment Letter 27.02.20t3

[As per page no. 6,6 of the cornplaintJ
9. Date of execution of plot

buyer agreement
30.01,.20L4
(As per page no. 7'3 of the complaint)

1-0. Possession Clause 11 (a) Schedule of Possession
The company shall endeavor to offer
possession of the said plot, within thirty
(30) months from the date of the
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execution of this Agreement subiect to
timely payment by the intending
allottee(s) of total price, stamp duty,
registration charges and qny other
charges due and p,ayable according to the
payment plan,
(As per poge no. 83' of the complaint)

7t. Total Sale Consideration Rs.59,55,000/-
[As per payment plan on page no. 92 of
the complaint')

t2. Amount paid by the
complainants

Rs.53,72,500/-
(As per receipt infbrmation on page no.

5-16;-5-9"and 69 ofthe complaintJ
13. Pavment Plan eo.nsltiruction linke d plan

t4. Occupation certificate,..

/Completioncertificate .ri"

Not':0btained
;''1 rI

15. Due date of possession l$oroz.zglo
ifNote:30 months form the date of
,lrexecution of PBA i.e., 30.01.2014)
T(lnadvertently mentioned as 30.07.2077
in proceedings , of the day dated

,1.4.t2.2023) i :i ,

16. Offer of possession Not available

t7. Legal Notice 26.71.2027
[As per pase no. 109 of the complaint)

B. Facts of the complaints

3. The complainants have made the following submisrsions: -

I. The complainants submit that in 2006, they purchased five adjacent

plots, admeasuring 300 sq. yards each from the respondent no.Z, on its

categorical representation that the plot was located at a posh locality in

Sector 37-D, Gurugram in respondent no.2's rupcoming project named

'Ramaprastha City'. The respondent no.Z also represented that the

project would soon be completed and that possession of the plots

purchased by the complainants would be delivered to them within a

period of three years i.e., bY 2009.
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The plot buyer's agreement has also been executed with regard to the

unit on 30,01.2014.

That based on such representations by the respondent no'Z' the

complainant no. 1 paid Rs.24,90,000/- in favour of the respondeut no'2'

towards booking the said unit on 11.08.2006 and the same has also

been acknowledged by respondent no.2 vide recr3ipt dated L7 '08'2006'

That even upon receiving a sum of Rs.24,90,000/-, the respondents

failed to provide any intimation/communicatiotr about the allotment of

the said unit in the complainants' favour. Thc complainants oll

numerous occasions attempted to contact tlae respondent no'z to

enquire about the status of development and the date of possession of

the said unit but to no avail.

V. That from 2OO7 till 2009, the respondent no'2 failed to provide any

information regarding the development and allotment of the said unit

booked by the complainants. The respondent no'2 also failed to share

any documents with the complainants, on the basis of which the

complainants could claim ownership of the l;aid unit' Moreover' the

respondent no.2 also failed to deliver possession of the said unit to the

complainants by 2oog, as had been promisr:d by it, at the time of

booking.

vl. After a delay of almost 4. years, the complainants received a letter dated

02.02.201,0 from respondent no.Z, informing ttrem that it had received a

Letter of Intent from Directorate Town & country Planning' bearing

Memo No, LC-2098-.ID [BS)/200g/1"gTg, for the development of a

residential township in Sector 92, 93 & 95, Gurugram and that the

respondent no.2 was in the process of forma,lly launching the project'

The letter also mentioned that respondent no.Z expected to complete

fL,n. 
allotment procedure within the next three months'

II.

III.

N.
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vll. The complainants ,were shocked to receive this information, as all

throughout they were under the impression that the project was already

complete. However, as it turned out, the project was still in its nascent

stages and the respondent no.2 seemed to have acquired the necessary

permits and clearances for the same, only recently. It is also pertinent to

mention that the letter dated 02.02.2010 offerect plots that were shown

to be in Sector 92, 93, and 95, Gurugram which was contrary to the

terms on which the complainants booked the said unit' The respondent

no,2 had unilaterally, changed the location of the said unit' from Sector

37-D to Sector 92, 93 and 95 Gurugram, without taking any prior

consent from or intimation to the complainants. Moreover, the changed

Iocation was a relatively inferior to Sector 37-D, Gurugram' The said

letter dated OZ.O2.2O1-0, also claimed to be in cr:ntinuation of an earlier

letter dated 18.03.2009 sent by respondent no"Z' But no such letter has

ever been received by any of the complainants'

vlll. Despite the unilateral change in unit locations; and the four-year long

delay in reverting to the complainants, they chros€ not to enter iuto any

dispute and accepted the respondent no'2's offer of the said unit in

sector 92, Gurugram, as they had already invested a substantial sum of

Rs.24,90,000/- towards booking the said untLt and wished to obtain

possession of the same at the earliest. I{owever, despite the

complainant'S repeated attempts to contact respondent no'2 through

different mediums, respondent no.2's team \AIaS Vague and evasive in

their response. consequently, the complainants suffered grave nrental

harassment and trauma for three years due to a failure to establish any

communication with the respondent no.2 despite repeated efforts'

IX. That upon continuous follow-ups by the complainants, in 201'2

respondent no.2 verbally requested the complainants to deposit a sum
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of Rs,16,4. 2,OOO /- as a prerequisite for issuing an allotment letter for the

said unit in favour of the complainants. The comtrllainants complied with

the respondent no.2's request and made the said payment of

Rs.1,6,42,000/- vide cheque dated 26.1.2.2012. The respondent No'1

further acknowledged the payment vide receipt dated 26.02.2013.

That the respondent no.1 and 2, executed a provisional allotment

agreement dated t9.01,.20t3 with the complainants for provisionally

allotting a unit admeasuring 300 sq. yards, in the project, which had

now unilaterally shifted from Sector 37-D to Sector-9s Gurugram,

Haryana. The PAA categorically mentioned that as part of the internal

' and the other grouprestructuring exercise between Ramprastha

companies, the respondent no. 1 was to undertake development of the

project along with all incidental and related activities, including

development of plOts, construction activitie:;, allotments, receiving

payments, issuance of receipts, sale and sO on and that respondent no'2

would have no connections or liabilities with any dealings in relation to

the project.

ln pursuance of the PAA, the respondent no.1 issued an allotment letter

and a 'welcome letter' to the complainants, dated 27 '02'2013 and

allotted one unit no. A-2!9, admeasuring 300 sq' yards, bearing

Customer ID no. RC-z1-0 to the complainants. As per the allotment letter,

respondent no. 2 directed that all future correspondence regarding the

unit was to take place upon quoting the said Customer ID' Moreover' to

the shock and surprise of the complainants, the respondent no'Z,

through the allotment letter, allotted a plot in Sector-95, Gurugram'

which was contrary to the initial booking made by the complainants

under the PAA for a plot in Sector 37-D, Gurugram' That respondent

no.Z did not take any prior consent or issue any letter/intimation

x.

xl.

Page 6 of 28



ffiHARER*,
S-euntlottAM complaint No. 891 of 2022

informing the complainants of such sudden and unilateral change'

However, due to the large sum of money that the complainants had

already invested in the project, they were forced to accept such

unilateral change and did so under protest'

xg. That the respondent no.1 addressed another letter dated 09.1'2.201,3 to

the complainants demanding further payment of Rs'12,40,0001- from

them towards execution of a plot buyer's agreelrnent. The complainants

having no choice but to comply with the onerous; terms of the said letter'

paid the said amount for the execution of the plot buyer's agreement'

vide cheque dated 01.01.2014'

xlll. That on 30.01.2014, the respondent no.1 executed a plot buyer's

agreement with the complainants for the sale of the said unit' Thus, as

per the PIIA the respondent ought to have olfered possession of the

booked units after the expiry of 30 months from the date of its

execution, i.e., by 3L.07.20t6. In the event it was unable to offer

possession by the said date, it could have offered possession by

31.01 .2017,and not any later. However, the respondent no'1 has neither

offered possession, nor compensation at the rate specified in the

agreement. lt is pertinent that the respohdent no.1 has been collecting

morley from the complainants since 2006 and the complainants have

paid 90% of the total consideration till date'

XIV. That the respondent no.2 through clause 5 as well as Annexure I of the

PBA, has all along been levying a'Preferential Location charge' upon the

complainants, without their knowledge and co nsent'

That the complainants have already paid 900/o of the total amount

payable towards sale consideration of the unit i.e., an amount of

l\s.53,72,500/- from 2006 till the date of execution of the plot buyer's

agreemeltt dated 30.01.2014 and have still not received possession of
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the unit, as per the date mentioned in the said agreemetlt' 'lhe

complainants have also issued several communications to the

respondent from time to time inquiring a'bout the delivery of

possession, including emails dated 01.07 .2016, 05'02'2017, 11''0'2'201'7'

23.04,2017, 1o.oB.ZoL7, 03'.11,'201,7, 21,,1,1,.2017, 11.01.201t],

10.03.2018, 08.05.2018 and l-2.08.2018. The complainant no' 2 also

continued to send the respondent reminders; regarding delivery of

possession to the complainants, but to no avail'

xvl. That the complainants also visited the responrleut no.L',s office in the

month of octobe r 2o!9,to discuss the progress of the project at'rd obtain

clarity on the timeline for the delivery of possession of the unit' [n the

meeting the respondent no.1 informed the complainants that it had

applied for the project to be registered by RERA and the same was likely

to be granted within the next 15 days. The nespondent no.1 further

assured the complainants that ,1. representations made and

discussions held, would be given effect to try the respondent no'1'

However, the respondent no.1 failed to fulfil such assurances. 'l'he

respondent also admitted to the complainants that the project was

being delayed but that the respondent no.1 was trying its best to

complete and deliver the same to the complainants at the earliest' It is

submittecl that the complainants had regularly followed up with the

respondent no.1 on the progress and timeline for delivery of possession

of the unit, but to no avail'

xvll. That the disputed project timelines have been substantially exceeded as

a result of the respotrdent no.L's callou:; attitude. Further, the

respondent no.1 has constantly taken a vacillating stand and made

every possible attempt to escape its obligations and liabilities. Thus,

aggrieved by the same, the complainants addressed a legal notice dated
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26.11,.2021 to the respondent no.L. However, despite the said legal

notice, there has been no response from thre respondent and has

therefore, left the complainants with no other option but to file the

present comPlaint.

C. Relief sought by the complainants:

4. 'l'he complainants have sought following relief[s):

L Direct the respondents to refund the entire amount i'e'' Rs'53'72'500/-

to the complainants along with the interest at l9o/o per annum from

the date of each payment till the date of realization[while filing the

complaint the complainants are seeking possr:ssion of the unit and

delayed possession interest but vide proceedings of the day dated

ZB.O1.ZOZ3 they hav-e requested for amendment of relief and filed an

application on Lt.10.2023 for amendment of reliefJ.

II. Direct the respondents to pay legal cost incuff€d.

IIl. Direct the respondents to compensate the complainants in lieu of the

mental agony & harassment their callous conduct has caused'

D. ReplY bY the resPondent no' 1:

5. 'l'he respondent has contestecl the complaint on the following groutrds:

i. That at the very outset, it is most respectlully sub itted that the

complaint filed by the complainants is not maintainable and this

authority has no jurisdiction whatsoever tro entertain the present

complaint due to lack of cause of action'

ii. That date of handover of possession has never aruived

a. That at the outset it is submitted that there is no agreement whether

express or implied, oral or written, between the complainants and

tl-re respondent to provide any goods or services and the

complainants had admittedly nowhere claimed to have purchased

any goods or availed any services from the respondent' It is

Complaint No. 891 of 2022
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submitted that the complainants had requested the respondent

seeking investment in undeveloped agricultural land in the year

2006 in the hope of mal<ing speculative gainr; on the approval of the

zoning plans. But since the zoning plans were not approved by the

government, the complainants have soughrt to file this vexatious

complaint. That the respondent has not agreed to provide service of

any kind to the complainants unless the plans were approved as it

was merely a transaction for sale of unit. 'fhe complainants have

filed the present complaint with malafide intention of abusing the

process of the Hon'ble Authority for wrongl'ul gains in the forrn of

interest at the cost of the respondent when in reality their

speculative investments have failed to give any return in present

harsh real estate market conditions.

That the complainants have approached the respondent in thc vear

2006 to invest in undeveloped agricultural land in one of the

futuristic projects of the respondent located in Sector 37-D,

Gurugram. The complainants fully being aware of the prospects of

the said futuristic project and the fact that the said land is a nrere

futuristic project have decided to make an investment in thc said

project of the respondent for speculative gains. That thereafter, on

11.08.2006, the complainants have paid a booking amoultt of lls.

24,90,000/- through cheque towards booking of the saicl project

pursuant. It was also specifically clarified that a specific unit shall

only be earmarked once the zoning plans are approved.

That further the complainants have maliciously alleged that they

have paid full consideration towards the bool<ing of the plot in the

futuristic project of the respondent, while in reality they havc paid

an amount of Rs.53,22,500/- which is part or total consideration of

Compl;rint No. 891 of 2022

b.
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the unit. tt is submitted that the said payments were not full and

final payments and further payments inter alia towards government

dues on account of EDC/IDC charges are payable at the time of

allotment of unit and execution of plot buyer's agreement.

d. That further no date of possession has ever been mutually agreed

between the parties. It is submitted that as lrer averments made by

complainants, the complainants have claime,C interest from the July,

2016 which also shows that the amount claimed by the

complainants have hopelessly barred by limitation.

e. The claims for possession are superfluous and non-est in view o{'the

fact that the complainants are actually not even entitled to claim

possession of the unit as on date. It is subrnitted that it is only on

default in offer/handover of possession that the complainants right

to claim possession/refund crystalizes.

f. 'l'he complainants have attempted to create ;a right in their favour by

resorting to terminate transactions which have become hopelessly

barred by time and after the period of limitation has lapsed it cannot

be revived.

g. That no date of possession was ever comnritted by the respondent

since the project was a futuristic project which was highly reliant

spon approval of zonal plans by the concerned authority and the

complainants having complete knowledge of the same has willingly

made speculative investments in the said project'

h. That the complainants have approached the Authority by

suppressing crucial facts with unclean hands which is evident from

its own complaint. 'l'herefore, the present complaint is liable to be

rejected in limine based on this ground alon'e'

iii. Complainants are not genuine buyers:
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a. That the complainants are not "Consumers" within the meaning of

the consumer Protection Act, 2o1g since ttre sole intention of the

complainants was to make investment in a futuristic project of the

respondent only to reap profits at a later stage when there is

increase in the value of land at a future datr: which was not certain

and fixed and neither there was any agreelrlent with respect to any

date in existence of which any date or def,ault on such date could

have been reckoned due to delay in handover of possession'

b. The complainants having full knowledg'e of the unccrtainties

involved have out of their own will and accord have decided to

invest in the present futuristic project of the respondent and the

ention of using the said plot for their

sidence or the residence of any of their family mcmbers

and if the complainants had such intentions, they would not have

invested in a proiect in which there was n0 certainty of the date of

possession. The sole purpose of the complaiLnants was to make profit

from sale of the unit at a future date and now since the real estate

market is in a desperate and non-speculative condition' thc

complainants have cleverly resorted to thr: present exit strategy to

conveniently exit from the project by arm t\,^/isting the respondent'

c. That the complainants have approached the respondents' office in

|une/July,2006 and have communicated that the complaitrallts are

interested in a project which iS "not ready to move" and expressed

their interest in a futuristic proiect. It is submitted that the

complainants were not interested in any of the ready to move

in/nearcompletionprojectsoftheresponrlettt.Itissubmittecitl.ratat

futuristic project is one for which the only value that can be

determined is that of the underlying Iand as further amounts such as

Page 12 of 28
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EDC/IDC charges are unknown and depends upon the demand

raised by the statutory authorities. It is submitted that on the

specific request of the complainants, the in'restment was accepted

towards a futuristic project and no commitment was made towards

any date of handover or possession since such date was not

foreseeable or known even to the respondent. 'l'he respondent had

no certain schedule for the handover or pos;session since there are

various hurdles in a futuristic project and hence no amount was

received/demanded from the complainantsr towards development

charges but the complainants were duly informed that such charges

shall be payable as and when demands will be madc by the

government. The complainants are elite arrd educated individuals

who have knowingly tal<en the commercial risk of investing a project

the delivery as well as final price were rlependent upon luture

developments not foreseeable at the time of booking transaction.

Now the complainants are trying to shift the burden or1 the

respondent as the real estate market is facing rough weather.

d. That even the sectoral location of the plot lvas not allocated ily the

respondent, The said unit at the date of booking was nothing ntore

than a futuristic project undertaken to be developed by the

respondent after the approval of zoning plans and completion of

certain other formalities. A unit in a futuristic project with an

undetermined location and delivery date cannot be said to be a plot

purchased for residential use by any standards. Therefore, the

payment made by the complainants towardrs the said unit cannot be

said to be made towards the unit purchased for residential use

instead it was a mere investment in the futuristic project of the

respondent. The complainants therefore only invested in the said
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unit So that the same can be used to derive commercial

benefits/gains.

e. That the complainants are mere investors in the futuristic project of

the respondent. An investor by any extended interpretation cannot

mean to fall within the definition of a "'Consumer" under the

consumer Protection Act, 2019. Therefore, the complaint is liable to

be dismissed merely on this ground.

The complaint defies the stipulated period of lirnitation:

i. That the complainants are not entitled l.o claim possession as

claimed by the complaihants in the complaint is clearly time barred'

The complainants have itself not Come forward to execttte the

buyer's agreement and hence cannot now push the entire blame

t is due to lackadaisicalonto the respondent for the same' That i

attitude of the complainants along with several other reasons

beyond the control of the respondent as r:ited by the respondent

which caused the present delay. If any objections to the same was to

be raised the same should have been done in a time bound manner

while exercising time restrictions Very cautiously to not ciluse

prejuclice to any other party. The complainants cannot now suddenly

show up and thoughtlessly file a complaint against the respondent

on its own whims and fancies by putting tlne interest of the builder

and the several other genuine allottees at stake' If at all, the

complainants had any doubts about the projcct, it is only reasonable

to express so at much earlier stage. Further, filing such complaint

after lapse of several years at such an interest only raises suspicions

that the present complaint is only made 'with an intentiotr [o arm

twist the respondent. The entire intention of the complainants is

made crystal clear with the present complaint and concretes the
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status of the complainants as investors who merely invested in the

present project with an intention to draw loack the amount as an

escalated and exaggerated amount later.

v. That there is no default on the part of the respondent:

i. That further the reasons for delay are solLely attributable to the

regulatory process for approval of layout plan which is within the

purview of the department of Town and Country Planning. 'fhe

complaint is liable to be rejected on the ground that the

complainants had indirectly raised the question of approval of

zoning plans which is beyond the control of the respondent and

outsicle the purview of the Authority and further in view o1'the fact

that the complainants had knowingly made ertr investment in a f'uture

potential project of the respondent. The reliefs claimed would

require an adjudication of the reasons for delay in approval of the

layout plans which is beyond the jurisdiction of the Authority and

hence the complaint is liable to be dismisseci on this ground as well.

ii. That the complainants primary prayer for handing over the

possession of the said plot is entirely based on imaginary and

concocted facts by the complainants and the contention th:lt the

respondent was obliged to hancl over posrscssion within any fixed

time period from the date of booking is c,cmpletely false, baseless

and without any substantiation; whereas in reality the complainants

had complete knowledge of the fact that the zoning plans of the

Iayout were yet to be approved and the inil.ial booking in May, 2006

was made by the cornplainants towards a Juture potential proiect of

the respondent and hence there was no question of handover of

possession within any fixed time period :rs falsely claimed try the

complainants.
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iii. That further the respondent has applied for the mandatory

registration of the project with the RERA Authority but however the

same is still pending for approval on the part of the IIERA Authority.

IIowever, in this background it is submittecl that by any bouncl of

imagination the respondent cannot be made liable for the delay

which has occurred due to delay in registral[ion of the project under

RERA. It is submitted herein that since ttrcre was delay in zonal

approval from the DG'ICP the same has acted as a causal effect in

prolonging and obstructing the registration of the project under the

RERA for which the respondent is in no way responsible. 'fhat the

approval and registration is a statutory and governmental process

which is way out of power and control of the respondent. 'l'iris by

any matter of fact be counted as a default on the part of the

respondent.

There is no averment in the complaint which can establish that any

so called delay in possession could be attributable to the respondent

as the finalization and approval of the layout plans has been held up

for various reasons which have been and are beyond the control of

the respondent including passing of an HT lline over the layout, r'oad

deviations, depiction of villages etc. which have been elaboratecl in

further detail herein below. The complainants while investing in a

unit which was subject to zoning approvalsi were very well aware of

the risk involved and had voluntarily accr:pted the same for their

own personal gain. There is no avernlent with stlpporting

documents in the complaint which can establish that the respondent

had acted in a manner which led to any srl called delay in handing

over possession of the said plot. Hence ther complaint is liable to be

dismissed on this ground as well.

lv.

Complaint No.891 of 2022
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The respondent is owner of vast tracts of undeveloped land in the

revenue estate of village Basai, Gadauli Kalan and falling within the

boundaries of Sector 37C and 37D Gurugram also known as

Ramprastha City, Gurugram.

That even in the adversities and the unpredicted and unprecedented

wrath of falling real estate market conditirlns, the respondent has

made an attempt to sail through the adversities only to handover the

possession of the property at the earliest possible to thc utnrost

satisfaction of the buyers/allottees. That even in such harsh market

conditions, the respondent has been continuing with the

construction of the project and sooner will be able to completc the

development of the Project'

6. 'l'he complainants have filed the complaint againsl. llL to RB in which l{4 &

l{5 and R7 & RB are directors of the R1 to R:3 and R6 is Authorized

Signatory of R1 & R2, No specific relief has been sought against 114 to RB'

Ilut the reply has been filed by R1 only, The resolution passcd at the

meeting of the board of directors of R3 contains thc stamp of R2. 'l'he

address mentioned at the board resolution and the affidavit filed by Sh.

'Iarun Arora, Authorized Representative of R1 i:s same but the role and

responsibilities of RL, R2 and R3 are not distinE;trishcd and all the three

respondents are associated companies having sarn,e address and hence they

are jointly and severally responsible to the complainants-allottees.

7. While filing the complaint the complainants besides the respondent no. I to

3 and addecl to allow the respondent no. 4 to B as respondents. Thc cottttsel

for the respondents moved an application on 2';8.04.2023 for deletion of

respondent 4 to B from array of respondents. As per website of the MCA, the

respondent no. 4. to B are directors of the respondent no. 1 to 3 and rvlto are

already party to the present complaint. No useful pltrpose would tle seil'ed

Complaint No.891 of 2022

vi.
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by l<eeping them as respondent no. 4 to B. So, their names are required to be

deleted from the array of the respondent no' 4 to B'

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint catt be

clecided on the basis of these undisputed documents and submission made

by the parties.

E. turisdiction of the authoritY:

'l'he application of the respondent regarding reiection of conrplaint on

ground of jurisdiction stands rejected. The authority observes that it has

B.

9.

As per notification no. L/g2lzo17-1Tcp dated 14.12.2017 issued by'[own

and Country Planning Department, the jurisdiction of Real Estateand Country Planning Department, the jurisdiction of Real Estate

llegulatory Authority, Gurugram shall be entire rGurugram District for all

r'L ^ -. -,,i ant

purpose with offices situated in Gurugram. In the present case' the project

in question is situated within the planning ar(la of Gurugram District'

'r.herefore, this authority has complete territorial jurisdiction to deal with

E,tl Suolecf ma[tel- ,ur rru'

l0.Section 11[aJ[aJ of the Act, 201'6 provides that the promoter shall be

for sale. Section 11(41[a) is
responsible to the allottees as per agreement

reproduced as hereunder:

Section 71

ft) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under the

)iovisions oi tt i, Act or the rules and regulations made_thereunder or to the allottees

as per the agreementfor sale, or to the issociation of allottees' as the case mqy be' till

thi conveyince of all the aportments, plots or building's, as the case may be' to the
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allottees, or the common areas to the association of allottees or the competent
authority, as the case may be;

Section S4-I'unctions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules ancl

regulations made thereunder.

11, So, in view of the provisions of the Act quoted arbove, the authority has

conrplete jurisdiction to decide the complaint regarding non-comtrlliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a Iater

stage.

12. Further, the authority has no hitch in proceeding rnrith the complaint and to

grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Pro,moters and Developers

Private Limited Vs State of U,P, and Ors. (Supra) and reiterated in case of

M/s Sana Realtors Private Limited & other Vs ll,lnion of India & others

SLP (Civil) No. 73005 of 2020 decided on 72.05Jl022wherein it has been

laid down as under:

"[J6. F'ront the scheme of the Act of which a detailed reference has been mode attd
tuking note of power of adjudication delineated with the regulatory authority attd

adjudicating officer, what finally culls out is that although the Act indicotes the

distinct expressions like 'refund', 'interest', 'penaltlt' and 'compensation', a conioint
reading of Sections 18 and 79 cleorly manifests that when it comes to refirncl of tlte
amount, and interest on the refund emount, or directirlg payment of interesL jor
delayed delivery of possession, or penalty and interest thereon, it is the rellulatory
authority which has the power to examine and detertnine the outconte of ct

complaint, At the same time, when it comes to a quest,ion of seeking the relief of
adjudging compensation and interest thereon under Sections L2, 1-4, L8 and L9, Lhe

adjudicating olficer exclusively has the power to determine, keeping in view the

collective reading of Section 71" read with Section 72 of the Act. if the adiutlicatiort
under Sections L2, L4, 18 and 1"9 other than compensqtictn as envisaged, iJ'e.rtertdecl

to the odjudicating officer as prayed that, in our view, nray intend to expttrtd tlte
ambit and scope of the powers and functions of the adjudicatingl officer under Sectiort

7 1 and thaL would be against the mandate of the Act 20L6;."

13. Ilence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cases mentioned above, the authoritty has the jurisdictiol-l to

Complaint No.891 of 2022
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entertain a complaint seeking refund of the ar-nount and interes^t on the

refund amount.

F, Findings on obiections raised by the respondent:

F.I Obiection regarding iurisdiction of aLuthority w.r.t, buyer's
agreement executed prior to coming into force of the Act

14. 'l'he contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties inter-se

in accordance with the plot buyer's agreement executed between the

parties and no agreement for sale as referred to unrCer the provisions o1'the

Act or the said rules has been executed inter se partics. The authority is of

the view that the Act nowhere provides, nor can [te so construed, that all

previous agreements will be re-written after coming into force of the Act.

'l'herefore, the provisions of the Ac! rules and agrcement have to bc read

and interpreted harmoniously. However, if the Act has provided for dealing

with certain specific provisions/situation in a specific/particular manner,

then that situation will be dealt with in accordorce with the Act and the

rules after the date of coming into force of the Act ilnd the rules. Nurnerous

provisions of the Act save the provisions of the agreements made between

the buyers and sellers. The said contention has been upheld in the

landmark judgment of Neelkamal Realtors Suburban Pvt, Ltd. Vs. IIOI and

others. (W.P 2737 of 2077) which provides as under:

119. Uncler the provisions of Section L8, the delay in hcrttding over the possessrorr
would be counted from the date mentioned in the ogreement for sale entered into by
tlte promoter and the allottee prior to its registration under RERA. llnder the
provisions of RERA, the promoter is given a facility to revis,e the date of completion of
project and declare the same under Section 4. The RE.[?A does not contemplate
rewriting of contract between the flat purchaser and the promoter,....

L22. We have already discussed that above stated provisions of the RERA are not
retrospectiv'e in nature. They may to some extent be having o retroactive or quasi
retroactive effect but then on that ground the validity of the provisions of RERA
connot be challenged. The Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to affect subsisting /
existing contractual rights between the parties in the larger public interest. We rlo
not hove any doubt in our mind that the RERA has been framed in the larger pthlic

Page 20 of 28



ffiHARERT'
ffieuntlgnAM Complaint No. 891 of 2022

interest after a thorough study and discussion made at the highest level by the

Standing Committee and Select Committee, which submitted its detailed reports"'

L5. Also, in appeal no. 173 of 201,9 titled as Magic Eye Developer Pvt. Ltd. vs'

Ishwer Singh Dahiya, in order dated 1.7.12.2019 the Haryana Real Estate

Appellate Tribunal has observed-

"34. Thus, keePing in view
opinion that the Provisions

our aforesaid discussion, we are of
of the Act are quasi retroactive to

the considered
some extent in

operation and wi

completion. Hence in case of delay in the offer/deliver.y of possession as per the

terms and conditions of the agreement for sale the allottee shall be entitled to the

n-the reasonable rate of interest as provided

in Rule'15 of the rules and one stded:, unfiir,and unreasonable rate of compensation

mentioned in the agreement for sale is liable to be ignored."

16. The agreements are sacrosanct save and except ltor the provisions which

have been abrogated by the Act itself. Further, it is noted that the plot

buyer's agreement has been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the sarne are in accordance with

the plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules, statutes'

instructions, directions issued thereunder and are not unreasonable or

exorbitant in nature.

17. The authority is of the view that the Act nowhere provides, nor can be so

construed, that all previous agreements will be re-written after coming into

force of the Act. Therefore, the provisions of the Act, rules and agreement

have to be read and interpreted harmoniously. However, if the Act has

provided for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt with in
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accordance with the Act and the rules after the datr: of coming into force of

the Act and the rules.

F.II obiection regarding the complainants being investors.

18. The respondent has taken a stand that the compla,inants are the investors

and not consumer. Therefore, they have not entitleri to the protection of the

Act and are not entitled to file the complaint under section 31 of the Act'

The respondent also submitted that the preamble of the Act states that the

Act is enacted to protect the interest of consumers of the real estate sector.

'l'he authority observes that the respondent is corrrect in stating that the Act

is enacted to protect the interest of consumers of the real estate sector. It is

settled principle of interpretation that the preamble is an introduction of a

statute and states main aims & objects of enacting a statute but at the same

time the preamble cannot be used to defeat the enacting provisions of the

Act. Furthermore, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if the promoter contravenes or violates any

provisions of the Act or rules or regulations made thereunder. Upon careful

perusal of all the terms and conditions of the plot buyer's agreement, it is

revealed that the complainants are buyers ancl paid total price of Rs'

53,72,5001- to the promoter towards purchase of a unit in its project' At

this stage, it is important to stress upon the definition of term allottee under

the Act, the same is reproduced below for ready relference:

"2(d) "allottee" in relation to a real estate proiect meon:; the-person to whom a plot'

apartment or building, as the case may be, has been allotted' sold (whether as

freehold or leasehold) or otherwise transferced by the promoter, and includes the

person who subsequently acquires the said allotment through sale, transfer or

otherwise but does not include a person to whom such plot, apartment or building'

as the case maY be, is given on rent;"

19. ln view of above-mentioned definition of "allottee" as well as all the terms

and conditions of the apartment application for a,llotment, it is crystal clear

that the complainants are allottees as the subiect unit was allotted to them

/lbythepromoter.Theconceptofinvestorisnotdefinedorreferredinthe
W 
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Act. As per the definition given under section 2 ol'the Act' there will be

,,promoter" and "allottee" and there cannot be a party having a status of

"investor". The concept of investor is not defined or referred in the Act'

Thus, the contention of promoter that the allottees being investors are not

entitledtoprotectionofthisActalsostandsrejected.

F'IllobiectionregardingcomplaintbarredbyLimitationAct,l963

20. Another contention of the respondent is that if the date of possession was

tobeconstruedin}une20:16,theperiodoflimitaticlnhascometoanendin

the year June 2019. The authority is of the vie"rr that the provisions of

I,imitationAct,l,963doesnotapplytoAct,2ol.6..[hesameviewhasbeen

taken by Hon'ble Maharashtra Real Estate Appellate Tribunal' Mumbai in its

order dated 27.012022 in Appeal no' 006000000021137 titled as M/s

siddhitech Homes Pvt. Ltd. vs Karanveer singh Sachdev and others

which Provides as under:

"Agreeingentirelywiththeallottee,itisobservedthatR!"ERAnowhereprovidesany
timeline for availing retiefs priiiaia thereunder. A developer cannot be discharged

fromitsobligationsmere!!onthegroundthatthecomptlaintwosnotfiledwithina
specific period prescribed under sime other statutes' Even if such provisions exisr in

other enactments, those are rendered subservient to the provisions of RERA by

virtue of non obstante ,lorri iin section 89 of RERA having overriding effect on any

other law inconsistent wi* in,i provisions'of RERA' ln iiew thereof' Article 54 of

Limitation Act would not retndetr the comftaint time borred. ln the absence of

express provisions substantii,e provisions in RER/ pre:;cribing time limit for filing

complaint reliefs provided tnir[unaff cqnnot be denied to allottee for the reason of

limitation or delay and ta;'he,s. conrrqurntly, no beneJit will accrue to developers

placing relionce on the case law cited supra to rendtzr the complaint of allottee

barred by any limitation or-otiigra in Para..10 above. li:lence, no fault is found with

the view hed Ay tne Authority on this issue'"

Thus, the contention of promoter that the contplaint is time barred by

provisos of Limitation Act stands rejected'

G. Findings on the relief sought by the complainants

G.IDirecttherespondentstorefundtheentireamounti.€.,
Rs.53,72,500/.tothecomplainantsalongwithLBVointerestfrom
the date of each payment titt its completer realization'
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21.The complainants were allotted a unit in the project of respondent

"Ramprastha City", in Sector 92,93 & 95, Gurugram vide allotment letter

dated 07.01.201.4 for a total sum of Rs.59,515,000/-. A plot buyer's

agreement dated 30.01.2014 was executed betw'een the parties and the

complainants started paying the amount due agalnst the allotted unit and

paid a total sum of Rs.S3,72,500/-.

Z2.The due date of possession as per the possession clause of the plot buyer's

agreement is 30.07 .2016. There is delay of 5 year:;, 8 months and 4 days on

the clate of filing of the complaint i.e., 04.03.2022. 'fhe occupation certificate

of the project where the unit is situated has still not been obtained by the

respondent-Promoter.

23. The authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession of the allotted unit and for which they have

paid a considerable amount towards the sale consideration and as observed

by Hon'ble Supreme Court of Indio in lreo Grarce Realtech Pvt. Ltd. Vs.

Abhishek Khanna & ors., civil appeal no. 5785 of 2079, decided on

1.t.01.2021: -

,, .... The occupation certificate is not available even as on date, which clearly amounts

to deficiency of serviie. The allottee cannot be made to wait indefinitely for
possession of the aportments altotted to them, nor can they be bound to take the

apartments in Phase 1 of the proiect""""'

24. Further in the judgement of the Hon'ble Supreme Court of India in the cases

of Newtech promoters and Developers Private Limited Vs State of U'P'

and Ors. (Supra) reiterated in case of M/s Sana Realtors Private Limited

& other Vs union of India & others SLP (Civil) Ilo. 13005 of 2020 decided

on 12.05.2022 observed as under:

25. The unqualified right of the allottee to seek refund referred under Section

18(1)(a) and'sectiion DIQ i7 tn, Act is not dependent on any contingencies or

stipulations thereof. ft apfears that the legislature hos consciously provided this

right of refund on'demond as on unconditional absolute right to the allottee, if the

piomoter'foils to give possession of the apartment, plot or building within the time
'stipulatei under ih, tir^t of the agreement regardless of unforeseen events or stay
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orders of the Court/Tribunal, which is in either wql not attributable to the

alottee/home buyer, the promoter is under an obligation to refund the amount on

demancl with interest at the rate prescribed by the St.ate Government includingl

compensation in the manner provided under the Act w'ith the proviso that il the

allottee does not wish to withdraw from the project, he shall be entitled for interest

for the period of delay till handing over possession at the rate prescribed'

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 201,6, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 1l(4)(a). The promoter has failed to complete or unable to

give possession of the unit in accordance with the terms of application form

or duly completed by the date specified therein. ltccordingly, the promoter

is liable to the allottees, as the allottees wish to withdraw from the project,

without prejudice to any other remedy available, to return the amount

received by him in respect of the unit with interest at such rate as may be

prescribed.

26. Admissibility of refund along with prescribed rate of interest: In the

present complaint, the complainants intends to vvithdraw from the project

and are seeking refund of the paid-up amount as provided under the section

1Bt1) of the Act. Sec. 1B(1) proviso reads as under:

"section 18: - Return of amount and compensation
18(1), If the pro*otq fails to complete or is unable to give possession of an

apartment, Plot, or building, -
(o) in orrordonre with the terms of the agreementfor sal'e or, aS the case may be' duly

completed by the date specified therein; or
(b) due'to discintinuance of his business as a developer on qccount of suspension or

revocation of the registration under this Act or for an-y other reaso.n,

he shall be liabli on demand of the allottees, in case the allottee wishes to

withdraw from the proiect, without preiudice to any' other remedy available' to

return the amount received by him in respect of that oportment, plot, building, as the

case may be, with interest at such rate as may be presc'ribed in this behalf including

compensation in the manner as provided under this Act:
provided that where an allottee does not intend to tuithdraw from the proiect, he

shall be paid, by the promoter, interest for every month of delay, till the handing over

of the possesston , at such rate as may be prescribed'"
(EmPhasis SuPPlied)
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27.The complainants are seeking refund of the amount paid by them with

interest at prescribed rate as provided under rule 15 of the rules. Rule L5

has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 72, section 78 and sub-
section (4) and subsection (7) of section 791

(1) For the purpose of proviso to section 12; section 16t; and sub-sections (4) and
(7) of section 1.9, the "interest at the rate prescribed" shall be the State Bank of
lndia highest marginal cost of lending rate +20/0.:

Provided that in case the State Bank of Indin marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the general
public.

28. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interelst, it will ensure uniform

practice in all the cases.

29. Consequently, as per website of the State Bank of India i.e., hllps,/-,/--s.b,-i,E9jn,

the marginal cost of lending rate fin short, MCLR) as on date i.e., 14.12.2023

is 8.75%o. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate +20/o i.e.,10.75o/o.

30. The definition of term 'interest' as defined under section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

"(za) "interest" means the rates of interest payable by the promoter or the allottee, as

the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter, in case of

default, shall be equal to the rate of interest which the promoter shall be liable to
pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee .sholl be from the date the
promoter received the amount or any part thereof till the date the amount or part
thereof and interest thereon is refunded, and the intere:;t payable by the allottee to
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the promoter shall be from the date the allottee cle:foults in payment to the
promoter till the date it is paid;"

3l-.'l'he authority after considering the facts stated by the parties and the

documents placed on record is of the view that the complainants are well

within their right for seeking refund under section 1Bt1)(a) of the Act,

20t6.

32.'l'he authority hereby directs the promoter to return the amount received

by him i.e., Rs.53,72,500/- with interest at the rate of 10.750/o fthe Srate

Bank of India highest marginal cost of lending rate [MCLR) applicable as on

date +2o/o) as prescribed under rule 15 of th,e Haryana Real Estate

(Regulation and DevelopmentJ Rules, 2017 from the date of each payn'rent

till the actual date of refund of the amount within the timelines provicled in

rulc 16 of the Haryana Rules 201.7 ibid.

G.llDirect the respondent to pay legal costs andl compensation.
33.'l'hecontplainants are seeking relief w.r.t comperrsation in the aforesaid

relief, Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech

Promoters and Developers Pvt, Ltd, V/s State of UP & Ors. Supraheld that

an allottee is entitled to claim compensation under sections !2, 1,4.,18 and

sc'ction 19 which is to be decided by the adjudicating officer as per section

7l and the quantum of compensation shall be adjudged by the acljuclicating

officer having due regard to the factors mentioned in section 72. 'l'he

adjLrdicating officer has exclusive jurisdiction to dezrl with the complarnts in

respect of compensation.

H. Directions of the authority:

34. Ilence, the authority hereby passes this order arrd issues the lollorving

dircctions under section 37 ol'the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 3a(fJ:
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il The respondents /promoter are directed to retund the amount i.e., Rs.

53,72'500/- received by them from the complainants along with

interest at the rate of 10.750/o p.a. as prescribed under rule 15 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 from

the date of each payment till the actual date of refund of the grverl

amount.

ii) A period of days is given to the

directions given in this order and

would follow.

iii) The respondents

rights against the

along with in

35. Complaint stands d

36. Irile be consigned to

are further directed t to create any third-party

lization of paid-up amount

inants, and even il any

respondent to comply with the

failing wtrich legal consequelrces

unit, the receivable shall be

lainants.

, Gurugram

transfer is initiated with respect to subje

first utilized for clearing dues of allottee-c

Ilaryana Real Estate Regulatory Auth
Dated: 14,.1,2.2023
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