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Ms. R Gayathri Manasa Advocate for the respondents

ORDER

1. The present complaint has been filed by the complainants/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions to the
allottee as per the agreement for sale executed inter se them.

A. Unit and project relatnd“det.nﬂs

2. The particulars of uni&&ﬂ}ﬂﬂﬁ; sale mn&.udtraﬁun the amount paid by the
complainants, date qurqpnsed- handing m-'er ‘the possession, delay period,
if any, have been detailed in the following tabular form:

5. No. | Particulars -~ Detalls |
1. | Name of the ]:Frﬁ'g& “Ramprastha City" |
2. | Location of the project | Sector-92,93 & 95, Gurugram
% o HEE"'E of the project \ Residentfaleolony |
4. |DTCP license na. angd L 19 of 2014 dated 11.06.2014 valid |

validity status | up to 10.06.2018

. 25 of 2012 dated 29.03.2012 valid

§

d - i up to 28.03.2018 |
5  |RERA  Registered/ not | Not Reglstered !
s registered r S
6. | Unitno. | 219, Block-A
' [As per page no. H0) of the complaint)
T Unit area admeasuring 300 sq. yds.
[As per page no. 80 of the complaint])
8. Allotment Letter 27.02.2013 !
ol [As per page no. 86 of the complaint)

9. |Date of execution of plot | 30.01.2014
buyer agreement ' [As per page no. 73 of the complaint)

10. | Possession Clause 11 (a) Schedule of Possession

The company shall endeavor to offer
possession of the said plot, within thirty
| (30) manths from the date of the
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execution of this Agreement subject to
timely payment by the intending
allottee(s) of total price, stamp duty,
registration chargesand any other
charges due and payable according to the
payment plan.

(As per page no. B3 of the complaint)

11,

Total Sale Consideration

Rs.59,55,000/-

(As per payment plan on page no. 92 of
the complaint)

12. |Amount paid by the|Rs53,72,500/- |
complainants (As per receipt information on page no.
- 56,59.and 69 of the complaint]
13. | Payment Plan | Construction linked plan
14, | Occupation certificate tained
{Completion certificate . :
15. | Due date of possessiof | [\30.07.2016,
f ":‘-‘_: o :J[Hn-t-ut 30 months form the date of
,E;-“ -4 execution of FBA i.e, 30.01.2014)
> | (Inadvertently mentioned as 30.07.2017
IS in proceedings of the day dated
Y ~Ar14122023)] < |
16, | Offer of |Ju|ss%'!_ﬁi::1E Fl %
| ‘II?- 'l'ui i:-r £ - F{___.- K
17. | Notice 1 1} 182 & J
‘ s {’c}a,_lr] 3 . ‘16, 109 of the complaint)

i -

B. Facts of the complaints

: = 3
3. The complainants h& éﬁ%ﬁllﬁnﬁ%b_ﬂ%lum:-

. The cumplainal'etsﬂsuh
plots, ad measuriﬂgy 300
categorical representation that the plot was located at a posh locality in
Sector 37-D, Gurugram in respondent no.2's upcoming project named
‘Ramaprastha City'. The respondent no.2 also represented that the
project would soon be completed and that possession of the plots
purchased by the complainants would be delivered to them within a

it
ire

sd

period of three years i.e., by 2009,
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Iv.
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The plot buyer's agreement has also been executed with regard to the
unit on 30.01.2014.

That based on such representations by the respondent no.Z, the
complainant no. 1 paid Rs.24.90,000/- in favour of the respondent no.,
towards booking the said unit on 11.08.2006 and the same has also
been acknowledged by respondent no.2 vide receipt dated 17.08.2006.
That even upon receiving a sum of Rs.24,90,000 f-, the respondents
failed to provide any intimation/communication about the allotment of
the said unit in the complainants' favour. The complainants on
numerous occasions attempted to contact the respondent no.2 to
enguire about the status of ﬂﬁﬁlﬁpn}ém and the date of possession of
the said unit but m‘i;.:lavaﬂ: %

That from 2007 gill 2009, the respondent no. failed to provide any
information regarding the development and allotment of the said unit
booked by the tumnlainants The respunlflent no.2 also failed to share
any documents with the complainants, on the basis of which the
complainants could claim ownership of the said unit. Moreover, the
respondent no.2 also failed to-deliver possession of the said unit to the
complainants b]lé--ﬁnﬁ',}_as hatl been promised by it, at the time of
boolking. i l

After a delay of almost 4 vears, the complainants received a letter dated
02.02.2010 from respondent no.2, informing them that it had received a
Letter of Intent from Directorate Town & Country Planning, bearing
Memo No. LC-2098-1D (BS)/2009/1989, for the development of a
residential township in Sector 92, 93 & 95, Gurugram and that the
respondent no.2 was in the process of formally launching the project.
The letter also mentioned that respondent no.2 expected to complete
the allotment procedure within the next three months.
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VIl. The complainants were shocked to receive this information, as all

throughout they were under the impression that the project was already
complete. However, as it turned out, the project was still in Its nascent
stages and the respondent no.2 seemed to have acquired the necessary
permits and clearances for the same, only recently. It is also pertinent to
mention that the letter dated 02.02.2010 offered plots that were shown
o be in Sector 92, 93, and 95, Gurugram which was contrary to the
terms on which the complainants booked the said unit. The respondent
no.2 had unilaterally, changed the location of the said unit, from Sector
37-D to Sector 92, 93 and 95 Gurugram, without taking any prior
consent from or intimation to the complainants. Moreover, the changed
location was a relatively inferior to'Sector 37-D, Gurugram. The said
letter dated 02.02.2010, also claimed to be in continuation of an earlier
letter dated 18. DE.ZHD‘J sent by respondent no.2, But no such letter has
ever been recen-.rgﬁitqr any of the mmp!mnp]ﬂs
VIIl. Despite the umiat.era}’ change in unit locations and the four-year long
delay in reverting to'the complainants; they chose not to enter into any
dispute and accepted the respondent no.2's pffer of the said unit in
Sector 92, Eumﬁaﬁi ﬁthE}i’ ﬁﬂl.'lg already invested a substantial sum of
Rs.24,90,000/- tuwards huuking the said unit and wished to obtain
possession of the same at the earliest. However, despite the
complainant’s repeated attempts to contact respondent no.2 through
different mediums, respondent no.2's team was vague and evasive In
their response. Consequently, the complainants suffered grave mental
harassment and trauma for three years due to a failure to establish any
communication with the respondent no.2 despite repeated efforts.
[X. That upon continuous follow-ups by the complainants, in 2012

respondent no.2 verbally requested the complainants to deposit a sum
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of Rs.16,42,000/- as a prerequisite for issuing an allotment letter for the

sald unit in favour of the complainants. The complainants complied with
the respondent mo2's request and made the said payment of
Rs.16,42,000/- vide cheque dated 26.12.2012. The respondent No.l
further acknowledged the payment vide receipt dated 26.02.2013.

¥. That the respondent no.l and 2, executed a provisional allotment
agreement dated 19.01.2013 with the complainants for provisionally
allotting a unit admeasuring 300 sq. yards, in the project, which had
now unilaterally shifted from Seetor 37-D to Sector-95 Gurugram,
Haryana, The PAA categorically mentioned that as part of the internal
restructuring exercige” between Ramprastha and the other group
companies, the r:aﬂ[:‘:;ﬁﬁ;'deﬁt" no. 1 wasto undertake development of the
project along with all incidental and related activities, including
development of pl;-‘.-ts comstriiction activities, allotments, receiving
payments, iss uzmqn qf receipts, sale and o on and that respondent no.2
would have no cﬂucnemnns or liabilities with any dealings in relation to
the project.

Xl. In pursuance of the PAA, the respendent no.1 issued an allotment letter
and a 'weicuméﬁ—l&taﬁgtﬂf-lﬂé _ﬁmﬁhanm, dated 27.02.2013 and
allotted one uﬁlit nim". A-219, admeasuﬂng 300 sq. yards, bearing
Customer 1D no. RC-210 to the complainants. As per the allotment letter,
respondent no. 2 directed that all future correspondence regarding the
anit was to take place upon quoting the said Customer ID. Moreover, to
the shock and surprise of the complainants, the respondent no.Z,
through the allotment letter, allotted a plot in Sector-95, Gurugram,
which was contrary to the initial booking made by the complainants
under the PAA for a plot in Sector 37-D, Gurugram. That respondent

fﬁ/ no.2 did not take any prior consent or issue any letter/intimation
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XIL.

XL

informing the complainants of such sudden and unilateral change.
However, due to the large sum of money that the complainants had
already invested in the project, they were forced to accept such
unilateral change and did so under protest

That the respondent no.1 addressed another letter dated 09.12.2013 to
the complainants demanding further payment of Ks.12,40,000/- from
them towards execution of a plot buyer's agreement. The complainants
having no choice but to comply with the onerous terms of the said letter,
paid the said amount for the execution of the plot buyer's agreement,
vide cheque dated 01.01.2014.

That on 3ﬂ.ﬂl.2l]1i,,-th_q Wﬂﬂepﬁ'_ﬂgl executed a plot buyer's
agreement with théﬁémp!ﬁi‘nants forthie'sale of the said unit. Thus, as
per the PBA the respondent ought to have offered possession of the
booked units after: the expiry of 30 months from the date of its
execution, ie, bg;..iLD?.EEI'lﬁ. In the event it was unable to offer
possession by thgsaid dém.e, it cuuid'lhaw: offered possession by
31.01.2017, and not any later. However, the respondent no.1 has neither
offered possession, nor compensation at the rate specified in the
agreement. It is taﬁlnent tﬁafﬂr;ﬁre@p@ﬂent no.1 has been collecting
money from the complainants since 2006 and the complainants have
paid 90% of the total consideration till date.

XIV. That the respondent no.2 through clause 5 as well as Annexure | of the

PBA, has all along been levying a 'Preferential Location Charge' upon the
complainants, without their knowledge and consent,

¥V. That the complainants have already paid 90% of the total amount

A

payable towards sale consideration of the unit ie, an amount of
Rs.53,72,500/- from 2006 till the date of execution of the plot buyer's
agreement dated 30.01.2014 and have still not received possession of
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AVI,

XVIL

the unit, as per the date mentioned in the said agreement The
complainants have also issued several communications to the
respondent from time to time inquiring about the delivery of
possession, including emails dated 01.07.2016, 05.02.2017, 11.02,2017,
23.04.2017, 10.082017, 03.11.2017, 21.11.2017, 11.01.2018,
10.03.2018, 08.05.2018 and 12.08,201B. The complainant no. 2 also
continued to send the respondent reminders regarding delivery of
passession to the complainants, but to no avail.

That the complainants also visited the respondent no.1's pffice in the
month of October 2019, to discuss the progress of the project and obtain
clarity on the timeline for the delivery of possession of the unit. In the
meeting the resFﬁf};ﬂﬁfnt r':ﬁ:r.l_,' informed the complainants that it had
applied for the p:rn]fect to be registered by RERA and the same was likely
to be granted within the next 15 days. The respondent no.1 further
assured the m@.pi\alnants that the representations made and
discussions heid}a.r‘-'rﬁf:ﬂd be given efféé_'fﬁ-"by the respondent no.l.
However, the r&sﬁhﬁd&nt no:l failed to fulfil such assurances. The
respondent also admitted to the complainants that the project was
being delayed but that the respondent no.l was trying its best 1o
complete and déliv;r the same to the Eu;_nplainants at the earliest. It is
submitted that the complainants had regularly followed up with the
respondent no.1 on the progress and timeline for delivery of possession
of the unit, but to no avail,

That the disputed project timelines have been substantially exceeded as
4 result of the respondent no.l's callous attitude. Further, the
respondent no.l has constantly taken a vacillating stand and made
every possible attempt to escape its obligations and liabilities. Thus,
aggrieved by the same, the complainants addressed a legal notice dated
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26.11.2021 to the respondent no.l. However, despite the said legal

notice, there has been no response from the respondent and has
therefore, left the complainants with no other option but to file the
present complaint.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s):

I. Direct the respondents to refund the entire amount L.e., Rs.53,72,500/-
to the complainants along with the interest at 18% per annum from
the date of each payment till the date of realization{while filing the
complaint the complainants are seeking possession of the unit and
delayed possession interest but vide proceedings of the day dated
28.09.2023 they I;B:u';ai'raqﬁgs_ﬁ for amendment of relief and filed an
application on 11".]'.'*}5}._2':[123 for amendment of relief).

Il Direct the reapnnd;enls to pay legal cost incurred.

1ll. Direct the r&spmﬁent& to compensate the complainants in lieu of the
mental agony & hairaﬁsment their callous conduct has caused.

D. Reply by the resp-mdent no. 1: '

5. The respondent has contested the complaint on the following grounds:

i That at the very {tutset,. it is mest rﬂﬁpﬂfﬁully submitted that the
complaint filed I::-:r the i:umplalnanjx is pot maintainable and this
authority has ng jurisdiction whatsoever to entertain the present
complaint due to lack of cause of action.

i, That date of handover of possession has never arrived
4. That at the outset it is submitted that there is no agreement whether

express or implied, oral or written, between the complainants and
the respondent to provide any goods or services and the
complainants had admittedly nowhere claimed to have purchased

any goods or availed any services from the respondent. It is
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submitted that the complainants had requested the respondent

seeking investment in undeveloped agricultural land in the year
2006 in the hope of making speculative gains on the approval of the
zoning plans. But since the zoning plans were not approved by the
government, the complainants have sought to file this vexatious
complaint. That the respondent has not agread to provide service of
any kind to the complainants unless the plans were approved as it
was merely a transaction for sale of unit. The complainants have
filed the present complaint with malafide intention of abusing the
process of the Hon'ble A.uthurit}r for wrongful gains in the form of
interest at the cost of the respendent when in reality their
speculative investments have failed to give any return in present
harsh real estate market conditions.

b. That the cnmi:_j_ﬁ,inants have approached the respondent in the vear
2006 to mué._ék in undeveloped agricultural land in one of the
futuristic prﬂjedss of the respondent located in Sector 37-D,
Gurugram. The eqmplmhantr fu]lyhelng aware of the prospects of
the said futuristic project and the fact that the said land Is a mere
futuristic project have decided to make an investment In the said
project of the respondent for speculative gains. That thereafter, on
11.08.2006, m}é"t';nmp"iainsms have paid a booking amount of Rs.
24,90,000/- through cheque towards booking of the sald project
pursuant. It was also specifically clarified that a specific unit shall
only be earmarked once the zoning plans are approved,

c. That further the complainants have maliciously alleged that they
have paid full consideration towards the booking of the plot in the
futuristic project of the respondent, while in reality they have paid
an Iamuunt of Rs.53,72,500/- which is part or total consideration of
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iii.

A

the unit. It is submitted that the said payments were not full and
final payments and further payments inter alia towards government
dues on account of EDC/IDC charges are payable at the time of

allotment of unit and execution of plot buyer's agreement.

d. That further no date of possession has ever been mutually agreed

between the parties. It is submitted that as per averments made by
complainants, the complainants have claimed interest from the July,
2016 which also shows that the amount claimed by the
complainants have hnp;_'!e;_ﬁ_ﬁ'-lbhned by limitation.

The claims for pnssessiun-‘a&ré‘@;{perﬂuuus and non-est in view of the
fact that the complainants are actually not even entitled to claim
possession of the unit as on date. It is submitted that it is only on
default in ufﬁ;}'hﬁndw& of ﬂﬁ%ﬂssfﬁn.'tﬁat the complainants right
o claim pﬂsseﬁiﬁl: n/refund ﬂjrétaltzea

The complainants have attempted to create a right in their favour by
resorting to tg;'mi:ﬁatﬂ transactions which have become hopelessly
barred by time éﬁﬂaﬂei‘ﬂ'leptﬁuduﬁhn]taﬂﬂn has lapsed it cannot
be revived. -

That no date of possession was ever committed by the respondent
since the project was a futuristic project which was highly reliant
upon approval of zonal plans by the concerned authority and the
complainants having complete knowledge of the same has willingly

made speculative investments in the said project.

. That the complainants have approached the Authority by

suppressing crucial facts with unclean hands which is evident from
its own complaint. Therefore, the present complaint is liable to be

rejected in limine based on this ground alone.

Complainants are not genuine buyers:
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A

.

s

That the complainants are not "Consumers” within the meaning of
the Consumer Protection Act, 2019 since the sole intention of the
complainants was to make investment in a futuristic project of the
respondent only to reap profits at a later stage when there is
increase in the value of land at a future date which was not certain
and fixed and neither there was any agreement with respect ta any
date in existence of which any date or default on such date could
have been reckoned due to delay in handover of possession.

The complainants having fill knowledge of the uncertainties
involved have out of their own will and accord have decided o
invest in the present futuristic project of the respondent and the
complainants hwi! no inl::enﬂnn of using the said plot for their
personal re&ii.‘%m or the residence ﬁf :myr of their family members
and if the c:_i:rr'.';;;p inant¢ had such intentions, they would not have
invested in a project in which there was no certainty of the date of
possession. Th.e gmie purpose of the. cq;mplamgnts was to make profit
from sale of the upft at a future da;e and now since the real estate
market is in a desperate and non-speculative condition, the
complainants have cleverly resorted to the present exit strategy to
conveniently exit from the project by ﬁrm twisting the respondent.
That the complainants have a;ii]jmaﬂiaﬂ the respondents’ office in
June/July, 2006 and have communicated that the complainants are
interested in a project which is “not ready to move’ and expressed
their interest in a futuristic project. It is submitted that the
complainants were not interested in any of the ready to move
in/near completion projects of the respendent. It is submitted that a
futuristic project is one for which the only value that can be
determined is that of the underlying land as further amounts such as
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EDC/IDC charges are unknown and depends upon the demand

raised by the statutory authorities, It is submitted that on the
speciflic request of the complainants, the investment was accepted
towards a futuristic project and no commitment was made towards
any date of handover or possession since such date was not
foreseeable or known even to the respondent. The respondent had
no certain schedule for the handover or possession since there are
various hurdles in a futuristic project and hence no amount was
received/demanded from the complainants towards development
charges but the co mpluh&aﬁfé were duly informed that such charges
shall be payable as and when demands will be made by the
government. Tﬂﬁ"mmg’_lainanﬁ ‘are elite and educated individuals
who have knpuﬂuﬂ}r taken the commercial risk of investin g a project
the delivery as ;ﬂ;well as final price were dependent upon luture
developments nat foresgeable at the time of booking transaction.
Now the complainants are trying to shift the burden on the
respondent as Slhj[‘éﬂl Eﬁt&t&':il;ﬂf._rkﬂfﬁfacmg rough weather.

d. That even the EECIZOTEI.IIT:EIEEE.E-&H'GF-'EI‘IE plot was not allocated by the
respondent. The sald unit at the date of booking was nothing more
than a futuristic project undertaken to be developed by the
respondent after the approval of zoning plans and completion of
certain other formalities. A unit In a futuristic project with an
undetermined location and delivery date cannot be said to be a plot
purchased for residential use by any standards. Therefore, the
pavment made by the complainants towards the said unit cannot be
sald to be made towards the unit purchased for residential use
instead it was a mere investment in the futuristic project of the

respondent. The complainants therefore only invested in the said
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unit so that the same can be used to derive commercial
benefits /gains,

That the complainants are mere investors in the futuristic project of
the respondent. An investor by any extended interpretation cannot
mean to fall within the definition of a "Consumer” under the
Consumer Protection Act, 2019, Therefore, the complaint is liable to
be dismissed merely on this ground.

iv, The complaint defies the stipulated period of limitation:

That the complainants are not entitled to claim possession as
claimed by the cump!aiﬂﬂnﬁ_ in the complaint is clearly time barred.
The complainants have itself not come forward to execute the
buyer's agreeg'l?_::'jt and hence eannot now push the entire blame
ento the re@iﬁ&bnt for the same. That it is due to lackadaisical
attitude of the complainants along with several other reasons
beyond the -:qntml of the respondent as cited by the respondent
which caused the present delay. If any objections to the same was to
be raised the same shauld have been done in a time bound manner
while exercising time -restrictions very cautiously to not cause
prejudice to a,n;.':pther party. The mmpiaj nants cannot now suddenly
show up and thoughtlessly file a E{}mpiamt against the respondent
on its own whifs and fancies by putting the interest of the builder
and the several other genuine allottees at stake. If at all, the
complainants had any doulits about the project, It Is only reasonable
to express so at much earlier stage. Further, filing such complaint
after lapse of several years at such an interest only raises suspicions
that the present complaint is only made with an intention to arm
twist the respondent. The entire intention of the complainants is
made crystal clear with the present complaint and concretes the
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status of the complainants as investors who merely invested in the
present project with an intention to draw back the amount as an

escalated and exaggerated amount later.

v. ‘That there is no default on the part of the respondent:

i.

That further the reasons for delay are solely attributable to the
regulatory process for approval of layout plan which is within the
purview of the department of Town and Country Planning. The
complaint is liable to be rejected on the ground that the
complainants had indirectly raised the question of approval of
zoning plans which is he;rr.mﬂ ;ﬂ'lE control of the respondent and
outside the purview of l:ﬁe ﬁuﬁmrlt:r and further in view of the fact
that the complainants had knowingly made an investment in a future
potential projéet of the respondent, The reliefs claimed would
require an aidji;.cﬁnal:iqn of the reasons far delay in approval of the
layout plansr_ﬁ:l::hi{h is beyond the jurisdiction of the Authority and
hence the mmﬁil&lﬂt is liable to be dismissed on this ground as well.
That the cumi.ﬂﬂinanl;s primary . prayer for handing over the
possession of the said plot is entirely based on imaginary and
concocted fE:#EE'h}F_- the complainants and the contention that the
respondent was obliced to hand over possession within any fixed
time period from the date of booking Is completely false, baseless
and without any substantiation; whereas in reality the complainants
had complete knowledge of the fact that the zoning plans of the
layout were yet to be approved and the initial booking in May, 2006
was made by the complainants towards a future potential project of
the respondent and hence there was no question of handover of
possession within any fixed time period as falsely claimed by the
complainants.
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iil.

i,

That further the respondent has applied for the mandatory
registration of the project with the RERA Authority but however the
same is still pending for approval on the part of the RERA Authority.
However, in this background it is submitted that by any bound of
imagination the respondent cannot be made liable for the delay
which has occurred due to delay in registration of the project under
RERA. It is submitted herein that since there was delay in zonal
approval fram the DGTCP the same has acted as a causal effect in
prolonging and nbstrucﬁng ’i:l:ual regisrrariun of the project under the
RERA for which the respan‘,ﬂmt is in no way responsible. That the
approval and registration Is a statutory and governmental process
which is way out'of power and control of the respondent, This by
any matter i]f_':fal‘."t be counted as a default on the part of the

respondent.

There is no a'l.éi_:_n'ngnt in the complaint which can establish that any
so called delay 'lq:_pnssessiun could be attributable to the respondent
as the finallzation and approval of the layout plans has been held up
for various reasons which have been and are beyond the control of
the respund&;’;&in:_l_ﬂﬂinﬁ passing of ﬁi HT line over the layout, road
deviations, diepi::tinn of villages etc. which have been elaborated In
further detall herein below. The comiplainants while investing in a
unit which was subject to zoning approvals were very well aware of
the risk involved and had voluntarily accepted the same for their
own personal gain. There is no averment with supporting
documents in the complaint which can establish that the respondent
had acted in a manner which led to any so called delay in handing
over possession of the said plot. Hence the complaint is liable to be
dismissed on this ground as well.
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v. The respondent is owner of vast tracts of undeveloped land in the

revenue estate of village Basai, Gadauli Kalan and falling within the
boundaries of Sector 37C and 37D Gurugram also known as
Ramprastha City, Gurugram.,

vi. That even in the adversities and the unpredicted and unprecedented
wrath of falling real estate market conditions, the respondent has
made an attempt to sail through the adversities only to handover the
possession of the property at the earliest possible to the utmost
satisfaction of the buyers/allettees. That even in such harsh market
conditions, the respondent has been continuing with the
construction of the project and sooner will be able to complete the
development of thE project.

6. The complainants hayj.- filed the complaint against R1 to RE in which R4 &
RS and R7 & R8 .}are iiireu:mrs of the R1 to R3 and R6 is Authorized
Signatory of R1 & Rirﬂu specific relief has bean sought against R4 to RE.
But the reply has been filed by R1 only. The resolution passed at the
meeting of the board of directors of R3 contains the stamp of R2. The
address mentioned at the board resolution and the affidavit filed by Sh.
Tarun Arora, Authorized Representative of R1 is same but the role and
responsibilities of R1, 1'P..P. and R3 are not HIStiugumhmj and all the three
respondents are associated companies having same address and hence they
are jointly and severally responsible to the complainants-allottees.

7. While filing the complaint the complainants besides the respondent no. 1 to
1 and added to allow the respondent no. 4 to 8 as respondents, The counsel
for the respondents moved an application on 28.04.2023 for deletion of
respondent 4 to 8 from array of respondents. As per website of the MCA, the
respondent no. 4 to 8 are directors of the respondent no. 1 to 3 and whuo are

already party to the present complaint. No useful purpose would be served
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by keeping them as respondent no, 4 to 8. 5o, their names are required to be

deleted from the array of the respondent no. 4 to 8.

8. Copies of all the relevant documents have been filed and placed on the
record, Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E. Jurisdiction of the authority:

9. The application of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected, The authority observes that it has
territorial as well as subject n?;ti,:ﬁr_:-jgﬁsdictiun to adjudicate the present
complaint for the reasons.given below.

(.1 Territorial jurisdiction
As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Plama_.i:ing' Department, the jurisdiction of Real Estate
Regulatory ﬁuthnﬂﬁi}?‘.ﬂprugraﬁr shall be enfire Gurugram District for all
purpose with offices situated in Gurugram, In the present case, the project
in question is situated.within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint. ' ;

E.11 Subject matter jurisdiction

10. Section 11{4)(a) of the Act, 2016 provides. that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11

(4] The premoter shall-

fa) be responsible for all obligations, responsibilities and functions under the
pravisions af this Act or the rules and regulations made thereunder or to the aliottees
as per the ugreement for sale, or to the association of alinttees, as the case may be, till
the conveyance of all the apartments, plots or buildings, as the case may be. to the
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12.

13,

A

allottess, or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the obligations cast upon the
promaoters, the allottees and the real estate agents under this Act and the rules and
requlations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is o be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

Further, the authority has no hiteh in prc:ceedmg with the complaint and to
grant a reliel of refund in the IH"EEE!‘JI: matter in view of the judgement
passed by the Hun’hl&‘ﬁp&x Court in Newtech Promoters and Developers
Private Limited Vs Sﬂ:te of U.P. and Ors. (Supra) and reiterated in case of
M/s Sana Realtors Prﬁ-me Limited & other Vs Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:

W6, From the scheme of the Act of which a dewiled reference has been mode and
taking note of power of adjudication delineated with the reguletory authority and
adjudicating officer, whqt finally culls out is that although the Act indicates the
distinct expressions | .E‘Efund" 'f.l':ltureﬂ" pmga@.' and ‘rompensaotion’, o corfoint
reading of Sections 18 and 19 clearly:manifests that when it comes to refund of the
amount, and interest on the refund amount, or directing payment of mterest jor
defayed delivery of possession, of penalty and intérest thereon, it is the regulatory
guthority which has.the' power to examine and detérmine the outcome of o
compinint At the same time, when it comes to o question of seeking the relief of
adjudging compensation artd interest thereon under Sections 12, 14, 18 and 19, the
adjudicating officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act if the adjudication
under Sections 12, 14, 18 and 19 other than compensation as envisaged, |f extended
o the adjudicating officer os praved that in our view, may inténd o expand the
ambit and scope of the powers and functions of the adjudicating officer under Section
71 and that would be against the mondate of the Act 2016,

Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cases mentioned above, the authority has the jurisdiction to

Page 18 of 28



& HARERA
= GURUGRAM Complaint No. 891 of 2022

entertain a complaint seeking refund of the amount and interest on the

refund amount.
F. Findings on objections raised by the respondent;

F.I  Objection regarding jurisdiction of authority w.ort buyer's
agreement executed prior to coming into force of the Act
14.The contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the plot buyer's agreement executed between the
parties and no agreement for sale as referred to under the provisions of the
Act or the said rules has been executed inter se parties. The authority is of
the view that the Act nowhere provides, nor can be so construed, that all
previous agreements will be r::-wtii;teu .aﬂ':_ér-_ coming into forece of the Act.
Therefore, the provisions of the Act, rules and agreement have to be read
and interpreted harmeniously. However, if the Act has provided for dealing
with certain spedﬁc,{;mvisinnsjsituaﬂun In a specific/particular manner,
then that situation tﬂ.!ﬂ]'he dealt with jn acdﬁn:lante with the Act and the
rules after the date nm;mug into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements made between
the buyers and sellers. The said contention has been upheld in the
landmark judgm enfﬁTE’EﬁIﬂhnﬁ:ﬂH&fﬁﬂn#&ubﬂrﬂnn Pyvt. Ltd. Vs. UOI and
others. (W.P 2737 of 2017) which provides as under:

115, Under the provisions of Section 18. the delay in hending over the passession
would be counted from the date mentioned in the agreement for sale entered into by
the promoter and the aflottze prior to its registration under RERA, Under the
provisions of RERA, the promoter (s given a facility to revise the date of compietion of
project and declare the same under Section 4. The RERA does not contemplate
rewriting of contract between the flat purchaser and the promaoter....

122, We have already discussed that above stated provisions of the RERA are not
refrospective in nature. They may to some extent be huving o retroactive or guasi
retroactive effect but then on that ground the validity of the provisions of RERA
cannat be challenged. The Parliament is competent enough to legisiote law having
retragpective or retroactive effect. A law can be even framed to affect subsisting /
existing contractual rights between the parties in the larger public interest. We do
nat hove any doubt in our mind that the RERA has been framed in the larger public
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interest after a thorough study and discussion made at the highest level by the
Standing Committee and Select Committee, which submitted its detailed reports.”

15. Also, in appeal no, 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate

Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the considered
opinipn that the provisions of the Act are quasi retroactive to some extent in
aperation and will be applicable to the pygreements for sale entered (N0 even prior

[ Coming into operatian o = Act wihere the transgolion @re 3 in Lhe process of

(i i ! ik i | L
completion. Hence in case of delay in the offer/delivery of possession as per th
terms and conditions of the agreéemant for sale the allottee sholl be entitled to the
interest /delayed possession charges on the reasonable rate of interest as pravided
in Rule 15 of the rules and one sided, unfair and unreasonable rote of compensation .
mentioned {n the agreement for sale is liable to be ignored.”

16, The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the plot
buyer's agreement has been executed in the manner that there is no scope
left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of
the agreement subject te the condition that the same are In acco rdance with
the plans/permissions approved by the respective departments/competent
authorities and are nat in contravention of any other Act, rules, statutes,
instructions, directions issued thereunder and are not unreasonable or
exorbitant in nature.

17. The authority is of the view that the Act nowhere provides, nor can be so
construed, that all previous agreements will be re-written after coming into
force of the Act. Therefore, the provisions of the Act, rules and agreement
have to be read and interpreted harmoniously. However, if the Act has
provided for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt with in
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accordance with the Act and the rules after the date of coming into force of

the Act and the rules.
F.Il  Objection regarding the complainants being investors.

18. The respondent has taken a stand that the complainants are the investors
and not consumer. Therefore, they have not entitled to the protection of the
Act and are not entitled to file the complaint under section 31 of the Act.
The respondent also submitted that the preamble of the Act states that the
Act is enacted to protect the interest of consumers of the real estate sector.
The authority observes that the respondent is correct in stating that the Act
is enacted to protect the interest of consumers of the real estate sector. Itis
settled principle of interpretation that the preamble 1s an introduction of a
statute and states main aims & objects of enacting a statute but at the same
time the preamble cannot be used to defeat the enacting provisions of the
Act. Furthermore, it is pertinent to note that any aggrieved person can filea
complaint against the promoter if the ;;rnmuter-cnﬁtravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the plot buyer's agreement, [t i5
revealed that the complainants are buyers and paid total price of Rs.
53,72,500/- to the promoter towards purchase of a unit in its project. At
this stage, it is important to stress upon the definition of term allottee under

the Act, the same is reproduced below for ready reference:

“Z2fd) "aliottee” in reiation toa real estate project means the person to whom o plot,
apartment ar buflding, as the cose may be, has been allotted, sold (whether os
frechold or leasehold) or otherwise transferred by the pramoter, and includes the
person who subsequently acquires the said allotment through sale, transfer or
atherwise but does not include a person to whom such plot, apartment or building,
as the case may be, is given on rent;”

19.In view of above-mentioned definition of "allottee” as well as all the terms

and conditions of the apartment application for allotment, it is crystal clear
that the complainants are allottees as the subject unit was allotted to them

by the promoter. The concept of investor Is not defined or referred in the
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Act. As per the definition given under section 2 of the Act, there will be
“promoter” and “allottee” and there cannot be a party having a status of
"investor”. The concept of investor is not defined or referred in the Act,
Thus, the contention of promoter that the allottees being investors are not
entitled to protection of this Act also stands rejected.

FIll Objection regarding complaint barred by Limitation Act, 1963

Another contention of the respondent is that if the date of possession was

to be construed in June 2016, the period of limitation has come to an end in
the year June 2019. The authority is of the view that the provisions of
Limitation Act, 1963 does not appl’y to.Act, 2016, The same view has heen
taken by Hon'ble Maharashtra Real Estate Appellate Tribunal, Mumbai in its
order dated 27.01.2022 in Appeal no. 006000000021137 titled as M/s
siddhitech Homes Pvt. Ltd. vs Karanveer singh Sachdev and others
which provides as under:

“Agreeing entirely with the allotree, it is abserved that RERA nowhere provides any
timeline for availing reliefs provided thereunder. A developer cannot be discharged
from its obligations merely on the ground thot the complaint was not [iled within g
specific period prescribed under some other stotutes. Even if such provisions exist in
other enoctments, those are randered swhserviant to the provisions of RERA hy
virtue of non abstante clause i Section 89 of RERA having overriding affect on any
sther law inconsistent with the provisions of RERA. In view thereal, Article 54 of
Limitation Act would not render the complaint time barred. In the absence o
EXpFESS provisions substantive provisions in RERA prescribing Lime limit for fiting
complaint reliefs provided rhareunder cannpt be denied to allottee for the reason of
limitation or delay and laches, Consequently, no benefit will accrue to developers
placing reliance on the case law cited supro to render the complaint of allottes
barred by any limitation as alleged in Para 10 above, Hence, no fault (s found with
the view helid by the Authority on this issue.”

Thus, the contention of promoter that the complaint is time barred by
provisos of Limitation Act stands rejected.
G. Findings on the relief sought by the complainants

G.1 Direct the respondents to refund the entire amount ie,
Rs.53,72,500/- to the complainants along with 18% interest from
the date of each payment till its complete realization.
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22,

23.

24

]/A/,

The complainants were allotted a unit in the project of respondent
"Ramprastha City”, in Sector 92, 93 & 95, Gurugram vide allotment letter
dated 07.01.2014 for a total sum of Rs.5955000/-. A plot buyer's
agreement dated 30.01.2014 was executed between the parties and the
complainants started paying the amount due against the allotted unit and
paid a total sum of Rs.53,72,500/-.

The due date of possession as per the possession clause of the plot buyer's
agreement is 30.07.2016. There is delay of 5 years, 8 months and 4 days on
the date of filing of the complaint i.e, 04.03.2022. The occupation certificate
of the project where the unit is situated has still not been obtained by the
respondent-promoter,

The authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the allotted unit and for which they have
paid a considerable amount tewards the sale consideration and as observed
by Hon'ble Supreme Court of India in Ireo Grace Realtech Pyt Ltd. Vs.
Abhishek Khanna & Ors., civil appeal no. 5785 of 2019, decided on
11.01.2021:-

* _. The occupation certificate is notavailable even as on date, which clearly amounts
to deficiency of serwice. The allotteg caonnot be made to wait indefinitely for
possession of the apartments allotted to them, nor can they be bound to take the
apartments in Phase 1 ofthe projeet.....”

Further in the judgement of the Hon'ble Supreme Court of India in the cases
of Newtech Promoters and Developers Private Limited Vs State of U.P.
and Ors. (Supra) reiterated in case of M/s Sana Realtors Private Limited
& other Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided

on 12.05.2022 observed as under:

25. The ungualified right of the allottee o seek refund referred under Section
18(1)fa) and Section 19{4) of the Act is not dependent on any contingencies or
stipulations thereaf It appears that the legislature has consciously provided this
right of refund on demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building within the time
stipulated under the terms of the agreement regardiess of unforeseen events or stay
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25.

26.

i

orders of the Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund the amount on
demand with interest at the rate prescribed by the State Government including
compensation in the manner provided under the Act with the proviso that if the
allottee does not wish to withdraw from the project, he shall be entitled for interest
for the period of defay till handing over possession a the rate prescribed

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of application form
or duly completed by the date spﬂ{iﬁaﬂ- therein, Accordingly, the promater
is liable to the allottees, as the allottees wish to withdraw from the project,
without prejudice to any other remedy available, to return the amount
received by him In respect of the unit with interest at such rate as may be
prescribed.

Admissibility of refund along with prescribed rate of interest: In the
present complaint, the complainants intends to withdraw from the project
and are seeking refund of the paid-up amount as provided under the section
18(1) of the Act. Sec. 18{1) proviso reads as under:

"Section 18: - Return of amount and compensation

18(1). If the pramoter fails to complete ords unable to give possession of an
apartment, plot, or building, —
(a) in accordance with the terms of the agreement for sale or, as the case may be, duly
completed by the dote specified therein; or
(b} due te discontinuance of his business as a developer on account of suspension or
revocation af the registration under this Act or for any other reason,
he shall be liable on demand of the allottees, in cuse the allottee wishes Lo
withdraw from the project, without prejudice to any other remedy availoble, to
return the omount received by him in respect of that apartment, plat, building, as the
case may be, with interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Pravided that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing over

of the passession, at such rate as may be prescribed.”
(Emphasis Supplied)
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27.The complainants are seeking refund of the amount paid by them with

interest at prescribed rate as provided under rule 15 of the rules. Rule 15

has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12, section 18 and sub-
section (4) and subsection (7) of section 19]

(1) Far the purpose of proviso to section 12; section 18; and sub-sections (4] and
{7) af section 19, the “interest at the rate prescribed” shall be the State Bank of
India highest marginal cost of lending rote +2%.:

FProvided thot in case the State Bank of Indin marginel cost of lending
rate (MCLR) is nol in wse, it shall be replaced by such benchmork lending rates
which the State Bank of India may fix from time to time for lending to the general
ptiblic,

28.The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

29. Consequently, as per website of the State Bank of India i.e,, hitps://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e,, 14.12.2023
is 8.75%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 10.75%.

30. The definition of term ‘interest” as defined under section 2{za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za] “interest” means the rates of interest payable by the promater or the allottee. as
the case may be.
Explanation. —For the purpose of this clouse—

(i} the rate of interest chargeable from the allottee by the promater, in cuse of
defoult, shall be equol to the rote of interest which the promoter shall be liable to
pay the allottee, in case of default;

(i} the interest payable by the promoter to the allottee sholl be from the date che
promoter received the amount or any part thereaf till the date the amount or part
thereofand (nterest thereon is refunded, and the interest payable by the allottes (o
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the promoter shall be from the date the allottes defaults in payment to tie
promaoter Uil the date it is paid;"

31.The authority after considering the facts stated by the parties and the
documents placed on record is of the view that the complainants are well

within their right for seeking refund under section 18{1){a) of the Act,
2016,

34.The authority hereby directs the promoter to return the amount received
by him ie, Rs.53,72,500/- with interest at the rate of 10.75% (the State
Bank of India highest marginal cost of lending rate (MCLR) applicable as on
date +2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each payment
till the actual date of refund of the amount within the timelines provided in
rule 16 of the Haryana Rules 2017 ihid,

G.lIDirect the respondent to pay legal costs and compensation.
33. The complainants are seeking relief w.rt compensation in the aforesaid

relief, Hon'ble Supmt@g‘g;nuﬂ of India in civil appeal titled as M/s Newtech
Fromoters and ﬂevﬂﬁpﬁm Pvt. Ltd. V/s State of UP & Ors. Supra held that
an allottee is entitled to, claim compensation under sections 12, 14, 18 and
section 19 which is to be decided by the adjudicating officer as per section
71 and the guantu nﬁgﬁf‘or_ﬂﬂmﬁaﬂuﬂ shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72, The
adjudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation.
H. Directions of the authority:

34, Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f):
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i) The respondents /promoter are directed to refund the amount Le, Rs.

53,72,500/- received by them from the complainants along with
interest at the rate of 10.75% p.a. as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 from
the date of each payment till the actual date of refund of the given
amount.

il) A period of days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

iii] The respondents are further directed not to create any third-party
rights against the 5‘%"‘ unit b.:ﬁéi.‘e fhll;_'?a!izalinﬂ of paid-up amount
along with interes I'il‘mrﬁhn'tﬁ -’EH_E' cﬁij_:_plainants. and even if, any

F 25 i

transfer is 1niﬁ;a__§‘&_ﬁ_-jﬁth respect to subjé:_:t unit, the receivable shall be
first utilized for EI:;EHHE dues of allottae-complainants.
35. Complaint stands dﬁﬁﬁgﬁ?ﬁ of
36. File be consigned to f‘gg;ﬁfm

!
i

Haryana Real Estate Regulatory Autherity, Gurugram
Dated: 14.12.2023
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