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HARERA

&2 CURUGRAM Complaint No. 651 of 2022
Ms. R Gayathri Manasa Advocate for the respondents
ORDER
1. The present complaint has been filed by thg complainants/allottees under

section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all nhl" atior

allottee as per the agreement f b ale
A. Unitand project related d

The particulars of uﬁ% sale consideration, the amount paid by the
Ty A ;
complainants, date ¢ :ﬁl' osed handing ove .{?I;ﬁpussesslnn. delay period,
if any, have been de’tgji_je@ in thefoll 'T"g*l;ahﬂa’;fﬁrm:
i all i
S.No. | Partic 5 r '
1. | Name of the® City"
2. | Location o et Sector-92, 93 & 95, Gurugram =)
3. | Nature of the'pro ; Residential colony E
4. | DTCP license w.no. .- and:fi. 19 of 2014 dated 11.06.2014 valid
validity status — up to 10.06.2018
T A ) it. 25 of 2012 dated 29.03.2012 valid
mFE up to 28.03.2018
5. | RERA He ! “Not Reglstered
registered” 1 I WCTIOARMA |
6. |Unitno. o o | & S VD-89 BlacksD |
[As per page no. 80 of the complaint] |
7. | Unitarea admeasuring 500 sq. yds. |
(As per page no. B0 of the complaint}}
8. | Allotment Letter 07.01.2014
| (As per page no. 68 of the complaint]
9. | Date of execution of plot|30.01.2014 |
buyer's agreement (As per page no. 73 of the complaint) |
10. | Possession Clause 11 (a) Schedule of Possession
The company shall endeavor to offer
L possession of the said plot, within thirty
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(30) months from the date of the
execution of this Agreement subject
to timely payment by the intending
allottee(s) of total price, stamp duty,
registration charges and any ather
charges due and payable according to

the payment plan.
(As per page no. 83 of the complaint)
11. | Total Sale Consideration Rs.1,19,79,165 /-
(As per page no. 92 of the complaint)
12, |Amount paid by the | Rs87,82500/-
complainants | [As per page no. 34 of the complaint)
13. | Payment Plan . 3 | Construction linked plan
14. | Occupation certificare;| Not Obtained
/Completion certificate :
15. | Due date nfpnssf:ﬂp 7.2016
..e“ {1‘\ § L (Note: 30 months form the date of
. E i‘\ execution of PBA e, 30.01.2014)
 {(Inadvertently mentioned as
,I < / :30.12.2017 in proceedings of the day

| | D} {dated 14.12.2023)
16, | Offer of p?s@glnn | -

17. | Legal Huﬂbe‘;f- n

ﬂht
\Ff‘q‘::

B. Facts of the mmplaiﬁ“h-«..

The complainants Emﬂ pwing sibmissions: -
|. The complaina that in-200¢ "--'- rchased five adjacent

plots, admeaﬁuq?_gﬁﬁ?g ya}i_-\eﬂ@ ﬁ-&m rh; respondent ne.2, on its

categorical representation that the plot was located at a posh locality in

|'1|l--;.,1

-

Sector 37-D, Gurugram in respondent no.2’s upcoming project named
‘Ramaprastha City’. The respondent no.2 also represented that the
project would soon be completed and that possession of the plots
purchased by the complainants would be deliverad to them within a
{R/ period of three years i.e, by 2009.
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1. The plot buyer's agreement has also been executed with regard to the
unit on 30.01.2014.

[Il. That based on such representations by the respondent no.2, the
complainant no. 1 paid Rs.24,90,000/- in favour of the respondent no.2,
towards booking the said unit on 11.08.2006 and 12.08.2006 and the
same has also been acknowledged by respondent no.2 vide receipt
dated 16.03.2009.

IV, That even upon receiving a sum of Rs.24,90,000/-, the respondents

L T

failed to provide any inti munication about the allotment of

the said unit in the ED. lain;
numerous occasions: Qﬁamgted o 1: _\5@:( the respondent no.2 to

enquire about m?r’i ;
the said unit bu 6

V. That from zﬂui ill 2009, the1 resbungem Hoi2 failed to provide any
information reg%r;iihgﬁjﬂ iw%uéneﬁt and-allotment of the said unit
booked by the cummaminm The fﬁ;ﬁﬁnﬂém no.2 also failed to share
any documents wlth the gn‘ﬂﬁlgiyanm on the basis of which the
complainants could claim ﬁmm‘ﬂﬁ of the said unit. Moreover, the

B
respondent no. Edali fm‘hd%%ﬂe@s&an of the said unit to the

complainants hj,p Eﬂﬂ"i as. had -hg?n p;:;mpisad by it, at the time of
bisoking. URUGIKAV

V1. After a delay of almost 4 years, the complainants received a letter dated

02.02,.2010 from respondent no.2, informing them that it had received a

Letter of Intent from Directorate Town & Country Planning, bearing

Memo No. LC-2098-ID (BS)/2009/1989, for the development of a

residential township in Sector 92, 93 & 95, Gurugram and that the

‘L/ respondent no.2 was in the process of formally launching the project.
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HARERA

The letter also mentioned that respondent no.2 expected to complete
the allotment procedure within the next three months.

The complainants were shocked to receive this information, as all
throughout they were under the impression that the project was already
complete. However, as it turned out, the project was still in its nascent
stages and the respondent no.2 seemed to have acquired the necessary
permits and clearances for the same, only recently. It is also pertinent to
mention that the letter dated wz EI]li'.‘r offered plots that were shown
to be in Sector 92, 93, amgk

am which was contrary to the

terms on which the compl p%&d the said unit. The respondent

no.2 had unilaterally, Eqﬂg&d : loca
37-D to Sector %é‘(;;?ar{d ﬁh 53

consent from o ?;H tion Tﬁﬁ&tﬁmma . Moreover, the changed
location was a rgl,ﬂﬁvﬂly {liférli;}r é; §rectnr,$I-D Gurugram. The said

of the said unit, from Sector

ithout taking any prior

I_.-

Despite the unilateral chan t locations and the four-year long
delay in revertl%ta th% _ Eaht%—tﬁleﬁ ose not to enter into any
dispute and ac:gp:eﬁ the ;Esgundenﬁ no.2's pffer of the said unit in
Sector 92, Gurugrathy.as they-had-alréady invested a substantial sum of
Rs.24,90,000/- towards booking the said unit and wished to obtain
possession of the same at the earliest. However, despite the
complainant's repeated attempts to contact respondent no.2 through
different mediums, respondent no.2's team was vague and evasive in
their response, Consequently, the complainants suffered grave mental
harassment and trauma for three years due to a failure to establish any

communication with the respondent no.2 despite repeated efforts,
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IX. That upon continuous follow-ups by the complainants, in 2012

XL

respondent no.2 verbally requested the complainants to depaosit a sum
of Rs.34,81,250/- as a prerequisite for issuing an allotment letter for the
said unit in favour of the complainants. The complainants complied with
the respondent no.2's request and made the said payment in two
instalments of Rs.27,37,500/- and Rs.7,43,750/- vide cheque dated
26.12.2012 and dated 22.01.2013, respectively, The respondent no.1
further acknowledged re::el,p;.__“ of ﬂw two payments, vide two

E.'.-:" executed a prmrisiunal allotment

n the project, which had

allotting a unit 300 sg. yards
now unilaterall E Sector 92, 93 and 95
Gurugram, Ha 'ﬁ'[‘he P.ﬂ'ﬁ_ﬁf e lnned that as part of the

Bﬁ” @J_ﬁpraﬂha and the other

P‘;ﬂgfu undertake development
uf ggﬁl;ﬂﬁ related activities, including

development of plnts. cn"grrﬂtﬂ‘fm activities, allotments, receiving

e b el s e

would have no -::nnnecums unl;ahﬂiil:l:}»s 3{315{1 any dealings in relation to
the project. (ZUIKUZIXAIV

group cﬂmpames E}l 5
L1
of the project along

—

I'\_

In pursuance of the PAA, the respondent no.1 issued an allotment letter
and a ‘welcome letter' to the complainants, dated 27.02.2013 and
allotted one unit no, D-094, admeasuring 500 sq. yards, bearing
Customer ID no. RC-0214 to the complainants. As per the allotment
letter, respondent no. 2 directed that all future correspondence
regarding the unit was to take place upon quoting the said Customer [D.

Moreover, to the shock and surprise of the complainants, the
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XIL That the respondent no.1 q.?l res: "’ g

KL

HARERA

respondent no.2, through the allotment letter, allotted a plot
admeasuring 500 sq. yards, which was contrary to the initial booking
made by the complainants under the PAA for a plot admeasuring 300 sq.
yards, That respondent no.2 did not take any prior consent or issue any
letter /intimation informing the complainants of such sudden and
unilateral change. However, due to the large sum of money that the
complainants had already invested in the project, they were forced to
accept such unilateral change ;u]_d dld so under protest.

X

the complainants demanding fu ,-, r payment of Rs.28,11,250/- from

them towards ex {@m‘ a; p'_' :.:Pp;?“s{greﬂment The complainants

*...-
having no choice tp

tﬁ% wltﬁi}hﬂnui‘ﬂuj terms of the said letter,

paid the said an r‘ur the Heﬂﬁﬁun %plm buyer's agreement,
vide cheque date )14, 3

That the complal ere sury L _mfai.“ejve another welcome and
allotment letter -. ! : 114 frol ,(_a%;pgndent no.1 allotting unit
bearing no. D-089, admez St 8 ‘jigsq"f,rards to the complainants,

pursuant to the PAA dated ’T‘H?‘I'?UTE The said letter bore Customer ID
No. RC-0214, whic ﬁﬁa%ﬂh&ﬁu%&@ for unit bearing no. D-
094, allotted to-the complainants.through . allotment letter dated
27.02.2013. Moteover; the respondent no.2 ‘also issued fresh receipts
dated 11.01.2014 for payment already made by the complainants
against which the respondent had already issued receipts dated
26.02.2013. It is submitted that by issuing fresh allotment and welcome
letter dated 07.01.2014, allotting an entirely different unit, Le, unit D-
089 and fresh receipt for a payment already made by the complainants
against another unit, the respondent no.2 has sought to unilaterally

change the number of the allotted plot, by creating a false paper trail.
Page 7 of 29
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HARERA

Moreover, the respondent no.2 could not have adjusted payment made
by the complainants, vide cheque dated 26.12.2012 and 22.01.2013, and
acknowledgement receipt dated 26.02.2013.

That on 30.01.2014, the respondent no.l executed a plot buyer's
agreement with the complainants for the sale of the said unit. Thus, as
per the PBA the respondent ought to have offered possession of the
booked units after the expiry of 30 months from the date of its
execution, e, by 3107, Eﬂl&,_wjgl the event it was unable to offer
possession by the said e m.;-ﬁ“"ﬂd have offered possession by
31.01.2017, and not any ]atmﬁrﬁpwﬁrer the respondent no.1 has neither
offered possession, -nm: c:ml npatu:- nwat the rate specified in the
agreement. [t is pe;y%aﬁfiha ﬁ?‘po‘liﬂaqt no.l has been collecting
money from the rﬁrﬁplamams simae Eﬂﬂﬁhﬁd the complainants have
paid 90% ufthﬁtgjﬂl cunmderm;_[umiﬂl date.

. That the resp untlmf‘;&n ﬁ I:If.rm.éh ulalfﬂeuﬂ ﬁs well as Annexure | of the

PBA, has all alung*&;eep iqlﬁyﬁ'lg Fﬁﬂiigmpﬂhqj Location Charge’ upon the

complainants, mmn‘t‘xt_ﬂleh' :
That the cumplaknants have alred y paid 75% of the total amount

payable tnwar# %l&* &r&ii@rﬁlﬁn‘u&‘ tﬁé\unit le, an amount of
Rs.87,82,500/- from,2006. till the date of execution of the plot buyer's
agreement dated 30.01.2014-and have still not received possession of

EUI‘IS'EHL

the unit, as per the date mentioned in the said agreement. The
complainants have also issued several communications to the
respondent from time to time inquiring about the delivery of
possession, including emails dated 01.07.2016, 05.02.2017, 11.02.2017,
23.042017, 10082017, 03112017, 21112017, 1L01.2018,
10.03.2018, 08.05.2018 and 12.08.2018. The complainant no, 2 also
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continued to send the respondent reminders regarding delivery of
possession to the complainants, but to no avail.

XVIL That the complainants also visited the respondent no.1's office in the
month of October 2019, to discuss the progress of the project and obtain
clarity on the timeline for the delivery of possession of the unit. In the
meeting the respondent no.l informed the complainants that it had
applied for the project to be registered by RERA and the same was likely
to be granted within the next. J.JF.- days The respondent no.l further

assured the mmpiainanﬁ;_} 1 ““fhe representations made and

£ ﬂ:%
&L“feffect to by the respondent no.l.

However, the requnﬂupt 1;126.,1 @lqﬁl to_fulfil such assurances, The

respondent also .
being delayed gq? at the” raspunden \no.d
|-

complete and dtliyﬂr the samie.to t}m ,Eumphlrflants at the earliest. It is
submitted that thB egamplatmﬁts ﬁmﬁ r&éu‘lnriy followed up with the
respondent no.1 l'_!l} thEpTugresE aml timejinf for delivery of possession

of the unit, hul:tnm: ’a'u:hrﬂ 1, “;

XVIIL. That the disputed project tl;frgﬁﬁh’e;ﬂliagg been substantially exceeded as

a result of th_;l_ Eesﬁaﬁ-ndﬁlrf' @15@11&1&‘% attitude, Further, the

respondent no.l-has mngtnthr ;agn A Haqllatmg stand and made
every possible 'E‘c'ltt_é"n"lrp’(s' gﬁ]gsﬁﬂna and liabilities. Thus,

aggrieved by the same, the complainants addressed a legal notice dated

discussions held, would ha{ﬂc

nts that the project was

was trying its best to

26.11.2021 to the respondent no.l. However, despite the said legal
notice, there has been no response from the respondent and has
therefore, left the complainants with no other option but to file the
present complaint.

C. Relief sought by the complainants:

W. The complainants have sought following relief(s):
Page 9 of 29
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Il
1L

mental agony & hara;sgeﬁut

D. Reply by the res
5. The respondent haﬁﬁ;ﬁ
i

Direct the respondents to refund the entire amount Le.,
Rs.87,82,500/- to the complainants along with the interest at 18%
per annum from the date of each payment till the date of

realization(while filing the complaint the complainants are seeking

possession of the unit and delayed possession interest but vide

proceedings of the day dated 26.09.2023 they have requested for

amendment of relief and filed an application on 11.10.2023 for

amendment of relief).

Direct the respondents to ﬁ#;ﬁig‘@l Eust incurred.
* :|'|r
Direct the respondents to l’.%ﬁ?}m-ﬂ the complainants in lieu of the

theii nduct has caused.

'ﬁﬂ’g

ad3 N\
sted the' t-hn‘i ﬁmt‘l’m‘%.bh following grounds:

That at the vm% uutsel: it i$ st respeﬁti’tﬂly submitted that the
complaint ﬁ! j nat maintainable and this
authority has l}c\ I: sdever’to entertain the present
complaint due to labk‘_?:ﬁpse actio v/

That date of handover of n has never arrived

a. That at th%ng itR@ﬁ tﬁ there is no agreement

whether express, or implied,oral Lor. written, between the
cnmp!amaﬂtﬁdﬂdiﬁé ﬁﬁt;llbndé‘;l to pl"ﬂ'iflﬂE any goods or services

and the complainants had admittedly nowhere claimed to have

purchased any goods or availed any services from the respondent.
It is submitted that the complainants had requested the respondent
seeking investment in undeveloped agricultural land in the year
2006 in the hope of making speculative gains on the ap proval of the
zoning plans. But since the zoning plans were not approved by the

government, the complainants have sought to file this vexatious
Page 10 of 29
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HARERA

complaint. That the respondent has not agreed to provide service
of any kind to the complainants unless the plans were approved as
it was merely a transaction for sale of unit. The complainants have
filed the present complaint with malafide intention of abusing the
process of the Hon'ble Authority for wrongful gains in the form of
interest at the cost of the respondent when in reality their
speculative investments have failed to give any return in present
harsh real estate markﬂ mngliliuns

. That the complainants havea D proached the respondent in the year

2006 to invest in ul } jped agricultural land in one of the

; . ins. That therealfter, on
a booking amount of Rs.

Bt pheqiie dowal booking of the said project

pursuant. It was also Spe cif Iy clarified that a specific unit shall

A' ;. EJR ﬁre approved.

That farthep-the agu‘.am‘sThwq maligiously alleged that they

have paid Fuﬂ-é&néild‘érht}a% towards the' booking of the plot in the

futuristic project of the respondent, while in reality they have paid

only be ear

an amount of Rs.53,72,500/- which is part or total consideration of
the unit. It is submitted that the said payments were not full and
final payments and further payments inter alia towards
government dues on account of EDC/IDC charges are payable at the

time of allotment of unit and execution of plot buyer's agreement.
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158

Y%

HARERA

d.

d.

That further no date of possession has ever been mutually agreed
between the parties. It is submitted that as per averments made by
complainants, the complainants have claimed interest from the
July, 2016 which also shows that the amount claimed by the
complainants have hopelessly barred by limitation.

The claims for possession are superfluous and non-est in view of
the fact that the complainants are actually not even entitled to

claim possession of the ur@;q& on date. It is submitted that it is only
on default in offer/has ;

right to claim pnssessi on/ ;‘;u_'- crystalizes.
The complai %gwe iliqgg‘pgtqi -
by resarting-" _jlqﬁ ,ﬁ‘w %&eﬁhm which have become

hopelessly b i{d by time’ anﬁ afte %’\periud of limitation has
lapsed itc

=

fer itted by the respondent
since the p’&“’\@s?‘% 1 futuristic projec £ which was highly reliant
) ifis-by the concerned authority and the

complainants having m‘ﬁ'l]:-'[ﬁﬁ'ﬁn nwl of the same has willingly
zi&%mjeu,

mds specy e dmnin e
That the mmplgmqqts az,rh apprqached the Authority by
suppressing erucial Facts vhthﬂmcléan hands which is evident from
its own complaint. Therefore, the present complaint is liable to be

rejected in limine based on this ground alone.

Complainants are not genuine buyers:

That the complainants are not "Consumers” within the meaning of
the Consumer Protection Act, 2019 since the sole intention of the
complainants was to make investment in a futuristic project of the

respondent only to reap profits at a later stage when there is
Page 12 of 29
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increase in the value of land at a future date which was not certain
and fixed and neither there was any agreement with respect to any
date in existence of which any date or default on such date could
have been reckoned due to delay in handover of possession.

b. The complainants having full knowledge of the uncertainties
involved have out of their own will and accord have decided to
invest in the present futuristic project of the respondent and the

complainants have no iqltan,tiun of using the said plot for their
personal residenceu" ' i

ce of any of their family members

AT0R

and if the cumplainan h intentions, they would not have

invested in a prgjﬂpﬁn w.l-}]:ni:.l’:i thqr was no certainty of the date of
possession. 1’115-%&[& ,prpﬂﬁﬂﬁf mmplalnantﬁ was to make
profit from sale of the'unit at & futul‘e ﬂ;te and now since the real
estate martngﬁ i§ in a ﬂa;‘p-ﬁadls ahd rmuéspeculative condition, the
complain aﬁs:h&ye hwari '8 reﬁur&:ﬂmﬁr present exit strategy to
mnvenienﬂy:ex&}wm the p rﬁct;h’m twisting the respondent.
¢. That the complainan ve approached the respondents’ office in
June/July, 2006 and haveto municated that the complainants are
interested ﬁ a&rni%‘t hfﬁ gat:reﬁ:fl to move" and expressed
their interest.in a ,@:tup,su.-: fpn;::rﬁ.-:t. It, is submitted that the
-:umplainan"cs were not irItm‘izsreJ in atn:-;r of the ready to move

in/near completion projects of the respondent. It is submitted that
a futuristic project is one for which the only value that can be
determined s that of the underlying land as further amounts such
as EDC/IDC charges are unknown and depends upon the demand
raised by the statutory authorities. It is submitted that on the
specific request of the complainants, the investment was accepted

towards a futuristic project and no commitment was made towards
Page 13 of 29



HARERA
= GUHUGW Complaint No. 651 of 2022

any date of handover or possession since such date was not
foreseeable or known even to the respondent. The respondent had
no certain schedule for the handover or possession since there are
various hurdles in a futuristic project and hence no amount was
received /demanded from the complainants towards development
charges but the complainants were duly informed that such
charges shall be payable as and when demands will be made by the
government. The mmplama.nts are elite and educated individuals
who have knowingly:t aken

£
project the delivery aé-

i‘ﬂi final price were dependent upon
future develupméjﬁ‘& mﬁlfﬁzrexgthle at the time of booking
transaction. omplaindntsare.frying to shift the burden on
the respon the rehﬁﬁsﬁt‘“ marks facing rough weather.

d. That even ctoral or %;was not allocated by the
responden @.Kj? t at th g poking was nothing more

than a futu sﬁl: Ezt u e be developed by the

respondent aftﬁmﬂiﬁ aph ﬁ;‘\ﬁk mg plans and completion of
certain other fuma'?l“ﬂﬁ's‘“ﬁ‘ nit in a futuristic project with an

undetmi%ﬂ&?&nﬁ %H\r aﬁ. nnot be said to be a plot
purchased tesld cuse by any standards. Therefore, the
payment made hﬁJ'h'l. iﬁpﬁ] Z@‘hﬁ#&k‘ds the said unit cannot
be said to be made towards the unit purchased for residential use
instead it was a mere investment in the futuristic project of the
respondent, The complainants therefore only invested in the said
unit so that the same can be used to derive commercial
benefits/gains,

e, That the complainants are mere investors in the futuristic project

%./ of the respondent. An investor by any extended interpretation
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cannot mean to fall within the definition of a "Consumer” under the
Consumer Protection Act, 2019. Therefore, the complaint is liable
to be dismissed merely on this ground.
iv. The complaint defies the stipulated period of limitation:
I. That the complainants are not entitled to claim possession as
claimed by the complainants in the complaint is clearly time
barred. The complainants have itself not come forward to execute

the buyer's agreement ag:l heuce cannot now push the entire

reasons beyunq,.ofﬁlﬁl,m#;f&h‘uﬁgtgm respundent as cited by the
respondent wigﬁ' mﬁettﬂtg‘p

‘be aise@'ﬂzé‘-’s&mﬁ shoul ﬁ@ﬁ.ﬂe been done in a time
Ecl:inns very cautiously to
The complainants cannot
essly file a complaint against
and fancies by putting the

T f-- ll-
interest of the builder s several other genuine allottees at

stake. If at% %ﬁﬂ{rﬁ !ﬁﬁﬂhtﬂ about the project, it

is only rea;ﬂqal:llﬂlq ex]:-{:ssasq at n;-uqh earlier stage. Further,
filing such L*nm‘p‘!ahit EJ gf‘se#iarﬂlyears at such an interest

only raises suspicions that the present complaint is only made with
an intention to arm twist the respondent. The entire intention of
the complainants is made crystal clear with the present complaint
and concretes the status of the complainants as investors who
merely invested in the present project with an intention to draw
back the amount as an escalated and exaggerated amount later,

w v, That there is no default on the part of the respondent:
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i. That further the reasons for delay are solely attributable to the

il

ik

regulatory process for approval of layout plan which is within the
purview of the department of Town and Country Planning. The
complaint is liable to be rejected on the ground that the
complainants had indirectly raised the question of approval of
zoning plans which is beyond the control of the respondent and
outside the purview of the Authority and further in view of the fact
that the u:rmplalnants hq,;L J{I‘IIJ-W‘iﬂgl}’ made an investment in a

ﬁased on imaginary and
id the contention that the

time period from the nnking is completely false, baseless

and wimﬁtlﬂ M% Mereas in reality the
complaina kn ge of the fact that the zoning
plans of the- ;}cmt rgitﬂtg‘ prm/e&i and the initial booking
in May, 2006 was made by the complainants towards a future
patential project of the respondent and hence there was no
question of handover of possession within any fixed time period as
falsely claimed by the complainants,

That further the respondent has applied for the mandatory

registration of the project with the RERA Authority but however

the same is still pending for approval on the part of the RERA
Page 16 of 29
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iv.

Authority. However, in this background it is submitted that by any
bound of imagination the respondent cannot be made liable for the
delay which has eccurred due to delay in registration of the project
under RERA. It is submitted herein that since there was delay in
zonal approval from the DGTCP the same has acted as a causal
effect in prolonging and obstructing the registration of the project
under the RERA for which the respondent is in no way responsible.
That the approval and reg}sl;;atmn is a statutory and governmental

: 9 .-” ver and control of the respondent.
This by any matter of ._= ; nted as a default on the part of the
respondent. | |
There is no
so called
respﬂndeniﬁu
been held pﬁﬁl
the control u“f assmg of an HT line over
the layout, ru

been elabnrated 1n Fur’t ier-détail herein below. The complainants

while mves&lnﬁ mﬁ. u% g{wﬂi&hw ét}ljject to zoning approvals
were very gml T -j[ rg:} ,.nwnlﬁed and had voluntarily
accepted t sLn& for ﬁéﬁ;ansi gain. There is no

averment with supporting documents in the complaint which can

uf villages etc. which have

establish that the respondent had acted in a manner which led to
any so called delay in handing over possession of the said plot.
Hence the complaint is liable to be dismissed on this ground as
well.

The respondent is owner of vast tracts of undeveloped land in the

revenue estate of village Basai, Gadauli Kalan and falling within the
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boundaries of Sector 37C and 37D Gurugram also known as
Ramprastha City, Gurugram.

vii That even in the adversities and the unpredicted and
unprecedented wrath of falling real estate market conditions, the
respondent has made an attempt to sail through the adversities
only to handover the possession of the property at the earliest
possible to the utmost satisfaction of the buyers/allottees. That

even in such harsh markgb_._mndftiﬂns, the respondent has been

Signatory of R1 & Hl‘jﬂhlﬁ sper:[ﬁr: reHef has hel;i,n ‘sought against R4 to R8,
But the reply has been filed by 'latml;r T'-ilﬁresuiuﬂnn passed at the
meeting of the bom'&»ﬁfqﬂﬂrecm | jﬁ:ﬁ ntains the stamp of R2. The

=< )
address mentioned ﬁi{he’-&aard <and the affidavit filed by Sh.

Tarun Arora, Authorized. Rm%%ia&;ﬁgt R1 is same but the role and
responsibilities of R1, R2 anﬂ"ﬁ?“&i‘ﬁ' not distinguished and all the three

respondents are assgt%letiﬁ)r%% F\%@ address and hence they

are jointly and severally responsibleta the cqmglamanti-ailnttem
7. While filing the complaint the complainarité besides the respondent no. 1 to
3 and added to allow the respondent no. 4 to 8 as respondents. The counsel

for the respondents moved an application on 28.04.2023 for deletion of
respondent 4 to 8 from array of respondents, As per website of the MCA, the
respondent no. 4 to 8 are directors of the respondent no. 1 to 3 and who are
already party to the present complaint. No useful purpose would be served
by keeping them as respondent no. 4 to 8. So, their names are required to be
deleted from the array of the respondent no. 4 to 8
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8, Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

E. Jurisdiction of the authority:

9, The application of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter jurisdiction to adjudicate the present

10. As per notification no. Lﬁﬂfﬂl};ﬂﬂﬂdz&mﬂ 14.12.2017 issued by Town
and Country P].am!,lﬁg Jﬁﬁp%rﬂﬂgﬂmﬁh sdiction of Real Estate

: \"Y urugram District for all

@ l:uresent case, the project
nni @réa of Gurugram District.
: jurlsdlcﬂun to deal with

N

- i,
¥ '{r—'i:r"."’,.-r"'

*

',
the present complaint. " qr

E.Il Subject matter jurisdt

Section 11(4)(a) o g&% 63‘ @E nﬁi&t the promoter shall be

responsible to the a.lla;t_eaﬂ el (agrefe.mmg\ fnr 53]& Section 11{4)(a) is
reproduced as hereuﬂ?anf {: r
Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder ar to the allottees
us per the agreement for sale, or o the association of allottees, as the cose may be, till
the conveyance of all the apartments, plots or bulldings, o5 the case may be, to the
allottass, or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast upen the
promoters, the allottees and the real estate ogents under this Act and the rules and
regulations made thereunder.

11.%0, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later
stage.
12, Further, the authority has no hitch in proceeding with the complaint and to

.....
==

grant a relief of refund in tﬂﬁ-;ﬂﬁﬁgﬂ“mﬂ in view of the judgement

t in Newtech Promoters and Developers
Supra) and reiterated in case of
ér Vis Union of India & others
d on ﬁ'&g‘é{l’ﬂzzwh&rein it has been
\ 5

-

|

“36. From the scheme-of theAict of willch & detailed reference has been made and
taking note of poweriof adfudication delingated W regulatory autharity and
adjudicating officer, what final ough the Act indicates the
distinct expressions like “rafund nd ‘compensation’, a conjoint
reoding of Sections 18 and 13, t when it comes to refund of the
amount, and interest on the refi or directing payment of interest for

delayed delivery of or-penalty-aaddntere ereon, it is the regulatory
authority which hﬂg" 'ii- . exanting an rmine the outcome of o
complaint. At the same . When lhcomés to ahghestlon of seeking the relief of
adfudging cumpensa;ﬁnu.undi' t¢ ereon :ﬁr s 12, 14, 1B and 19, the
adjudicating ﬂﬂ‘irerltexﬂu%hré ﬁﬁ%w dﬁm keeping in view the
collective reading of SEction 71 read with Section 72 of the Act. If the adjudication
under Sections 12, 14, 18 and 19 other than compensation as envisaged, if pxtended
ta the adjudicating officer as prayed that. in our view, may intend to expand the

ambit and scope of the powers and functions of the adjudicating officer under Section
71 and that would be against the mandate of the Act 2016

passed by the Hon'ble Apex In:

M/s Sana Realtors P
SLP (Civil) No. 1300

13. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme
Court in the cases mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the

refund amount.
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F. Findings on objections raised by the respondent:
F1 Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act
14. The contention of the respondent is that authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the plot buyer's agreement executed between the

parties and no agreement for sale as referred to under the provisions of the

Act or the said rules has been e:-:quted inter se parties. The authority is of

with certain speci 3

F?: ﬁm:;mmlar manner,
then that sltuanun.lw!,l be dealt w?thﬂ\hﬁ e with the Act and the

rules after the :iate‘:ﬂ‘ﬂ.n; : m; into fo rﬁF ntﬂF &ct‘and the rules. Numerous
provisions of the Act ;’L isions o ’_Elia iifgrﬁ:ments made between
the buyers and selle ¢ih§, 54 1 -conte '. has been upheld in the
landmark judgment of Nee!kﬁm:rlnﬁaﬂuﬁ?s Suburban Pvt. Ltd. Vs. UOI and

others. (W.P 2?3? ﬁﬁ J%
119. Under the pmm nns 0 :fm: e delay in m'rd'.fﬂg over the possession

would be counted _;h @' 1111 t for sale entered intw by
the promoter ana‘ is!ru tion under RERA. Under the
provisions af RERA, the pmmatﬂr Fs gﬁren a ,Fum!‘ ty to revise the date of completion of
project and declare the same under Section 4 The RERA dees not contemplate
rewriting of contract between the flat purchaser and the promoter...

122. We have already discussed that above stated provisions of the RERA are not
retrospective in nature. They may to some extent be having a retroactive or quass
retroactive effect but then on that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent enough to legislate faw hoving
retrospective or retroactive effect. A law can be even framed to affect subsisting /
existing contractual rights betwaen the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been framed in the larger public
interest after a thorough study and discussion made at the highest level b;.- the
{h/ Standing Committee and Select Commitiee, which submitted its detailed reports.”
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15. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer PvL Ltd. Vs.
Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate
Appellate Tribunal has observed-

“34, Thus, keeping fn view our aforesaid discussion, we are of the considered
opimion that the prm-rm!:ln: of the Act are quml’ retmafﬂm'e to some extent fn
operation and wi 1ol ' 1 ements for sale enfered (nto gven p

to coming into operation of the Act where the transaction are

completion. Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the allottee shall be entitled o the
interest/delaved possession charges on the reasonable rate of interest as provided
in Rule 15 of the rules and one sided, unfoir and unreasonable rote of compensation
mentioned in the agreement for sale is iable to be ignored.”

16, The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act HSEH' Further, it is noted that the plot
buyer's agreement has been executed in the manner that there is no scope
left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of
the agreement subject to the condition that the same are in accordance with
the plans,/permissions approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules, statutes,
instructions, directions issued thereunder and are not unreasonable or
exorhitant in nature.

1 7. The authority is of the view that the Act newhere provides, nor can be so
construed, that all previous agreements will be re-written after coming into
force of the Act. Therefore, the provisions of the Act, rules and agreement
have to be read and interpreted harmoniously. However, il the Act has
provided for dealing with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt with in

accordance with the Act and the rules after the date of coming into force of

W the Act and the rules.
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F.1l  Objection regarding the complainants being investors.

18. The respondent has taken a stand that the complainants are the investors

19.

and not cansumer. Therefore, they have not entitled to the protection of the
Act and are not entitled to file the complaint under section 31 of the Act
The respondent also submitted that the preamble of the Act states that the
Act is enacted to protect the interest of consumers of the real estate sector.
The authority observes that the respondent is correct in stating that the Act
is enacted to protect the interest of consumers of the real estate sector. It is
settled principle of interpretation that the preamble is an introduction of a
statute and states main aims & objects of enacting a statute but at the same
time the preamble cannot be used to defeat the enacting provisions of the
Act, Furthermore, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if the promoter contravenes or viclates any
provisions of the Act or rules or regulations made thereunder. Upon ca reful
perusal of all the terms and conditions of the plot buyer's agreement, it is
revealed that the complainants are buyers and paid total price of Rs.
87,82,500/- to the promoter towards purchase of a unit In its project. At
this stage, it is important to stress upon the definition of term allottee under
the Act, the same is reproduced below for ready reference:

In view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the apartment application for allotment, it is crystal clear
that the complainants are allottees as the subject unit was allotted to them
by the promoter. The concept of investor is not defined or referred in the
Act. As per the definition given under section 2 of the Act, there will be
“promoter” and “allottee” and there cannat be a party having a status of
“investor”. The concept of investor is not defined or referred in the Act.
Thus, the contention of promoter that the allottees being investors are not

entitled to protection of this Act also stands rejected.
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F.IIl Objection regarding complaint barred by Limitation Act, 1963

20. Another contention of the respondent is that if the date of possession was
to be construed in June 2016, the period of limitation has come to an end in
the year June 2019, The authority is of the view that the provisions of
Limitation Act, 1963 does not apply to Act, 2016. The same view has been
taken by Hon'ble Maharashtra Real Estate Appellate Tribunal, Mumbai in its
order dated 27.01.2022 in Appeal no. 006000000021137 titled as M/s
siddhitech Homes Pvt. Ltd. vs Karanveer Singh Sachdev and others
which provides as under:

“Agreging entirely with the allottee, itis gbserved that RERA nowhere provides any
timeline for availing reliefs provided theretinder. A developer cannot be discharged
from its abligations merely on the ground that the complaint was not [filed within a
specific period prescribed undersome atherstatutes. Even if such provisions exist in
other enactments, those are rendered subservient to the provisions of RERA by
virtwe of non abstante clause in Section 89 of RERA having overriding effect on any
ather law Inconsistent with the provisions of RERA. fn view thereaf, Article 54 of
Limitation Act would not render the comploint time barred. In the absence of
grpress provisions substantive provisions in RERA prescribing time limit for filing
complaint reliefs provided thereunder cannot be denied to allottee for the reason of
limitation or delay and laches. Consequently, no benefit will aecrue to developers
placing reltance on the case law cited supra to render the complamnt of allottes
barred by any limitation gs alleged in Para 16 abiove Hence, no foult 1s found with
the view held by the Authorigy on this issue.”

Thus, the contention of promoter that the complaint is time barred by
provisos of Limitation Act stands rejected.

G. Findings on the relief sought by the complainants
G.1 Direct the respondents (o refund the entire amount e,
Rs.87,82,500/- to the complainants along with 18% interest from
the date of each payment till its complete realization.
21.The complainants were allotted a unit in the project of respondent

*Ramprastha City", in Sector 92, 93 & 95, Gurugram vide allotment letter
dated 07.01.2014 for a total sum of Rs.1,19,79,165/- A plot buyer's
agreement dated 30.01.2014 was executed between the parties and the
complainants started paying the amount due against the allotted unit and

{L/ paid a total sum of Rs.87,82,500/-.
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22,

23.

24,

25.

v

The due date of possession as per the possession clause of the plot buyer’s
agreement is 30.06.2016. There is delay of 5 years 7 months and 22 days
on the date of filing of the complaint ie., 21.02,2022. The occupation
certificate of the project where the unit is situated has still not been
obtained by the respondent-promoter.

The authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the allotted unit and for which they have
paid a considerable amount towards the sale consideration and as observed
by Hon'ble Supreme Court of India in Ireo Grace Realtech Pvt. Ltd. Vs.
Abhishek Khanna & Ors, civil appeal no. 5785 of 2019, decided on
11.01.2021: - '

“ . The occupation certificate is not available even as.on date, which clearly amounis
to deficiency of service. The allottes cannot be made to wait indefinitely for
possession of the apartments ollotted to them, nor con they be bound to take the
apartments in Phase 1 of the project......"

Further in the judgement of the Hon'ble Supreme Court of India in the cases
of Newtech Promoters and Developers Private Limited Vs State of U.P.
and Ors, (Supra) reiterated in case of M/s Sana Realtors Private Limited
& other Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided
on 12.05.2022 observed as under:

25. The unqualified right of the ollottee to soek refund referred under Section
18(1)fa) and Section 19(4] of the Ack is not dependent on any contingencies or
stipulations thereof It appears that the legistature has consciously provided this
right of refund on demand as an unconditional absolute right to the allotiee, If the
promoter foils to give possession of the apartment, plot or bufiding within the time
stipulated under the terms of the agreement regardless of unforeseen events or stay
orders of the Court/Tribunal, which is i gither way not attributable to the
ailottes/home buyer, the promoter 3 under an obligation to refund the amount on
demand with fnterest at the rate prescribed by the State Government including
compensation in the manner provided under the Act with the proviso that if the
sllottee does not wish to withdraw from the project, he shall be entitled for interest
for the period of delfay tll handing over possession at the rate prescribed.

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
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26.

regulations made thereunder or to the allottee as per agreement for sale
under section 11{4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of application form
ar duly completed by the date specified therein. Accordingly, the promoter
is liable to the allottees, as the allottees wish to withdraw from the project,
without prejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rate as may be
prescribed.

Admissibility of refund along with prescribed rate of interest: [n the
present complaint, the complainants intends to withdraw from the project
and are seeking refund of the paid-up amount as provided under the section

18(1] of the Act. Sec. 18(1) proviso reads as under:

“section 18: - Return of amount and compensation

18f1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or bullding, —

(a] in accordance with the terms of the agreement for sale or, as the case may be, duly
completed by the date specifted thergin; ar

(b} due to discontinuance of his business asa develaper on account of suspension or
revocation of the registration under this Act or for any other reason,

he shall be liable on demond of the oljottees, In cose the allottee wishes (v
withdraw from the project, without prejudice to any other remedy available, to
return the amount received by him in respect of that apartment, plot, buflding, as the
case may be, with interest at such rate s may be prescribed in this behalf including
compensation in the manner as provided under thiz Act.

Frovided that where an allottee does not intend to withdrow from the project, he
shall be paid, by the promater, interest for every manth of delay, till the handing over
of the possession, at such rote as may be preseribed.”

(Emphasis Supplied)

27.The complainants are seeking refund of the amount paid by them with

interest at prescribed rate as provided under rule 15 of the rules. Rule 15

has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and sub-
section (4) and subsection (7} of section 19]

(1) For the purpose of provise to section 12; section 18; and sub-sections (4) and
{7) of section 19, the “interest at the rate prescribed” shall be the State Bank of
% India highest marginal cost of lending rate +2%.:
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Provided that in case the Stote Bank of India marginal cost of lending
rate (MCLR) is not in use, it sholl be replaced by such benchmark lending rates

which the State Bank of India may fix from time to time for lending to the general
public.

28.The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, Is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

29. Consequently, as per website of the State Bank of India i.e,, hitps://sbi.ca.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 14.12.2023
is 8.75%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 10.75%.

30. The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payable by the promater or the allottes,
as the case may be,
Explanation. —For the purpose-of this clause—

(i} the rate of interest chorgeable from the ailgttee by the promoter, in case of
default, shall be equal to'the rate of intereést which the promater sholl be liable to
pay the allottee, invcaseof defoult;

fii) the interest payabie by the pramoter to the allottee shall be fram the date the
promoter received the amount or any part thereof till the date the amount ar part
thereof and interest thereon is refunded, and the interest pa yable by the allottee Lo
the promater shall be from the date the allottee dejouits in payment Lo [he
promater till the date it is paid;”

31. The authority after considering the facts stated by the parties and the
documents placed on record is of the view that the complainants are well
within their right for seeking refund under section 18(1)(a) of the Act,
2016.
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32.The authority hereby directs the promoter to return the amount received
by him i.e., Rs.87,82,500/- with interest at the rate of 10.75% (the State
Bank of India highest marginal cost of lending rate (MCLR) applicable as on
date +2%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each payment
till the actual date of refund of the amount within the timelines provided in
rule 16 of the Haryana Rules 2017 Ibid.

G.1 Direct the respondent to pay legal costs and compensation.

33. The complainants are seeking relief w.r.t compensation in the aforesaid
relief, Hon'ble Supreme Court of India in civil appeal titled as M/s Newtech
Promoters and Developers Pvt. Ltd. V/s State of UP & Ors, Supra held that
an allottee is entitled to claim compensation under sections 12, 14, 18 and
section 19 which is te be decided by the adjudicating officer as per section
71 and the quantum of compensation shall be adjudged by the adjudicating
officer having due regard to the factors mentiened in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation.

H. Directions of the authority:

34. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f):

i) The respondents /promoter are directed to refund the amount ie.,

Rs. 87,82,500/- recelved by them from the complainants along with

interest at the rate of 10.75% p.a. as prescribed under rule 15 of the

Haryana Real Estate (Regulation and Development] Rules, 2017

}q/ from the date of each payment till the actual date of refund of the

given amount.
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ii) A period of days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow,

iif} The respondents are further directed not to create any third-party
rights against the subject unit before full realization of paid-up
amount along with interest thereon to the complainants, and even if,
any transfer is initlated with respect to subject unit, the receivable
shall be first utilized for clearing dues of allottee-complainants.

35. Complaint stands disposed of.
36. File be consigned to registry.

wﬁa}r kﬁﬁ@i

Member
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 14.12.2023
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