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BEFORE THE HARYANA REAL ESTATE REGUTATORY
AUTHORITY, GURUGRAM

Complaint no. :

Date ofcomplaint :

Date oforder i

1. Seema Yadav, W/o Kamal Narayan Yadav,
2. Kamal Narayan Yadav, S/o Baijore Ram Yadav,

Both R/o: - 2669, Near Usha Stud Farms,
Sector 23, Carterpuri, Gurugram.

Versus

M/s Raheja Developers Limited.
Regd. office: W4D, 204/5, Keshav Kunj, Cariappa Marg,
Western Avenue, Sainik Farms, New Delhi- 110062.

CORAM:
Ashok Sangwan

APPEARANCE:
Siddharth Sheoran (AdvocateJ
Garvit Gupta (Advocate)

15a6 of 2022
04.o4.2022
24.O1.2024

Complainants

Respondent

Member

Complainants
Respondent

ORDER

1. This complaint has been filed by the complainant/allottees under section

31 of the Real Estate (Regulation and Development) Act, 20L6 (in short,

the ActJ read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the RulesJ for violation of section

11(4)(aJ of the Act wherein it is inrer alio prescribed that the promotcr

shall be responsible for all obligations, responsibilities and functions

under the provisions of the Act or the Rules and regulations made

thereunder or to the allottees as per the agreement for sale executed inte,'

se.
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Complaint No. 1,586 of 2022

Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

Details

Aranya City", Sectors 77&74,
am

A.

2.

"Raheja's
Sohna Gur
107.85 acres
Residential plotted colon

2014 dated 11.06.2014 valid up
to 10.06.2 018

ii. 25 of 2012 dated 29.03.2012 valid up
to 28.03.2018

Standard Farms Pvt. Ltd and 9 others
Registered vide no. 93 of 2017 datcd
2A.08.20L7
27.08.2022

Plot No. E-45
no. 19 ofthe com laint

301.570 sq. yds.
no. 19 ofthe com laint

Not on record

0.20t6
no. 17 ofthe complaint

4.2 Possession Time and Compensation

That the Seller shall sincerely endeovor to
give possession of the plot to the purchoser
within thirty-six (36) months from the
date olthe execution ol the Agreement to
sell and after providing of necessory
infrastructure specially rood sewer & woter
in the sector by the Government, but subject
to force majeure conditions or ony
Government/ Regulatory authority's
action, inaction or omission and reasons

nd the control of the Seller. However,

Page 2 ol13 /

Particulars

Name of the project

Proiect area
Nature of the proiect
DTCP license no. and
validity status

Name of licensee
RERA Registered/ not
registered
RERA registration valid

Unit no.

Unit area admeasuring

Allotment letter

Date of execution of
ment to sell

Possession clause

s.
N.

3.

4.

t
6.

7.
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the seller sholl be entitled lor
compensotion free grace period of six
(6) months in case the development is
not completed within the time period
mentioned above. In the event of his

failure to take over possession of the plot,
provisionally and /or rtnolly allotted within
30 days from the dote of intimation in
writing by the seller, then the sdme shdll lie
at his/her risk and cost and the Purchaser
shall be lie at his/her risk and cost the
purchaser shall be liable to pay @ Rs.50/-
per sq. Yds. of the plot areo per month as

costand the purchaser shall be liable to pay
@ Rs.50/- per sq. Yards. Of the plot areo per
manth as holding charges for the entire
period of such de|ay...........:'

, (Pase no.27 ofthe complaintl
13. Grace period Allowed

As per clause 4.2 of the agreement to sell,
the possession of the allotted unit was
supposed to be offered within a stipulated
timeframe of 36 months plus 6 months of
grace period. It is a matter of fact that the
respondent has not completed the project
in which the allotted unit is situated and
has not obtained the part completion
certificate by October 2019. Accordingly,
in the present case the grace period ol
6 months is allowed.

1,4. Due date of possession 22.04.2020
[36 months form the date of execution o
agreement to sell i.e., 22.70.2016 + si:
months grace period]
Rs.L,17 ,65,21-0 /-
(As per payment plan at page no.40 o

complaint')

15. Basic sale consideration

1.6. Total sale consideration Rs.1,18,01,552l-
(As per applicant ledger dated 14.ll.20l
a!Ecgro._5!f crypbr$L
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L7. Amount paid by the
complainant

Rs.82,23,460 /-
(As per applicant ledger dated 14.11.20
at Dase no. 52 of comnlaintl

18. Occupation certificate
/Completion certificate

Not received

L9. Offer of possession Not offered

B. Facts ofthe complaint

3. The complainants have made the following submissions in the complaint:

I. That the complainants were allotted a plot bearing no. E45, 2nd Floor

admeasuring 301.57 sq. yds. in the project of the respondent named

"Raheja's Aranya City" at Sector-11 and 14, Sohna, Gurugram vidc

agreement to sell dated 22.10.2076 for a basic sale price of

Rs.1,02,53,380/- and the complainants have paid a sum of

Rs.82,23,460/- against the same as and when demanded by the

respondent in all.

Il. That the complainants had tried their level best to reach thc

representatives ofthe respondent to seek a satisfactory reply in respect

of delivery and possession of the said plot but all in vain.

Ill. That as per clause 4.2 of the agreement, the promised date of delivery

of the said plot was 36 months from the date of execution of thc

agreement i.e., 22.10.2019, but the respondent has not even constructed

the said plot as per its promise.

IV. That the conduct on the part of the respondent has cleared dust on thc

fact that all the promises made by it at the time of sale of said plot wcrc

fake and false.

1u

V. That the complainants for the smooth payment for the said plot took a

loan from the bank and still paying a very high EMI and interest over thc
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VI- That the complainants are senior citizens and had to face all these

financial burdens and hardship from their limited income resources,

only because of the respondent's failure to fulfill its promises and

commitments. Hence, the present complaint.

C. Reliefsought by the complainants:

4. The complainants have sought following relief[s).

I. Direct the respondent to refund the amount paid by the

complainants along with interest.

5. The respondent/promoter put in appearance through company's A.R &

Advocate and marked attendang(i{n !2.07 .2022,04.10.2022, 0\.02.2023

6.

and 27.07.2023. Despite giving specific directions it has failed to comply

with the orders of the authority. It shows that the responclent is

intentionally delaying the procedure of the authority by avoiding filing of

the written reply. Therefore, vide proceeding dated 23.08.2023, thc

defence ofthe respondent was struck offfor not filing reply.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can bc

decided on the basis of these undisputed documents as well as written

submission made by the complainants.

lurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction lo

adjudicate the present complaint for the reasons given below.

D. I Territorial iurisdiction

As per notification no.1. /92 /20L7 -lT CP dated 14.12.2017 issued by '[own

and Country Planning Department, Haryana the jurisdiction of Ilaryana

Real Estate Regulatory Authority, Gurugram shall be entire Gurugranr

district for all purposes. In the present case, the proiect in question is

situated within the planning area of Gurugram district. Therefore, this

L

D.

7.
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authority has complete territorial jurisdiction to deal with thc prcscnt

complaint.

D. II Subiect-matter jurisdiction

Section 11(4)(al of the Act, 2016 provides that the promoter shall bc

responsible to the allottee as per agreement for sale. Section 11[aJ(a) is

reproduced as hereunder:

Section 17

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations mode thereunder ar
to the allottees as per the agreement for sale, or to the ossociation of
ollottees, os the case may be, till the conveyonce of all the oportments, plots
or buildings, os the cose may be, to the ollottees, or the common orcos to
the association ofallottees or tlie competent outhority, as the cose may be;

Section 34-Functions of the Authority:

34(fl ofthe Act provides to ensure complionce of the obligations cost upu|
the promoters, the ollottees ond the reol estote qgents under this Act and
the rules qnd regulations mode thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to bc

decided by the adiudicating officer if pursued by the complainants at a

later stage.

l'urther, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Private Limited Vs State of U.P. and Ors. 2027-2022 (7) RCR (Civil), 357

and reiterated in case of lvl/s Sana Realtors Private Limited & other Vs

Union of India & others SLP (Civil) No. 73005 of 2020 decided on

12.05.202Zwherein it has been laid down as under:

"86. l'rom the scheme ofthe Act ofwhich a detoiled reference hos been
made ancl toking note of power of adjudication delineated with the 

/,/
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E.

regulatory authoriDt and odjudicoting olfcer, whot lnally culls out is
that although the Act indicates the distinct expressions like 'refund',
'interest', 'penalty' dnd 'compensotion', a conjoint reading ofSections 18
and 19 clearly manifests thot when it comes to refund of the omount,
and interest on the refund amount, or directing poyment of interestfor
deloyed delivery of possessiorL or penolA ond interest thereon, it is the
regulatory authoriLy which has the power to exomine qnd determine the
outcome of a comploint. At the same time, when it comes to a questrcn
of seeking the relief of adjudging compensotion and interest thereon
under Sections 12,14, 19 qnd 19, the odjudicating officer exclusively hos
the power to determine, keeping in view the collective reading ofSection
71 reod with Section 72 ofthe Act. ifthe odjudication under Sections 12,
14, 18 and 19 other thon compensation as envisaged, if extended to the
adjudicoting oJfrcer as prayed that, in our view, may intend to expond
the ombit and scope of the powers and functions of the adjudicoting
oflicer under Section 71 ond that would be against the mondote of the
Act 2016."

Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

Findings on the reliefsought by t]le complainants.

E. I Direct the respondent to lefimd the amount paid by the
complainants along witl interdst.

13. In the present complainl the complainants intend to withdraw from thc

project and are seeking return of the amount paid by them in respect of

subject unit along with interest at the prescribed rate as provided under

section 18[1) ofthe Act. Sec. 18(1) ofthe Act is reproduced below for ready

reference.

"Section 78: - Return of omount and compensation
1B(7). lf the promoter foils to complete or is unoble to give possession of an
aportment, plot, or building,-
(o) in occordance with the terms ofthe agreement for sale or, as the cose moy

be, duly completed by the date specified therein; or
(b) due to discontinuance of his business as o developer on account of

suspension or revocation ofthe registration under this Actorfor ony other
reqson,

he shall be liable on demand to the allottees, in case the ollottee wishes to
withdrow Irom the project, without prejudice to any other remedy avoilable,
to return the amount received by him in respect oJ that apqrtment, plot,
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building, as the case may be, with interest at such rate as moy be
prescribed in this behqlf including compensation in the monner as provi{led
under this Act:
Provicled thatwhere an ollottee does not intend to withdrow from the prcject,
he sholl be poid, by the promoter, interest for every month of deloy, till the
honding over ofthe possession, at such rate as moy be presctibed."

(Emphasis supplied)
14. Article 4.2 ofthe agreement to sell provides for handing over of possession

and is reproduced below:

4,2 Possession Time and Compensation
That the Seller shallsincerely endeavor to give possession ofthe plot to Lhe

purchaser within thirty"six (36) months from the date of the execution
ofthe Agreement to sell ond ofter providing of necessory infrostructure
speciolly road sewer & water in the sector by the Government, but sublect
to force mojeure conditions or any Government/ Regulatory authority's
oction, inaction or omission ond rea\ons beyond the control of the SelleL
However, the seller shall be entitled for compensotion lree groce
period of six {6) months in cqse the development is not completed
within the time period mentioned above. ln the event of his foilure k)
take over possession of the plot, provisionally and /or linolly ollotLed
within 30 doys from the date ofintimation in writing by the seller, then the
some shall lie ot his/her risk and cost ond the Purchaser shall be he at
his/her risk and cost the purchoser shall be lioble to pay @ Rs.50/- per sq.

Yds. ofthe plot qreo per month as cost qnd the purchoser sholl be ltoble to
poy @ Rs.50/- per sq. Yards. Ofthe plot oreo per month os hokiing chorges

for the entire period ofsuch de\ay............"

15. At the outset, it is relevant to comment on the preset possession clausc of

the agreement wherein the possession has been subjected to providing

necessary infrastructure specially road, sewer & water in the sector by thc

government, but subiect to force majeure conditions or any

government/regulatory authority's action, inaction or omission and

reason beyond the control of the seller. The drafting of this clause and

incorporation of such conditions are not only vague and uncertain but so

heavily loaded in favour of the promoter and against the allottee that {]vcn

a single default by the allottee in making payment as per the plan nray

make the possession clause irrelevant for the purpose of allottee and thc

commitment date for handing over possession looses its meaning.'fhc

incorporation of such a clause in the agreement to sell by the promotcr is
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t6.

just to evade the liability towards the timely delivery of subject unit and to

deprive the allottees of their right accruing after delay in possession. This

is ,ust to comment as to how the builder has misused his dominant

position and drafted such a mischievous clause in the agreement and the

allottees are left with no option but to sign on the dotted lines.

Due date of handing over possession and admissibility of grace

period: As per clause 4.2 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe of

36 months plus 6 months of grace period, in case the construction is not

complete within the time framd'ipecified. It is a matter of fact that the

respondent has not completed the proiect in which the allotted unit is

situated and has not obtai;ed the occupation certificate/completio n

certificate by October 2019. Accordingly, in the present case the grace

period of 6 months is allowed.

Admissibility of refund along with prescribed rate of interest: 'fhc

complainants are seeking refund the amount paid by them at the

prescribed rate of interest. However, the allottees intend to withdraw

from the proiect and are seeking refund of the amount paid by them in

respect of the subject unit with ini6rest at prescribed rate as provided

under rule 15 ofthe rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed tate of interest- lProviso to section 72, section 18
and sub-section (4) and subsection (7) ol section 791

(1) For the purpose of proviso to section 72; section 78; ond sub-sections
(4) and (7) of section 19, the "interest at the rate prescribed" shall be

the Stote Bonk oflndio highest marginalcost oflending rate +20/6.:

Provided thot in cose the State Bqnk of lndia marginal cost oflending
rate (MCLR) is not in use, it shqll be reploced by such benchmork
lending rateswhich the State Bank oflndio moy fix from time to time

for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

18.
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interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

19. Consequently, as per website of the State Bank of India i.c.,

https://sbi.co.in. the marginal cost of lending rate (in short, MCLRJ as on

date i.e., 24.01.2024 is 8.85%o. Accordingly, the prescribed rate of intercst

will be marginal cost of lending rate +2o/o i.e.,10.85%.

20. On consideration of the circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as pcr

provisions of rule 28(1), the authority is satisfied that the respondent is

in contravention of the provisions of the Act. By virtue of clause 4.2 of thc

agreement to sell executed between the parties on 22.10.2076, lhc

possession of the subiect unit was to be delivered within a period of 36

months from the date of execution of buyer's agreement which comes out

to be 22.10.2019. As far as grace period is concerned, the same is allowed

for the reasons quoted above. Therefore, the due date of handing over of

21,.

possession is 22.0 4.2020.

Keeping in view the fact that the allottee/complainant wishes to withdraw

from the project and demanding return of the amount received by the'

promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the plot in accordance with thc

terms of agreement for sale or duly completed by the date specificd

therein. The matter is covered under section 18(1) of the Act of 201 6.

The due date of possession as per agreement for sale as mentioned in thc

table above is 22-04.2020. The authority observes that even after a

passage of more than 3.9 years till date neither the construction is

complete nor the offer of possession of the allotted unit has been madc to

22.
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the allottees by the respondent/promoter. The authority is ofthe view that
the allottees cannot be expected to wait endlessly for taking possession of
the unit for which they have paid a considerable amount ofmoney towards

the sale consideration.

23. Moreover, the occupation certificate/completion certificate ofthe project
where the unit is situated has still not been obtained by the
respondent/promoter. The authority is of the view that the allottees
cannot be expected to wait endlessly for taking possession of the allotted
unit and for which they have pa.i{:a,criiiaiderable amount towards the sale

consideration and as observed by Hon,ble Supreme Court of India in ,reo
Grace Realtech PvL Ltd. Vs. Abhishek Khanna & Ors., civil appeal no.

5785 of 2079, decided on 71.01.2027

".... The occupation certificote is not ovctilable even os on dctte, which clearlv
amounts to defciency of service. The ollottees cannot be made to wait
indefinitely for possession of the apartments allotted to thetn, nor con
they be bound to take the apartments in phase 1 of the proiect....... ,

24. Further in the judgement of the Hon'ble Supreme Court of India in thc

cases ofNewtech Promoters and Developers private Limited Vs State of
U,P. and Ors, (supra) reiterated in case of M/s Sana Realtors privote

Limited &otherVs ltnion of India & others SLp (Civil) No. 13005 of 2020
decided on 1,2.05.2022. itwas observed;

25. The unquolified right of the a ottee to seek refund referred IJn(ler Sectian
1B(1)(a) and Section 19(4) of the Act is not dependent on any contingencles
or stipulcttions thereof. lt qppears thot the legislature hos consctouslt,
provided this right ofrefund on demand os on unlconditionol absolute rigit
to the allottee, ifthe promoter fails to give possession ofthe apartmenL, plot
or building within the time stipulated under the terms of the ogreement
regardless ofunforeseen events or stay orders ofthe Court/Tribunal, \rhich
is in either way not attributable to the qllottee/home buyer, the promoLer ts
under an obligation to refund the amount on demqnd with interest ot Lhe
rote prescribed by the Stote Government including compensotion in the
monner provided under the Actwith the proviso that ifthe ollottee (loes noL
wish to withdraw from the project, he shalt be entitled for interest Jor Lhe
period ofdelqy till honding over possession ot the rote prescribed.
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25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or unable to

give possession ofthe unit in accordance with the terms ofagreement for

sale or duly completed by the date specified therein. Accordingly, thc

promoter is liable to the allottees, as the allottees wishes to withdraw from

the proiect, without prejudice to any other remedy available, to return the

amount received by it in respec't of the unit with interest at such rate as

may be prescribed.

26. Accordingly, the non-compliance of the mandate contained in section

11(4)(aJ read with section 18(1)ofthe Act on the part ofthe respondent

is established. As sucl! the coniplainants are entitled to refund of the

entire amount paid by them at the prescribed rate of interest i.e., @ 10.850/o

p.a. fthe State

applicable as

Bank of India highest marginal cost of Iending rate

on date +20lol as prescribed under rule 15 of the

(MCr,R)

Haryana

Real Estate (Regulation and Development] Rules, 2017 from the date of

each payment till the actual date of refund of the amount within thc

timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

F. Directions ofthe authority

27. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligation s

cast upon the promoter as per the function entrusted to the authority

under section 34(!:

i. The respondent/promoter is directed to refund the entire paid up

amount i.e., Rs.82,23,460 /- received by it from the complainants

along with interest at the rate of 10.850/o p.a. as prescribed under rulc

J./
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15 of the Haryana Real Estate (Regulation and DevelopmentJ Rules,

2017 from the date of each payment till the actual realization of thc

amount.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

lll. The respondent is further directed not to create any third-party
rights against the subiect re full realization of the paid-up

amount along with in the complainants. Even if, any

transfer is initiated with subject unit, the receivables shall

be first utilized /complainants.
Complaint stands

File be consigned

Datedi 24.01.20

M

Haryana

Regulatory Authority,

28.

29.

GUAUGRAM

a(
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