B HARERA
D CURUGRAM Complaint No. 6874 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 6874 0f2022
Date of complaint : 10.11.2022
Date of decision : 31.01.2024

1. Amitabh Trehan,

2. Shilpa Trehan,

Both R/o: - H.No. N-258, First Floor,

Mayfield Gardens, Sector-51, Islampur,

Gurgaon, South City-II, Haryana-122018. Complainants

Versus

M/s International Land Developers Pvt. Ltd.
Office: B-418, New Friends Colony,

New Delhi-110025. _ 7 8
Also at: 9t Floor, ILD Trade Centre,

Sector-47, Sohna Road, Gurgaon-122018. Respondent

CORAM:

Ashok Sangwan Member

APPEARANCE:

Sukhbir Yadav (Advocate) Complainants

Rishabh Gupta (Advocate) Respondent
ORDER

1. The present complaint has been filed by the complainant/allottees
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the rules
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and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

A. Unit and project related details
2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the
possession and delay period, if any, have been detailed in the following
tabular form:
S. | Particulars Details
N.
1. | Name and location of the | “Arete”, Sector 33, Gurugram
project
2. | Nature of the project Group Housing Colony
3. Project area 11.61 acres
4. | DTCP license no. 44 of 2013 dated 04.06.2013 valid upto
03.06.2019
5. | Name of licensee Brijesh-Sanjeev Ss/o Satbir and 2
others
6. |RERA Registered/ not|06of2019 dated 08.02.2019 valid upto
registered 02.07.2022
7. Unit no. A-604, 6t Floor, Tower A
(Page 54 of complaint)
8. |Unit area admeasuring|1785 sq.ft
(super area) (Page 54 of complaint)
9. |Date of execution of|25.09.2014
apartment buyer | (Page 39 of complaint)
agreement
10. | Possession clause 10. Possession of Apartment
10.1 Subject to timely grant of all
approvals (including revisions thereof).
permissions. certificates. NOCs,
permission to operate, full/part
occupation certificate etc. and further
subject to the Buyer having complied
with all its obligations under the terms
and conditions of this Agreement, and
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subject to all the buyers of the
apartments in the Project making timely
payments including but not limited to
the timely payment of the Total Sale
Consideration. stamp duty and other
charges, fees, IAC. Levies & Taxes or
increase in Levies & Taxes, IFMSD,
Escalation Charges, deposits, Additional
Charges to the Developer and also
subject to the Buyer having complied
with all formalities or documentation as
prescribed by the Developer, the
Developer shall endeavour to complete
the construction of the Said Apartment
within 48(Forty Eight) months from
the date of execution of this

Agreement and further
extension/grace period of 6 (six)
months.
11. | Due date of possession 25.03.2019
(Calculated as 48 months from date of
execution of BBA plus 6 months grace
period as the same is unqualified)
12. | Total sale consideration | Rs.98,33,765/-
(as per payment plan on page 94 of
complaint)
13. [Amount paid by the| Rs.64,41,510.79/-
complainant (As per customer ledger dated
08.08.2023 annexed with reply)
16. | Occupation certificate Not obtained
17. | Offer of possession Not obtained
B.  Facts of the complaint:
3. The complainants have made the following submissions: -

That vide allotment letter dated 05.04.2014, the complainants were
allotted a unit bearing no. A-604, 6th Floor in Tower-A admeasuring
1785 sq. ft. in the project of the respondent named ‘Arete’, situated in

A A
Sector - 33, Gurugram under construction link payment plan for a
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total sale consideration of Rs.98,33,765/-. Thereafter, an apartment

buyer’s agreement was executed between the parties regarding the
said allotment on 25.09.2014.

Il.  Thatas per clause 10(1) of the buyer’s agreement, the respondent has
to give possession of the said flat within 48 months from the date of
execution of that agreement. Therefore, the due date of possession
was 25.09.2018.

[Il. That the demand of Rs. 11,33 550/ raised by the respondent on
account of “Completion “of Upg‘ ”"’\-Basement Roof Slab” was fully

adjusted by the respondenf%f

%
y %"

complainants. oA LAY

IV.  That on 11.05. 2015 a crecht note%vas 1§sued by the respondent. It

»»»»»

was mentioned by the respondent in the said credit note that “An

.bn};;iﬁe advance payment made by the

amount of Rs. 2;14,816/- has been cre_dlted_.to_. your account with us
towards ATPR (Advance Timely Payment Rebate) against advance
payment of Rs. 30,00 000/ 1 ]

V. That on 02.11. 2015 the respondent raised a demand of
Rs.9,29,684/- “On Completlon of f-‘ourth Floor Roof Slab” and the
same was full,y éd]lfst;ed‘@by ﬂle r"éspondént from the advance
payment made by the. complamant§ gnd on 20.11.2015, another
“Credit Note as' per ATPR Scheme” was issued by the respondent for
Rs.94,990/-.

VI.  That on 26.04.2016, the respondent raised a demand of
Rs.9,45,891/- on account of “On Completion of Eighth Floor Roof
Slab” and the same was partly adjusted by the respondent from the
advance payments made by the complainants. Thereafter, the
complainants made a payment of Rs.19,625/- i.e. the balance
demanded amount.
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VII. That on 07.09.2016, the respondent raised another demand of

Rs.7,29,664/- on account of “On Completion of Twelfth Floor Roof
Slab Installment” and the said demand was paid by the complainants
before the due date. It is pertinent to mention here that till
28.09.2016, the complainants paid Rs.63,21,480/- to the respondent.
VIII.  That the respondent has refused to refund the amount paid by the
complainants and it is not willing to hand over possession of the flat
as well as it has been almost 3 years since the respondent stopped the
construction of his project. |
C. Relief sought by the complﬁ’iﬁéiitjé;éé‘
4. The complainants have’ sought follomng relief(s):
(i) Direct the respondent to. refund {h epa1d~up amount along with
interest at prescntfed rate. &
D. Replyby respondent/promoter‘ i \
5. The respondent vide reply dated 31 0L2024 contested the complaint
on the following grounds | | Y&/

i. That the complainants were allotte?diwan apartment bearing no. A-604,
located on the 6" floor in Tower-G, having super area of 1785 sq. ft. in
the project of the respondent named “Arete” at Sector-33, Sohna,
Gurgaon, Haryana. Thereafter, on 25.09.2014, a builder buyer
agreement was executed between the parties regarding the said
allotment.

ii. That the project got delayed due to reasons beyond control of the
respondent. Some of the major reasons due to which the construction
and possession of project was delayed are: lack of infrastructure in the
said area, incompletion of sector road on time, revisions of building
plans, ban on construction by the competent authorities, acute
shortage of labourers in the NCR Region, ban on extraction of ground
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water by the interim orders passed by Hon'ble High Court of Punjab &
Haryana, ban on construction due to orders passed by NGT, EPCA,
Courts/Tribunals/Authorities etc to  prevent  pollution,
demonetization, implementation of new tax law i.e. GST, Covid-19
pandemic etc. However, the respondent has intention to complete the
project soon for which it is making every possible effort in the interest
of allottees of the project.

iii. That the complainants have intentionally concealed material facts and
filed the present complaint with the sole purpose of avoiding the
agreed terms of the agreement. That the construction work of the
concerned tower wherein the unit of the complainants is situated is
almost complete and thus, the possession of the said unit of
the complainants shall be offered very soon.

iv. That the respondent had been running behind the complainants for
timely payment of instalment due towards the respective unit in
question. That inspite being aware of the payment schedule the
complainants have failed to pay the instalment on time.

v. That the entire case of the complainants is nothing but a web of lies
and the allegations made against the respondent are nothing but an
afterthought and a concocted story, hence, the present complaint filed
by the complainants deserves to be dismissed with heavy costs.

6. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions
made by the parties.

E. Jurisdiction of the authority:

7. The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.
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E. 1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.

E.Il  Subject matterjurisdicﬁo@-f;;--:,3,

Section 11(4)(a) of the Act, 2016
responsible to the allottee as pe’i'agafeemén; for sale. Section 11(4)(a) is
reproduced as hereund’”er T yﬁﬁm?” ¥

Re= 4
\ fw- i W 3 ¥

Section 11(4)(;:} > /
Be responsible fas aﬁ obligations, respons:b:fmesand functlons under
the provisions._of this Act or. the r§ufes and"" regulatfons made
thereunder or to.the allottees as per the agreementy‘brsafe, or to the
association of allottees; as the case may be, tn'.% the:conveyance of all
the apartments, plotsor buildings, as the case may be, to the allottees,
or the common areas to.the association of allottees or the competent
authority, as the ‘case-maj? bg;_

‘ovides that the promoter shall be

Section 34-Functions of the Authorfty

34(f) of the Act provides to ensure“caﬁ:phance of the obligations cast
upon the promoters, the allottees and the real esc%e agents under
this Act and t@e ru.'es and regu!at:ans made thereu ;r

So, in view of the pr0v131ons of the Act c}uoted above the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon’ble Apex Court in Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. 2021-
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2022(1) RCR(C), 357 and reiterated in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022 wherein it has been laid down

as under:

“86. From the scheme of the Act of which a detailed reference has been made
and taking note of power of adjudication delineated with the regulatory
authority and adjudicating officer, what finally culls out is that although
the Act indicates the distinct expressions like ‘refund’, ‘interest’, ‘penalty’
and ‘compensation’, a conjoint reading of Sections 18 and 19 clearly
manifests that when it comes to refund of the amount, and interest on the
refund amount, or directing payment of interest for delayed delivery of
possession, or penalty and interest thereon, it is the regulatory authority
which has the power to exammeéand‘}l%ermme the outcome of a complaint.
At the same time, when iticom to rq question of seeking the relief of
adjudging compensation and%l??teres#tﬁereon under Sections 12, 14, 18 and
19, the adjudicating officer exclus. vely has the power to determine, keeping
in view the collective readmg of Sect,wn 71 readwith Section 72 of the Act.
if the adjudication: :under‘* Secti ns. 12, 14 18 and 19 other than
compensation as gnwsageu‘,w;f extenqed to. the adjudicating officer as
prayed that, in our view, may-intend to expand&the ambit and scope of the
powers and functions of the adjudicating aﬂ‘icer»under Section 71 and that
would be against the mandateof the Act 2016.” © ..

12. Hence, in view of-the authorltatlve pronguncement of the Hon'ble

Supreme Court in the'cases mentmned above, the authority has the
jurisdiction to entertgln a cengplamt@eekmg refund of the amount and
interest on the refund amount. : V

F. Findings on the objections raised by therespondent/promoter:

F.1I Objection regarding the project being delayed because of force
majeure circumstances.

13. The respondent/promofer has raised the contention that the
construction of the tower in which the unit of the complainants is
situated, has been delayed due to force majeure circumstances such as
lack of infrastructure in the said area, incompletion of sector road on
time, revisions of building plans, ban on construction by the competent

authorities, acute shortage of labourers in the NCR Region, ban on

extraction of ground water by the interim orders passed by Hon'ble
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High Court of Punjab & Haryana, ban on construction due to orders

passed by NGT, EPCA, Courts/Tribunals/Authorities etc to prevent
pollution, demonetization, implementation of new tax law i.e. GST,
Covid-19 pandemic etc. However, all the pleas advanced in this regard
are devoid of merit. First of all, the possession of the unit in question
was to be offered by 25.03.2019. Hence, events alleged by the
respondent do not have any impact on the project being developed by
the respondent. Moreover, some of the events mentioned above are of
routine in nature happening annually and the promoter is required to
take the same into consxdera‘aon whlle launching the project. Thus, the

promoter/respondent cannot be glven any leniency on based of

—tas k»
> il i

aforesaid reasons and it is well settled pr1nc1ple that a person cannot
take benefit of hlS own wrong,
G. Findings on the rehef sought by tlie complainant.

G.I To refund the entlre paid up amountalong with prescribed rate of
interest. \ , °

14. Inthe present complamt,,the complainagts intend to withdraw from the
project and are seeking return of ’the amount paid by them in respect of
subject unit along"wgh m;erest asper section 18(1) of the Act and the

same is reproduced below forreadywréférence

“Section 18: - Return of amount and campensatfan

18(1). If the prometer fails to'complete-or is unable togive possession of an

apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case may
be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allottee wishes to

withdraw from the project, without prejudice to any other remedy available,

to return the amount received by him in respect of that apartment, plot,

building, as the case may be, with interest at such rate as may be

prescribed in this behalf including compensation in the manner as provided

under this Act:
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Provided that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be prescribed.”
(Emphasis supplied)
Clause 10 of the buyer’s agreement provides the time period of handing

over possession and the same is reproduced below:

10. Possession of apartment

“10.1 Subject to timely grant of all approvals (including revisions
thereof). permissions. certificates. NOCs, permission to operate,
full/part occupation certificate etc. and further subject to the
Buyer having complied with all its obligations under the terms
and conditions of this Agreement, and subject to all the buyers of
the apartments in the Project making timely payments including
but not limited to the timely payment of the Total Sale
Consideration. stamp duty and other charges, fees, IAC. Levies &
Taxes or increase in Levies & Taxes, [IFMSD, Escalation Charges,
deposits, Additional Charges to the Developer and also subject to
the Buyer having complied with all | formalities or documentation
as prescribed by the Developer, the Developer shall endeavor to
complete the construction of the Said Apartment within 48
(Forty-Eight) months from the date of execution of this
Agreement and further extenswn/grace penod of 6 (six)
months.” 3¢ ‘)

Due date of handmg over posSessnon' As per clause 10 of the said

BBA, the possession of*the unit'was to- he given within a period of 48
(forty-eight) months, from date of executlon of the agreement along
with a grace period 0§6 months. Gmen the fact that the grace period was
unqualified, the due date of possession comes,out to be 25.03.2019.

On consideration‘bf the ¢ircumstances, the documents, submissions and
based on the findings of the authority regarding contraventions as per
provisions of rule 28(1), the authority is satisfied that the respondent
is in contravention of the provisions of the Act. By virtue of clause 10.1
of the buyer’s agreement executed between the parties on 25.09.2014,
the possession of the subject unit was to be delivered within a period of

48 months from the date of execution of buyer’s agreement along with

Page 10 of 14



L]

18.

19,

20.

& GURUGRAM Complaint No. 6874 of 2022

HARERA

a grace period of 6 months. Therefore, the due date of possession comes
out to be 25.03.2019.

Keeping in view the fact that the complainant/allottees wishes to
withdraw from the project and demanding return of the amount
received by the promoter in respect of the unit with interest on failure
of the promoter to complete or inability to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by
the date specified therein. The matter is covered under section 18(1) of
the Act of 2016. ez

‘..-\‘ A \’_?X’;%
The due date of possession awggﬁ@'gfeement for sale as mentioned in

the table above is 25. 03 2019, T’He‘huthonty has further, observes that

.--;

even after a passage of more than 9§ 'gars (from the date of execution of
agreement till date) nelther the_::on?:tructmn is complete nor the offer
of possession of thesallotted unit has' been made to the allottees by the
respondent/promoter The authorlty is of the view that the allottees
cannot be expected to Walt endlessly fqptakmg possession of the unit
which is allotted to them ’anqwfor yvhlch they have paid a considerable
amount of money ! towards the sal@fOnSIderatlon Further, the authority
observes that there is no. gocument"place*on record from which it can
be ascertained that whether the respondent has applied for occupation
certificate/ completion certlﬁcate or what is the status of construction
of the project. In view of the above-mentioned fact, the allottees intends
to withdraw from the project and is well within the right to do the same
in view of section 18(1) of the Act, 2016.

Moreover, the occupation certificate/completion certificate of the
project where the unit is situated has still not been obtained by the
respondent /promoter. The authority is of the view that the allottees
cannot be expected to wait endlessly for taking possession of the
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allotted unit and for which they have paid a considerable amount
towards the sale consideration and as observed by Hon'ble Supreme
Court of India in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna &
Ors., civil appeal no. 5785 of 2019, decided on 11.01.2021

“ ... The occupation certificate is not available even as on date, which clearly
amounts to deficiency of service. The allottees cannot be made to wait
indefinitely for possession of the apartments allotted to them, nor can
they be bound to take the apartments in Phase 1 of the project....... 3

Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs State
of U.P. and Ors. (supra) reitérﬁte“’d 'in case of M/s Sana Realtors
Private Limited & other Vs Union%f India & others SLP (Civil) No.

13005 of 2020 decided on ‘12 0?,@&3@2 mwas observed:

25. The unqualified r;igjgt of the dﬂotte : :_a ek rqﬁmd referred Under Section
18(1)(a) and Section 19(4) of. the Act i is not depeudem on any contingencies
or stipulations tﬁereof It appears that_the !eg:sldture has consciously
provided this right ofrefund on demand as an uncondrtlonaf absolute right

to the allottee, if the promoter farfsto give péssessron of the apartment, plot
or building w:“thm the nrﬁe smpufatea‘ undgr the terms of the agreement
regardless of unjgdreseen events or stay orders of the Court/Tribunal, which
is in either way nat attnbu:abfe to the aHotcge/hame buyer, the promoter is
under an obhgatron to reﬁgnd the amount on ‘demand with interest at the
rate prescribed by the-State Government mc!udmg compensation in the
manner provided under the Act with.the proviso that if the allottee does not
wish to withdraw from the project, hg shall:beentitled for interest for the
period of defayyu handm,g over possession at the ratwprescnbed

The promoter is respons;lble for §ll obhgatxons responsibilities, and

functions under the__prqwslons __of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for
sale under section 11(4)(a). The promoter has failed to complete or
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottees, as the allottees

wishes to withdraw from the project, without prejudice to any other
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remedy available, to return the amount received by it in respect of the
unit with interest at such rate as may be prescribed.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the complainants are entitled to refund of the
entire amount paid by them at the prescribed rate of interest i.e.,
@10.85% p.a. (the State Bank of India highest marginal cost of lending
rate (MCLR) applicable as on date +2%) as prescribed under rule 15 of
the Haryana Real Estate (Re e

ofi:and Development) Rules, 2017
from the date of each payrﬁa‘ri_#;tiﬁ%}he actual date of refund of the
amount within the tlmellnes prowded in Pu,le 16 of the Haryana Rules
2017 ibid. 7 g A

Directions of the Authorlty ==

Hence, the authumy hereby passes this order and issue the following

directions under: sect_Lon_ 37 of the {_&ct;;to* ensure compllance of

obligations cast up‘qmtﬁ'e.:pramotersé as@i_:b_'e;r' the functions entrusted to

the Authority under Séctlon34(ﬂ éftﬁeAgt of 2016:

i. The respondent/ promoter is dlrected to refund the entire amount
received by it e Rs 64,41, 510 79Z-ﬁom the complainants along
with interest at the rate of 10..85%-=p.a. as prescribed under rule 15
of the HaryanaReal Estate (Regulation and Development) Rules,
2017 from the date of each payment till the actual date of refund of
the deposited amount.

ii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences
would follow.

iii. The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-up

Page 13 of 14



i

2ox) GURUGRAM Complaint No. 6874 of 2022

amount along with interest thereon to the complainants and even

if, any transfer is initiated with respect to subject unit, the
receivables shall be first utilized for clearing dues of complainant-
allottees.

25. Complaint stands disposed of.

26. File be consigned to the registry.

S (Ashok San, )
Py TP Membe

Haryana Real Estate Regulatory Aut
Dated: 31.01.2024 ;
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