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BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

The present complaint dated has been filed by the complainant/allottee

under section 31 ofthe Real Estate (Regulation and Developmentl Act,

2016 [in short, the Act) read with rule Z8 of the Haryana Real Estate

(Regulation and DevelopmentJ Rules,2017 [in shorr, the Rules) for

violation of section 11(4) (a) ofthe Act wherein it is lnrer alla prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the

Rules and regulations made there under or to the allottee as per the

agreement for sale executed Inter se.

Sneh Lata Atri,
R/o: - House No. 1181, Sector-21,
Gurgaon, Haryana - L22016.

Versus

M/s Raheja Developers Limited. .:
Regd. Office at: W4D,204/5, Ke*av Kurj,
Cariappa Marg, Western Avenue, Sainik Farms,
New Delhi- 110062.

CORAM:
Ashok Sangwan

APPEARANCE:
Curnoor Sandhu (Advocate)
None

Complaint No. 301 of 2023

Complaint no. ; 3Ol of 2O23
Date of complaint : O3.0Z.ZOZ3
Order pronounced on: 07.OZ.ZO24

Complainant

Respondent

Member

Complainant
Respondent
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Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

complaint No. 301 of 2023

A.

2.

S. N. Particulars Details
1. Name ofthe project "Raheja Atharva", Sector 1Og,

Gurugram, Haryana
2. Project area 14.812 acres

Nature of the proiect Residential Group Housins Colonv
4. DTCP license no. and

validity status
257 of 2007 dated 07.11.2007 valid up
to 06.7t.2077

5. Name of licensee Brisk Construction Pvt. ltd and 3 others
6. RERA Registered/ not

registered
Registered vide no. 90 of 2017 dated
28.0A.2017

7. RERA Registered valid up
to

i years from the date of revised
nvironment clearances

8. Unit no. Shop no.1

fPage no. 28 of comnlaint
9. Unit area admeasuring 449 sq. ft. (super areal

(Page no. 42 of the comolaintl
10. Date of execution of

agreement to sell
0 6.10.2 015
(Page no.46 of the complaint)

12. Possession clause 4.2 Possession
Compensation
"That the developer shall endeavors to
give possession of the Aportment to the
Allottee within 36 from the date of the
execution of this Agreement ond after
providing necessary infrastructure in the
sector by the Government, but subject to
force majeure, circumstances ond
reasons beyond the control of the
developer/company....................."

[emphasis supplied]
fPase no.33 ofthe comnlaintl

Time and ]

13. Due date oF possession 06.10.2018

[Note: - 30 months from the date of
agreement i.e., 20.O2.z}t}l
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74. Total sale consideration
as per BBA at page 49 of
complaint

Rs.55,45,150/-

15. Amount paid by the
complainants

Rs.58,41,328/-
(As per applicant ledger at page no. 50
ofthe complaint)

t6. 0ccupation certificate Not obtained
t7. 0ffer of possession Not offered

B. Facts ofthe complaint

3. The complainant has made the following submissions: -

I. That the respondent approached the complainant for buying a shop in

the Convenient Shopping Block of their newly floated project named

'Raheja Atharva', in Sector 109, Gurugram, Haryana. Accordingly, on

09.06.2015, the complainant booked a shop having super area of 449.0

sq.ft. in said project by paying a booking amount of Rs.3,00,000/-

towards part payment ofthe aforesaid shop. Thereafter an agreement

to sell for the shop bearing no. 02 was executed between the parties

and the same was duly notarized on 06.i.0.2016.

ll. That as per clause 4 of the agreement to sell, the possession of the

aforesaid shop was to be handed over to complainant within 36

months from the date of execution of the said agreement, which has

not been handed over till date.

III. That in compliance of the payment schedule annexed with the

complaint, the complainant duly paid the respective sums of money as

and when they were due as per the said schedule and the complainant

had paid a total sum of Rs.58,41,328/- to the respondent towarc.ls the

payment for the aforesaid shop by 22.09.2076.

IV. That on 22.09.2016, the complainant had erroneously paid an amount

in excess of the aforesaid payment schedule i.e., to the tune of

Rs.6,77 ,469 / . The said fact was intimated by the complainant to
Page 3 of 13



ffiIARERA
# eunuennrrl

respondent through e-mail and the same was duly admitted by it
stating that the excess amount shall be refunded to her and assured
that it shall pay 9% interest w.e.f. January 2017. However, till date
neither the said excess amount has been refunded nor the respondent
has paid any interest as assured by it.
That despite a Iapse ofconsiderable time, the respondent had failed to
initiate the construction process at the site where the shop in question
was to be constructed. Therefore, the complainant made a number of
calls to the customer care office of respondent. However, post
November 2017, they stopped responding to comprainant,s call arso.
Therefore, an e-mail dated 1S.05.2020, was sent to respondent
wherein, it was apprised that the 36-month period within which the
respondent was bound to give possession of the shop in question has
lapsed and there is no sign of construction activity on the srte.
Accordingry, it was requested to the respondent to respond to the
complainant's concern and resolve the same.
That despite ofthe aforesaid assurance given by respondent and lapse
of a period of more than two years, till date no positive response has
been received from the respondent,s end regarding redressal of the
grievances ofthe complainant as was assured vide respondent,s e_mail
dated 21.05.2020.

That the complainant was accordingly constrained to cause a legal
notice dated 71.07.2022 tobe addressed to the respondent through its
Advocate which was duly served to the respondent, intimating that the
respondent has received the entire payment in respect ofthe said shop
and it has failed to deliver possession of the said flat to the
complainant. By way ofthe said legar notice, the respondent was ca,ecr
upon to refund the amount ofRs. Sg,4l,32g/_ paidby the complainant

V.

VI.

VII.
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VIII.

5.

Complaint No. 301 of2023

IX.

towards the shop in question alongwith interest @1BZo p.a. along with
compensation and damages for harassment and humiliation that she
has been subjected to at the hands of respondent. However, the
complainant has received no response to the legal notice addressed by
the Advocate ofthe complainant to the respondent.

The even thereafter i.e., upon sending the aforesaid legal notice, the
complainant contacted the representatives of the respondent
company telephonically to inquire about the status of her repeated
requests to refund the money paid by her. However, to utter
disappointment of compliinirnl no positive response was ever
received from the respondent,s side.

That on account of delay in constrqetion of the project and handing
over of possession of the aparrment in question to the complainant,
the complainant iS left with no other option but to approach this
Hon'ble Authority seeking directions to refund the total amount paid
by the complainants to the respondent along with interest.

Relief sought by the complainant: -

The complainant has sought following relief(s).

i. Direct the respondent to refund the money paid by the complainant
till date i.e., Rs.58,41,32g/_along with inrerest.

0n the date of hearing, the authority explained to the respondent

/promoter on the contraventions as alleged to have been committed in
relation to section 11(4) (a) of the Act to plead guilry or nor ro plead
guilty.

Reply by the respondent

Despite due service of notice and even after giving specific directions
vide order dated 25.10.2023 and 03.01.2024, the respondent has failed
to file a reply in the matter. It shows that the respondent is intentionally

C.

4.

D.

6.
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delaying the procedure of the court by avoiding filing of the written

reply. Therefore, vide proceeding dated 03.01.2024, the defence of the

respondent was ordered to be struck off for not filing reply. The

respondent has again failed to put in appearance before the Authority

on proceedings d,ated 07.02.2024. Hence, the complaint is being

decided as per documents available on record and submission made by

the complainant.

7. Copies ofall the relevant documen-ts have been filed and placed on the

record. Their authenticity is nopin di6pute. Hence, the complaint can be

decided on the basis of these. uted documents and submissions

made by the complainant.

lurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E. I Territorial iurisdiction
As per notification no. l/92/2017-LTCp dated t4.1,2.201,7 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the proiect in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial iurisdiction to deal

with the present complaint.

E. II Sublect-matter iurisdiction
Section 11[4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11[4J(a] is

reproduced as hereunder:

Section 71.....
(4) The pronoter sholl.

(a) be responsiblefor oll oblig ations, responsibilities andfunctions under
the provisions ofthisActor the rules and regulotions mode thereunder ar

9.

10.
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to the allottees as per the agreement for sole, ot to the association of
allottees, as the case moy be, till the conveyance of all the opartmen\,
plots or buildings, as the case may be, to the allottees, or the common
areos to the associotion of allottees or the competent outhoriqt, as the
case may be;
Section 34-Functions oJ the Authority:
34t0 ofthe Act ptovides to ensure compliance of the obligotions cast upon
the promoters, the allottees anal the reol estate agenB under this Act ond
the rules and regulations mode thercunaler.

11. So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.

Complaint No. 301 of 2023

12.

complainant at a later stage.

Further, the authority has no hitch in

and to grant a relief o

judgement passed by the Hon'ble Apex Court in Newtech promoters

and Developers Private Limited Vs Statc oI ll,p, and Ors. 2027-2022

(1) RCR (Civil), 357 ond reiterated in case of M/s Sana Realtors private

Limited & other Vs Union of tndia & others SLp (Civil) No. 13005 of
2020 decided on 72,05.2022wheretn it has been laid down as under:

"86. From the scheme ofthe Act ofwhich a detailed referencehasbeen mode
and taking note of pouter of adjudicdtion delineated with the regulotory
authority and adjudicating oJficer, what frnally culls out is that olthough
the Act indicates the distinct expressions like 'refund,, .interest', ,penolry'

and 'compensation', o conjoint rcading if Sections 18 and 19 clearly
manifests that when it comes to refund of the omount, and interest on the
refund amount, or directing poyment of interest for deloyed delivery of
possession, or penolqt and interest thereon, it it the rcgulatoty outhority
vrhich hasthe por,,rer to exonine and determine the outcome ofa complainL
At the same time, when it cofies to o question of seeking the retief of
odjudging compensotion and interest thereon undersections 72,74,18 and
19, the adjudicating oJfrcer exclusively has the power to determine,keepi g
in view the collective reoding ofSection 71 read with Section Z2 of the Act.
if the odjudication under Sections 12, 14, 18 ond 19 other than
compensotion as envisoged, if extended to the odjudicating officet os
prayed that, in our view, may intend to expond the anbit and scope ofthe
powers andfunctions ofthe odjudicating oJfrcer under Section 77 ond that
would be ogainst the mandate of the Act 2016.,,

13. Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the cases mentioned above, the authority has the
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jurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount

F. Findings on the reliefsought by the complainants.
F,I. Direct the responde-nt. to refund the money paid by thecomplainant along with interesL - --' u,v,,s,

,1.r. r ne complainant intends to withdraw from the proiect and is seeking
return of the amount paid by her in respect of subject unit along with
interest at the prescribed rate as provided under section 1g(1) of the
AcL Sec. 1B(1) ofthe Act is reproduced below for ready reference.

"Seclion 18: _ Return of,
,_e_i!,'yi,; ; o, "i, ili ;l ;,7:::;;t:;::::::;t';, 

i v e p osse ss i o n oran.oportment, plot, or buitdlng._
(a) in accordqnce with the ::;:q[ lhe ogreement Ior sale or, as the case
., ,may be, duty compteted oy the dote ip"riniiiirr"ir:, ",."',(b) due to discontinu*u oi hi, bu;;;-;; ;;;;;;;;:;:,T, occount o]suspension or revocati

other reoson, 
on oI the registration under this Act or for any

he shall be liable on dem,qnd to the allottee, in cose the dllotteewishes to withdraw ftom the.,projecc *,*rriii.iiri,i"" *,,iri, orn",remedy ovailable, to retu)

"f 
tni,,p i ii;,; ib; f,:i;i,:;:: :; "':;::; ;!,jt !,, #:; 

-i:;::;:,

at such rote.as mqy le prescribed t, iii{ tZnri,,iritrahsc_ompensotion in the monner os provided una", tt ii lrrl..-' 
,',.

provided that where o, ouott"i aiiiiiii)i,i,,rii,iioo** r,,, *,proiect. he shau be Doid. h! the.promoter, ,ri*ii.ii',*ii,.lr,o 
"fi:::!;,;l:;!: 

hondins over o1 tite possessioi.'a't'i,i,i ,"|','i'".,n t"
(Emphasis suDDliedl

15. The clause +.2 oi the agreement to sell dated 06.10.2015 provides for
handing over ofpossession and is reproduced below:

4,2 possession Time and Compensation
Thot the 

_Developer snoU 
"raroui to ii")f,ssession ofthe said Unitto the Allottee within th

'r;xl:iliii!i",!{:,!":ii:f li;:it:,"ff ,|!;;'::,2{:::;
majeure, circumstanr"r'ol-o! 

t-l:-co*:nment' but suiject to force
Developer/company......:'o "oto" beyond the controt i1 the

16. At the outset, it is reievant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to
providing necessary infrastructure in the sector by the government, but

Page B of13
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Complaint No. 301 of 2023

17.

subject to force majeure conditions or any government/regulatory

authority's action, inaction or omission and reason beyond the control

of the seller, The drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavily loaded in

favour ofthe promoter and against the allottee that even a single default

by the allottee in making payment as per the plan may make the

possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession Ioses its meaning.'Ihe

incorporation of such a clause in the agreement to sell by the promoter

is just to evade the liability towards timely delivery of subject unit and

to deprive the allottee of his right accruing after delay in possession.

This is iust to comment as to how the builder has misused his dominant

position and drafted such a mischievous clause in the agreement and

the allottee is left with no option but to sign on the dotted lines.

Due date of handing over possession and admissibility of grace

period: As per clause 4.2 of the agreement to sell, the possession of the

allotted unit was supposed to be offered within a stipulated timeframe

of 36 months from the date of execution of agreement to sale. The

buyer's agreement has been executed between the parties on

06.70.2015 (page 46 of complaintJ. Therefore, the due date of

possession comes out to be 06.10.2 018.

Admissibility of refund along with prescribed rate of interest: The

complainant is seeking refund of the amount paid by her alongwith

interest at prescribed rate. However, the allottee intends to withdraw

from the proiect and is seeking refund of the amount paid by her in

respect of the subject unit with interest at prescribed rate as provided

under rule 15 ofthe rules. Rule 15 has been reproduced as under:
Rule 75. Prcscribed rqte oI interest" fproviso to section 12, section 7g
ond sub-section (4) and subsection (7) oJ section 7gl

18.

Page 9 of13
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19.

Complaint No. 301 of 2023

(1) For the purpose of proviso to section 1.2; section 1B; and sub-
sections (4) ond (7) of section 19, the ,,interest ot the rate
prescribed" shall be the State Bank of Indio highest morginal cost
oflending rate +2ak.:

Provided that in case the State Bank of lndia marginal cost oJ
lending rate (MCLR) is not in use, it shs be reploced by such
benchmark lending rotes which the Stote Bank of tndia may fix
from time to timefor lending to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of lndia i.e.,

https://sbi.co,in. the marginal cost of lending rate (in short, MCLRI as

on date i.e., 07.02.2024 is 8.85%. Accordingly, the prescribed rate of

interest will be marginal cost of Iending rate a2olo i.e., 10.8S%o.

0n consideration ofthe circumstances, the documents, submissions ancl

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention ofthe provisions ofthe Act. By virtue ofclause 4.2 of

the agreement to sell dated form executed between the parties on

06.10.2015, the possession of the subject unit was to be delivered

within a period of 36 months from the date of execution of buyer,s

agreement which comes out to be 06.10.2018.

Keeping in view the fact that the allottee/complainant wishes to

withdraw from the project and is demanding return of the amount

received by the promoter in respect of the unit with interest on failure

of the promoter to complete or inability to give possession of the unit in

accordance with the terms of agreement for sale or duly completed by

the date specified therein, the matter is covered under section 1B(1) of

the Act of 2 016.
page 10 of 13 4'-
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24.

23. The occupation certificate/completion certificate of the proiect where

the unit is situated has still not been obtained by the respondent/

promoter. The authority is of the view that the allottee cannot be

expected to wait endlessly for taking possession ofthe allotted unit and

for which she has paid a considerable amount towards the sale

consideration and as observed by Hon'ble Supreme Court of India in

Ireo Grace Realtech PvL Ltd. Vs. Abhishek Khanno & Ors., civil appeal

no. 5785 of 2079, decided on 77.07.2027

".... The occupotion certificqte is not ovailable even os on dote, which
clearly amounts to defciency of service. The a]lottees connot be
made to wctit indeJinitely for possession ofthe aportments allotted
to them, nor con they be bound to take the aportments in phose 1

of the project......."
Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers private Limited Vs

State of U.P. and Ors. reiterated in case of M/s Sana Realtors

Private Limited & other Vs Union of India & others (supral it was

observed as under:

25. The unqualiJied right of the qllottee to seek refund referred IJndet
Section 1B(1)(a) and Section 19(4) of the Act is not dependent on
any contingencies or stipulations thereof. It oppeors thot the
legisloture has consciously provided this right of refund on
demand as an unconditionol absolute right to the ollottee, if the
promoter foils to give possession ofthe apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not ottributable to the
allottee/home buyer, the promoter is under on obligation to
refund the amount on demand with interestot the rate prescribed
by the Stote Government including compensotion in the mqnner
provided under the Act with the proviso thqt if the allottee does
not wish to withdrow from the project, he shalt be entitled for
interest for the period of delay till handing over possession ot the
rote prescribed."

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 201,6, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

25.
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under section ll(+)(a). The promoter has failed to complete or is
unable to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein.
Accordingly, the promoter is liable to the allottee, as she wishes to
withdraw from the project, without pre.iudice to any other remedy
available, to return the amount received by it in respect ofthe unit with
interest at such rate as may be prescribed.

26. Accordingly, the non-compliance of the mandate contained in section
11(4J(a) read with section 18(1J ofthe Act on the part ofthe respondent
is established. As such, the complainant is entitled to retund of the
entire amount paid by her at the prescribed rate of interest i.e.,
@10.850/o p.a. (the state Bank ofrndia highest marginar cost ofrending
rate (MCLR) applicable as on d,ate +Zo/o) as prescribed under rule 15 of
the Haryana Real Estate fRegulation and Development] Rules,2017
from the date of each payment till the actual date of refund of the
amount within the timelines provided in rule 16 of the Haryana Rules
2077 ibid.

G. Directions ofthe authority
27. Hence, the authority hereby passes this order and issues the lbllowing

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34[0:
i. The respondent/promoter is directed to refund the entire amount

i.e., Rs.59,41,32g/_ received by it from the complainant along with
interest at the rate of 10.g5yo p.a. as prescribed under rule 15 of
the Haryana Real Estate (Regulation and Developmentl Rules,
2017 from the date of each payment fi, the actual date of refund of
the deposited amount.

Page 12 of 13
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29.

iii. The respondent is further directed not to create any third_party
rights against the subiect unit before full realization ofthe paid-up
amount arong with interest thereon to the comprainant. Even if,
any transfer is initiated with respect to subject unit, the receivables
shall be first utilized for cle;

compraint stands disposed of. 
lring dues of allottee/complainant'

would follow.

File be consigned to registry

Haryana Real

Dated: 07 .02 .2

(Ashok

HARERA
GURUGRAM
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A period of 90 days is given to the respondent to comply withihe
directions given in this order and failing which legal consequences

err*%,

Page 13 of13

E"rpt"ir, Nffi1"f ,o.x-1


