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Retd. Lt. Col. Nasir Parwaz
Through Special Power of Attorney
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6501o12022
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Complainrnt

1. M/s
Otrice:
1r0017

B.ight Buildtech
D-I07, Panchs

2. M/sorris lnkast
O[iice: l-10l5, DLF
122002

CORAM:
Shri Sanjeev Kumar Arora RE

APPEARANCE:
Sh. Raees Khan

Smt. Charu Rustagi

ORDER

1. The present complaint dated 29 09.2022 has been filed by the

complainant/auotte€ under sechon 31 of the Real Estate (Regulation

and Development) Act,2016 (ir short, the Act) read with rul€ 28 ofthe

Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for viotation of section 11(4)(al ofthe Act wherein it

Counsel for ConrPlainant
Counsel for ResPondent 1Lounsel ror xesponoent r

Counsel for ResPondent 2

rgram.
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is irt€r alio prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provisions of the

Actorthe Rulesand regulations madethere underor to the allottees as

per the agreement for sale executed inter se'

Unit and proiect r€lated details

The particulars ofunit details, sale consideration' the amount paid by

the complainanr date olpropos€d handing over the possession' delav
2.

period, irany, have been detailed in th€ following tabular iorm:

odview ResidencieJ, sector_89'

a'*,JA

34 ot202o datEd 16.10 2020

l\ lbl
ed 16.07.2013D'[PC Lice

& Housing Pvt. Ltd. & 42

g.25 ofcomPl.inttGURU
1090sq.ft.

lpg. 2 5 of comPlaintl

11.02-2075

[pg.24 ofcomPlaint]

14.08.2015

(ps.23 ofcomPlaint)
Date of execution of buyer's

1

100.0814cre:

] IREFJA
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S. Possession ofDwelllng Urit

5.1 Suhject to Clause 5.2 and subject to

the Buyer making timely poynenk the

Company shall endeavor to .omplete

the .onstuction of rhe Building Block

in which the Dwelling Unit is situoted

wiihln 36 months, with o gruce

pe od ot 6 (sig nonths lrom the

ol lssuonce ol Allotment Letter

tmiile.! that oll amounls .|ue an.l

Dovoble bt theBuYer hos been Pai.l

, the ComponY in timelY manner

sholl be enttded ta u

e Dwelling Unn tn the

deJouh or negligence

the Buyet's funltnent
ns & conditians of this

ff
k

period is allowed being

192,9),037/-Easic sale price as Per BBA

on pase no.26 ofcomplaint

<5t,23,144r
(as per sum ofpaymentreceipts l

o..uoation certificate



09.10.2020

[pg.77 ofcomplaint]

withdrawal request made bY

B,

3.
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ComplaLntNo 650Iof 2022

Facts ofthe complalnt

The complainant has made the following submissions in the complaint:

a. That the complainant is law abiding c'tizen of India who had

booked a dwelling unit no. B-96-FF. In the proiect ol the

respondent compan, namely, WOODvtEw RESI DEN CIs' situote d

in sector 89 and 90, Curug as allotted io the comPlainant vrde

5 and the total cost ofthe said

unitwasRs.9.293.037,

the a[oresaid total sale

charges and fees to the

respondent lrom time to tim€, however despjte the payment ol

anded by the respondent, theinstallments as and

possession oi rhe dwelling unit has not been deliver'd till date'

There is a lapse olmore than 4 years in the delivery ofthe plot but

t the possession ol the

dwelling unlt is not 
-iilsltlE-even in the near future. Being

agSrieved, the complainant has preferred the prcsent complaint

b€fore the Hon'ble Authority for the return ofamount paid to the

r€spondents by the complalnant along with i.terest at the rate

180,6 as well as compensation.

c. That the Respondent is a company incorporated under the

Companies Act 1956 and claim to be one ofthe leading real estate

companies in the country. The respondent Company has its

resistered oflice M/s. BRICHT BUILDTECH Pvt Ltd & D-107,

PANCHSHEEL ENCLAVE, NEw DELHI- 110017 and had launched
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the project 'W0ODVIEW RESIDENCES'situaled in sectar 89 ond90,

That the Respondent Company through various representations

luredthe Complainantto book a plot in the,r said project That the

Respondent had left no stone unturned in dep,cting the grandeur

of theproject.ThattheRespondentthroughthe,ronlinesiteaswell

as their representatives, painted a rosy picture,n the minds ofthe

Complainants which inevitably led the Complainants to make n

ofthe Project, the complainants

proiect of the respondent

otment, th e responden t

AT SECTOR 8

11.02.2015 offering

unit no. B-96-FF in

SIDENCES SITUATED

ANA. The complainant

pany has got all necessary

om conce.ned departm€nts

spondent company is

olony in accordance

nct,oned by Director

Town and Country Planning Gurgaon.

licence to develop and construct the sa,d

no 59 of2013 dated 16luly 2013.

That vide Buyer Agreement dated 16 luly 2015, the respondent

assured that the possession of rhe plot willbe handed overwithin

36 months with a grace period of 6 months from the date ol

The DTPC has granted

plot colony vide licence

ependent Roor .esid

as W0ODVI
tlttt
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h.

That the complainants have already made the

consideration amount and other charges to the

CofrplaintNo.650l o12022

issuance ofAllotment Letter. ln terms of Clause-s.1 of the Buyer

Agreement, it has been agreed that "it there is any delay in handing

over the possession of the plot beyond 6 months from the

proposed date ofpossessiondue to any reason which were within

the control of respondent, the respondent will pay to the

complainant delayed possession charges @ Rs.05/- per sq ft. per

month for rhe plotarea for thedelayed period..."

total sale consideration ,t as agreed but the

ssession and execute the

registry of r ot (he complarnant

lated the terms and

duly issued bytih. td time a.d re

a$
That the complaina

respondent has faile

) all the charees, tees and

s Srossly breached the terms and

ment letter and in continuance of their

breach the respondent bas failed to provide actual possession of

the plot to the complainant. lt is submitted that in terms of the

allotment letter /Buyer Agreement, the complainant sent so

message, emails and visited the om€e of respondents but

complainant on one pretext or other avoided the same.

That due to the non-performance of the terms and conditions of the

allotment letter by respondent and due to the deficiency and

incompetence to honour the terms and conditions of the said

I
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t.

shovn thot the lot ptrchose6 hod no oPtion but to sign @
the tJottet! line on a @nto.t franed bv the buildef, fhe

cotuo.tlal t4ms of the Agree ent dared 08"05 2012 oru ex'

locie one'nde.l, unloi. ohd unteos able. The incorpotution
oI su.h on*ided cla6$ in on agreenehr anstitutes on

ntoit uade uatLce os pet sedon 2 lt) oJ the (ontud
p^..n, e,. 19a6 ence odoots unlat nethotls or

pmcticg lot ttle plrpose ol elling $e JloLt bv the Buitdet"

m. That not onty has the respondent companv indulged in unfair

practices by demanding the penalty of non'construction cost

ComplaLnI No.6501ot2022

allotment le$er /Buyer Agre€ment, the respondent v"ere not able

to satisry thecomplainantThat in terms ofthe allotmentlettet the

respondent was required to handover the possession of

independent floorhowever the respondenthas f iled to handover

the possession ofunittill date.

That the complainant sent email dated 19 April 2019 which was

replied bythe respond€nt vide email dated 22 Apr,l2019 thatthe

respondentwill complete theproi€ct bythe end of2020 after that

the complainant sent a , email dated 9 October 2020

requesting to cancell of residential unit to the

That the par e RERA, Act 2016 to

ees who have been

nt position by lhe

e of their dominant

ent was constrained to

Pioneer Urbon Lond and

n

':Jtr;:fiSff $ffiry99;',::::::,:::"

nmg

y the

through one such one sidedagreenent had held as fol)ows
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Supreme co ly tailed to compl€te

pos5essionofthesame

the presentaPPltcatron for

erest. The Hon ble Supreme

re & Anr. Vs Trevot

D'Limd & Ots, CwIL APPEAL M)(g' 3533'3534 OF 2017 he\d

that the Alloftee connot b e made to woit lot an lndeFnlte tlme

for getting the possession ofthe unit, and a reasonable period of

time has to be taken, for the delivery in every case'

q. Thatthe complainant till date has already made the paymentofthe

sum of Rs.70,74,774 00/- to the respondent company But despite

regular payments by the complainant, the respondent company

ComplarntNo.650l of 2022

whereas the respondent itself failed to deliver the possession of the

unit to the complainant and further failed to execute the sub

n. That the respondent failed to understand that the complainant has

taken a loan on the satd residential unit lrom and entered into a

Tripanite Agreement dated 26.08.2015 and continued to pay pre_

EMIS.IO HDFC BANK

That the compla,nant booked the said uDitwith the hope that after

nat,on as lndran Army offrcer he

will spend the retired li lly bur allthe hopes has Cone to

d at present he is facing ext.eme

s taken from the date

ated by the Hon'ble
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has failed to deliver tbe possession of the residential unit to the

complainant and to execule the necessary documents'

The details of the payments made by the complainant to the

respondents company are as mentioned below:

That although th has been due the same

the grievance of the

nts the respondent

. This is nor the calet

the present case, the

ade in the Year 2013
application b

tcompany was allotted tn

in 2015 and till date no intimation for possession has been made

by the Respondent Company Thatalingering silence on the part of

the Respondent Company has hereby constrained the

Complainants to prefer th€ present complaint for immediate

retund along with 18% interest P.a

That as per the Section 18 of The Real Estate (Regulation and

Development) Ac-r,2016 the alloBee is entitledto the reH:;:i::

I 18,88,085 004.11.13 to 24.317 Paydent bY

complainant to resPondents
r 32,3s,053.0030.9.15 to 24.3-77 IIDFC

r r9,5r,626.002015 till ScP 2022 P

amount paid to HDFc Bank
< 7 0,7 4,77 4.00

yther

t
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paid amount along with compensation in case of the failure olthe

builder to complete the construct,on or development ofthe project

within the prescribed time period' Section 18 oiThe Real Estate

[Regulation and Development] Act, 2016 clearlv lavs down that il

the promoter tails to complete or is unable to grant possession ol

an apartment, unitor buildin&- (a) in accordan'ewith the terms

ofthe agreement for sale or, as the case may be' dulv completed bv

the dat€ specified there,w or (b) due to disrontinuance of his

business as adeveloperon accrunt ofsuspeDsion o' revocation of

the registration under thls A:ctl o'r for any other reason he shall be

liable on demand to the allottees, in case the allottee wishes to

withdraw from thi projec! withoutp'ejudice to anv other remedv

available, to retum the amount teceived by him in respect oithal

apartment, plo! buildin6 as the case may be' with iDterest at such

rate as may be prescribed inthis behalfincluding compensation ir

paid, by the promoter, interest for every month of delav' ti

handing overolthe possession, at such rateas may be prescl

In the present case, only on the representations ofthe r€

companythe complainant had made thebooking The boo

in the form of allotment which was issued on transierof

ofthe plots by the previous own€r' The complainant

that the proiect is at the stag€ of completion But

inordinate delay in completion ofthe samewhicb is no

6 years, the complainant is constrained to seek retund
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It is furthera matteroffactthat the 
'espondentcompany 

has never

approached the complainant with the explanation for the delay in

the development progress. It is clear that there were no force

majeure circumstances involved in the matter' The delav in the

.levelopment progress is solely due to the deliberate negligence on

the part of the respondent company

That it is oDly iust 3nd fair that this Hon'ble Authority mav be

pleased to hold that the respondent companv has ftiled to deliver

the possesslon otthe unit within the p'omised time or reasonable

time thereafter. That this Hon'ble Autbority may lurther hold that

the respondents company has conducted itsell in anv unfair and

arbitrary manner. That it is only just and fair that this Hon'ble

Authority may be pleased to direct the respondents to return the

whole amount paid to them, loss and compensation along with

interestto co Plainant

liefsought bY the comPlainant:

e complainant has sought following reliefGl '

Direct the respondents to return the amount of the complainant

made by him alongwith lnterest'

Di.ectthe respondents to paythe amount paid by IIDEC bankalong

with pre EMIs.

C. Re

4. Th

c. Direct the respondent to pay a sum of Rs 100'000/_ as litlgation

exPenses to the complainant

5. On the date of heanng, the authority explalned to the

respondent/promoter about the contraventrons as alleg€d to have been

committed in relation to section 11(a) (a) ofthe act to plead guilty or

not to plead guilty.
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Reply by the respondentno.1 (Bright Buildtech Pvt l,td l
The respondent no. t has contested the complaint on the following

grounds:

a. That the complaint filed by the complainant is baseless and

frivolous and the mmplainant herein is guitty of concealment ot

material lacts and has approach€d this Hon'ble Court with unclean

hands. it is the settled law that a partv who approaches the court

with unclean hands, disentitles itself from any relief whatsoever,

as such the present complaint deserves outright dismissal

That the lay oui ol the complaint is verv apparently 
'n

:scribed under amended rules

of The Harya 'on and Developmentl Ru/et

rn Rule 29 of The

Haryana Re mentl Ru/es.2017.

Respondent ( developins the project

D,

6.

2017. Thus

ownas"ACE Palm Floors l

(hereinafter referred to as'Said Prorect'). lt is pertinent to

mention that the Respondent has appointed, M/s. Ac€ Mega

Structures Private Limited fAcc") as 'Development Manager' fo'

developmen! construction, sales and marketing oith€ Projectvide

'Development Management Agreement' dated 23.05.2019 only

with the objective of ensuring expeditious development of the

Project and to provide professionally proficie.t customercare
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It is pertinentto mention that the role and responsibility ofACE'is

restricted to manage and supervise the construction and

development ofthe said proiect and to ensure nmely completion

The status of"ACE" is purely that ola service provid€r who shall

receive a fee as consideration for providing proiect management

and development seruices to the respondent. tt ,s pertinent to

mention that the complainant on his own fre€ will and consent had

approached the respondent for allotment of'dwelling unit' in said

project and iDitially submitted applicat,on form lor booking the

dwelling unit rn the sai

It is pertine.

application, I

first floor [b,

basic sale prj

[Rupees Nin

Thirty Seven

Subsequentl'

nt to mention here that at the time oi submitting the

the complainant was allotted dwelling unrt no. I 96,

rereinafter referred to as'sald dwelling unit'), at the

dce plus EDC,IDC charges plus club members fee plus

e maintenance security totalling to Rs.92,93.037/

lety Two Lakhs Ninety Three lhousand And Rupees

n Only) !'ide allotment lener dated 1 1.02.2015.

ly the flat buyer agreement dated 14.08.2015 wds

rtween the complainantand the respondent wherern it

was agreed beM€eo the parties that time)y payment is the essence

in terms of contractual obligations of the complainant. That the

complainant was required to pay the due instalments as per the

payment schedule, in respect ofthe said dwelling unit, however,

the payment schedule was never adhered to by the complainant

Pertinently, the respondent issued demand notices altd reminder

lefters to the complalnanton several occasiors calling upon them

to make the timely palrentofthedue instalments
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It is pertinent to mention here that it is the complainant besides

other customers who are at fault in making timely payment ofdu€

,nstalments which has contributed to delay the construction ofthe

said project besides other factors. Non-payment of the instalments

by the allottees is a 'force majeure' circumstance. Furthermore, the

other reasons tor delay i. project are stoppage of construction

activities in NCR region by the orders ofcourt, non_availability of

construction material and labour, implementation of nationwide

'lo.kdown' to contain a'Covid-19', etc. Moreover, all

these situat,ons aDd condi(ions is force maieure'

ol ofthe respondent

is well aware of the iact

t the appointment of

nsihle tor all activities

includ,ng the co the prolect as p€r the

Al dated 23.05.2019.

e sard projecr of the

use of 'force majeure'

respondent. However,

despite all odds, shll, the respondent along with d€velopment

manager 'Ace' is making all efforts to compl€te the construction

work at project site at tull pace and is expecting to handover the

possession very soon.

Due to the exponential increase in the cases of'Covid_19', the

Central co!t. had imposed nationwide lockdown' w.e.l

as the development

the said project. The
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25.03.2020 which has been extended till 30.06.2020, resultantly,

the same has caused serious impact on the economy posrng

difli€ult challenges for everyone. It is pertinent to mention that

prior, to this unprecedented situation of pandemic 'Covid- 19', the

respondent along with the development manager had been

carrying out the construction ofthe project at full pace and was

expecting to deliverih€ unitstothe buyers bythe end ofyear 2o2o

how€ver, due to the sudden outbreak ofthe pandemic and closure

oleconomic activities, the respondent had to stop the constructron

work du.ing the'lockd ch, amid th,s d,ffl cuh situation of

22 03 2O2O and this the pandemrc the slowrng

Go!t. of India has already extended the proiect completion

deadUnes by six (6) months.

The natural life cycle was abouttocome backon track which was

derailed in March 2020, however the sudder outbreak ofs€cond

wave ofpandemic ofCOVID in April2021 in the nation made the

situation worst from worse and the couniry once again was under

rnies along with interest due the

s notin a position io adhere to the

rplainanl for cancellation of the

r rs severeiy affected

ide'lock-down'since

economy is also posing difticult challenges for the resp

Although, considering the seriousness of the situation and
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the grip of COVID and subsequently lockdown was imposed in the

countryall over once again. It is turther submitted thatthesecond

wave caused severe damage to the economy and the real estate

sector being no exception was hit the worst.otherthan the above

reasons, the del.y in handing over the possession ofthe dwelling

unir/ apartment has been caused due to various reasons which

were beyond the control ofthe respondent. Following important

aspects are relevant which are submitted lor the kind

consideratioD oithis Hon

the global recession badly

\reat esute seaor. rle

'fd{nt is dependenton the

6ri bookings made and

f lr instatments raia tr
yiited that during the

ecession, the number of

re prospective pu.chasers reduced

rison to the expected bookjngs

that severat Allottees of th€ proiecl either defaulred in making

paymentof the instalment orcancelled booking inthe Proiect,

resulted in less cash flow to the Respondenr, henceforth,

causing delay in the construction work otihe ProiecL

The foltowing various problems which are beyond thecontrol
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of the Respondent seriously affected the constructioni e Lack

of adequate sources of financer Shortage of labouri Rising

manpower and material costsi Approvals and procedural

difficulties. In addition to the aforesaid challenges the

following factors atso played maior role in delaying the ofer

iii. There was extreme shortage of water in the region which

affected the construction worksiThere was shortage ofbricks

due to reskictions lmposed by Ministry of Environment and

xpected sudden declaration ol

ral Covernment, affected

ent in a s€rious way aor

-in-hand affected the

omv also resulted in

availabi als becoming scarcei

plementation otsocial

ployment Guarantee Act

ban Renewal Mission

tional Green Tribunal

& Envuonmental authorities to slop the conskuction

activihes for some nme on regular inte als to reduce air

pollution in NCR region.

Apart from the above, it is relevant to mention here that due

to the increase in pollution in National Capital Region, the

Hon'ble Supreme court of India vide Order dated 0411.2019

passed in wit Petition (civil) No. 13029 of 1985 titled os 'M C

Mehto'Versus-Union oJ lndia & or" ("writ Petltlon") had put



ISHARERA
S-eunuennv

(ompl.rnt No 6501 of 2022

a blanket bank on the construction activities in the National

Capital Region. Subsequently vide order dated 09.12.2019,

the Hon'ble Supreme Court oflndia lifted the ban partially,.e.,

constnrction activitieswere only allowed between 6r00 AM to

5:00 PM. lt is pertinent to mention that due to the aloresaid

restraintmentorders passed by the Hon'ble Supreme Court oi

India all the construction activities in the National Capital

snll, resultantly the project got

pletely lilted by the Hon'ble

2020

{\beyond the control ot the

\$\ay ue noted that the

lly communicated to

activity at the said

$/e hme due to certain

completely beyond the

compensation is baseless and the same cannot be allowed under

any situation as it wilt jeopardise the situation olthe whole project.

It is respectfully submitted that if such prayers are allowed, the

same will materially atrect the construction works at site, which

will atrect the i[terests ofall the other allottees who have booked

flats in the said Proiect. lt is relevant to point out herein that at

present the Respondentis focusing on the completion and delivery

of the said ProjecL The monies received fiom the allottees have
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been utilized in the construction activity and thus there is no

justiffcation in the demand for retund.

It is reiterated that the construction at site was never stopped and

hence, there is no basis of such allegations, as made in the

Complaint. It is submitted that whenever the construction activity

has stopped at the project site, it is due to the above-said reasons

of'torce-majeure' which are beyond the control of the Respondent,

Complainant in

ComplaintNo 6501 ot2022

ay,n handingoverthe

all be given to the

in the Buyer Agreement

therefore, the untair and unreasonable dehands of the

Complainant shall not be entertained. It is submitted herein that

the Respondent ls atte ake its best efforts to.omplete

ssessron of the 'Dwellng

exorbitant amount in

eopardise the whole

project.Itis

er Agreement. 1t is reiterated herein

lay atpr€sent and hence, the concern

ofthe Complainant is unwarrant€d and premature,n nature.lt is

noteworthy to mentton that the proj€ct of the Respondent is at

advance stage of construction and is completed to the extent of

85%o. lt is submitted that this fact is evident in the light of the

photographs olthe Project site which are annexed along with the

accompanying reply, th€relore, in view of the same, the

Complainant shall not raise unreasonable demands which can

materially affect the entire project of the Respondent. It is

uy
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5ubmitted that Respondent/ Bright has launched 420 numbers o[

independent floors to be constructed on 140 plots. Out ofthe 258

floors / unitsweresold by the Company tilldate.

p. M/s. Orr's Infrastructure Private Limited ["Orris") in

collaboration with Respondent and oiherlandowners had filed an

applicationwith the Direclor, Town andCountry Planning Haryana

("DTCP") for issuance of a license in favour of orris for

development of a towns f 101-081 Acres in Sector'89 90,

Gurugram. The DTC r beaflng no. LC 2638-lE[VAl

2073 /347A0 dated 26. lled upon Orris to fulnll certain

{p'i{arrana 
Develolment ana

Regulation of in a period of50 days

t Buildtech Pvt. Ltd.

ftlt: whereby orris tras

Bright. Orris a nto two supplementarY

019 in furtherance to the

development of a township of 101.08r Acres in Secror'89-90,

Curugram. In terms of the license and the agreement dated

18.05.2013 Bright launched a proiect in 2014 in th€ name of

"Woodview Residences" on its share in thesaid land parcel Bright

is in the process of currently developing independent floors after

obtaining various aPprovals lrom the authorities as required.

q
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The respondent has submitted an application with DTCP on

07.08.2019 for allowing change in benencial interesl change in

developer & assignment of joint d€velopment rights in terms ol

policy dat€d 18.02.2015 in License No. 59 of 2013 dat€d 16-07-

2013 granted to develop plotted colony in Sector 89-90, Gurgaon.

That the respondent has atso applied for registration of the project

under RERA on 28.11.2019 which is pending tor approval. The

State Environment Impacl Assessment Authority, Haryana has

issued Environment Clea.ance for the residentialplotted colony at

Sector 89-90, Village 8adha, Tehsil & Dist. Curgdon,

has been Lssued by Dy

Ace Mega Structures

ent manager (DM) lor

ment ofthe project and to

of Ace ,s purely that of a

fee as consideration for

development services to

rd marketing ofthe p.oject vide

ent dared 23.05.2019 only with

'us 
development of the proiect

cient customer-care interaction.

'ce" 
is restricted to manage and

and provide p.olession

The role and responsib

service provider who shall receive

provid,ng project management and

Bright.

That the respondent has sent a letter to all the customers on

03.10.2019 regarding appointment of 'ACE" as the development

manager ofthe proiect. Respondent has launched 420 numbers or

( Ace') as develop

t
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independent floors to be constructed on 1{0 plots out of the 2 58

floors / units were sold bythe company tilldate. The company is

expecting to handover the possession of sold units on or before

l\rc, 2022. lt is pertinent to mention that as on date the

complainant is in d€fault of payment of instalments and the

delayed penalty and overdue interest which is ev,dent from the

latest applicant ledger ofthe complainant account maintained by

It is submitted that the complainant had applied lor the allotment

oithe'dwellingunit' as iwestmentand notforpersonal use, which

t to have monetary gains by way ol reselling the

unuto.rhreherbiddera e.ieted value. Thus in view ofthe
lll

constant precedents upheld by various Real Estate Rc8ulatory

Authoriries across the co sent complarnt is not

maintainable wherein, it is ously that the Investors of

lact is abundanily clear and evident from the conduct of the

complainant. tt is suhmitted that the complainant has invested in

real estate projects are not entltled to relret rrom Real ESInle

Regulatory Authority.lt is submitted that the instant complarnt is

entitled to relief from Real Estnte

bmitted that the instant complarnt is

not maintainable keeping in \,'iew the facls, ci.cumstances and law

relating ther€to. lt is tuither submitted that the complainant has

tailed to produce any evidence or specilic averments worth its salt

to prove its claims. Moreover, there is no quantification ofclaims

as sought for by the complainant under prayer clause, therefo.e,

the instant complaint is liable to be dismissed at the threshold.

v- It is further submitted that the complainant has 6led the captioned

frivolous complaint with false averments, only with a malafide



E.

7.

ITHARERA
S-GURUGRATt/

ComplalntNo.6501 of 2022

intention to make illegal enrichment at the cost ofthe respondent.

Since the captioned complaint is filed without any cause ofaction,

the same is liabl€ to be dismissed attheoutset.

Reply by th€ respond€nt no, 2 (Orris Infrastructure Pvt. Ltd.)

The respondent no. 2 has contested the complaint on the following

a. That the complainant has approached this Hon'ble Authority with

unclean hands and have triedto mislead th,s Hon'ble Authority by

making incorrect and rverments dnd ttJnng untrue and/or

rncomplete iacts and, a iltJ of suppressrc very tuggestion

nd/or mis-stated the racts

That it is rei d in this complaint are

n attempt to arm twist

mbing to the pressure so

lainaDtis not entitled

to as against the answering respondent.

c. In the present case, the complainant is seeking refund ol the

apartment along with interesL compensation, and other reliefs.

That the complainant has filed the present complaint under Rule-

29 of the said Rules in form CAO addressed to the Hon'ble

Adjudicating Omcer. It is submitted that the complainl if any, is

required to be filedbefore the Hon'ble Author,ty under Rule-z8 of

the said Rules and not before the Hon'ble Adjudicating Officer
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under Rule-zg as this Hon'ble Hon'ble Adiudicating officer has no

iu.isdiction whatsoever to entertair such complaint seeking

refund ofmon€yand as such thecomplaint is liable to be reiected

on this ground alone.

That it is further submitted that the complainant is attempting to

raise issues now, at a belated stage, attempting to seek a

modiffcation of the agreem€nt entered into between the

compla,nant and the respondent no. 1in orderto acquire benefits

for which the complalnan$i$ not entitled in the least from the

answering respondent.

compraint tfrr
alleged delay an

ed to the terms and

w at a belated stage

ful

lU ofthe Act and in acc,

That thcre arises no

ncewith therules, framed there under

se ol action against the answering

respondenl i.e., M/s

following grounds:

Orris Infrastructure Pvt Ltd, because oi the

s by filing the instant

t be awarded by th,s

ot have the lunsdrctiun

as provrded under Secnon

i. That at the outsel the complainant has not filed the present

complaint against the respondent no. 2 as the entirecompla,nt

bears ro mentioningofthe name ofthe respondentno.2;

ii. Thatitis furthersubmitted that the complainant has lailed to

establish any relationship between the complainant and

respondent no- 2l

t
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iii. That as per the records in the complaint, the complainants

were issued a letter ofallotment dated 11.02.20151orthe unit

no. B-96-FF, for a consid€ration oi { 92,93,037/- [herein

referred to as the'unit'l for the proiect'Ace Palm Floors'

(herein referred to as the 'Proiect') which was erstwhile

known as'woodview Residencies'.

iv. It is pernnentto not€ thatthe said allotmentwas issued by the

s Loius Green Developers Pvt. Ltd

ent no. 1 and admi$ed fact by

Xcords provided by the

Yra\**" asreemenr was

,nS\"na *e co,npr,in"na

to the said

have anDexed a tripartite

ed by the complainants,r signed by the complainants,

ancier. It is submitted that even

the tripartite agreement does not bears the signatures otthe

respondent no. 2. That the complainants have annexed few

payment receipts whjch have been issued by the Lotus Creen

Developers Pvt. Ltd.

That it is submitted that at the inception when the project

Woodvi€w Resldencles' was launched, the respondent no. 2 in

collaboration with the respondent no. 1 wherein both the

respondent no.l and 2 had equal developmental rights equivalent
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to 50%.lt is noteworthy thatafterthe inception of RERA, when the

RERA registration became mandatory, the respondent no 18ot its

proiect area registered under the name and style of'Ace Palm

Floors', i.e., the projectin question, bearing RERA registration no.

RERA-GRC-PROI-388-2019. lt is further submitted that the said

tact can be verified from the demand letters and the RERA

registration certificate which bears the same accountdetails ofthe

respondent no.1. That f,ur the respondent no.2 got its proiect

registered with RERA ,.me a.d stvle of 'Woodview

Residencies'andalsoo reg,stration certificate for the

020.

plainant is neither the

respondent no. 2 nor

the respondenl no 2

n exchanged berween

n9. 2 which could imply that

Vo, accorrt titity to.r".a"

the complainant.

r. That from th€ facts as narrated above, the prcsen( conrplainr LS

the pres€nt complaint and the complainant is not entitled to any

reliefs as claimed herein by this Hon'ble Authority

Thatat this stage, it is noteworthy to see that the complainantitself

has ffled a false and tabricated complaint against the respondent

no. 2 because the title of the complaint nowhere menhons the

name of the resPondent no. 2 however, the body mentions the
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name of the respondent no. 2. Such act of the complainant draws

complete mala6de intent behind nling ofthe present complaint.

k. That no cause ofacnon arises against M/s Orris lnfrastructure Pvt.

Ltd. as the complainant is book€d under the project of ace palm

floors wh,ch is theprojectolthe respondent no.1.

Copies ot all the relevant documents have been nled and placed on

record. Their authenticity is not in dispute. Henc€, the complaint can be

decided on the basis of these undisputed documents and submission

lurisdiction of the authori

The authoritv has co ubject matter jur,sdiction

e reasons given below.
a\

11- Section 11(axa) ofthe Acl 2016 provides that the promoter shall be

responsibl€ to the allottee as per aSreement for sale. Sectlon 11(4)(al is

reproduced as hereunder:

(4) The prchotet shott-

(o) be respansibb Id all obliganons, responnbilitis ond lunctions
under the p.ovisions ol this Act ot th. tulet dnd regulotions node

F,I Territorial iurisdiction
As per notification no. 7/9212017-|TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the iurisdrction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Curugrarn district for all purposes. In the present case, the prolect in

question is situated within the planning area of Curugram dislrict.

Therefore, this authority has complete territorial jurisdiction to de31

with the present complaint.

F.Il subiect'matteri
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thereundet ot to the olon26 at per the ogreenent lot sole, ot to

the afficiotion ol ollotteet 6 the ne not be, till the convevonce

of oll the opaftnents, plots ot brildingt os the ne not be, to the

ollotteet otthe co non a@sta the osociotion oIollottees ot the

@npetent outhoritt, as the caQ not be;

S. ct io a 3 1. P u n.non t o, rh e Atthqi tv
34A oJ the Act provides to ensure canpliance ol the obligotions
@st upon the Pronot rs, the a ottees ond the rcal estote ogenE

under this Act and the rule! and regulotions nade thercunder'

12. So, in view ofthe provisions ofthe Act quoted above, the authoritv has

complete jurisdiction to decide the complaint regarding non_

.o mDIia nce o f obliqatio ns bv the promol er leaving dsrde com pensation
" .:-,

complainants at a later stage.

13. Further, the authority has no hilch in proceedrng with the complarnt

and to grant a relief oi refund in the present matter in view ol the

judgement passed by the Hon'ble Apex Court in lvewtech Promoters

ond Developers Private Limited vs State ol U,P. ond Ors- 2027'2022

(1) RCR (Civil),357 and reiteroted in caseofM/sSana Reoltors Private

whrch rs to be decided bY the adiudicating omc€r if pursued by the

Limited & other vs llnion ollndia & otherc SLP (Civil) No- 13005 of

2020 decided on 12.05.2 ithasbeen laid down as unde.:

''s6. tianth.schene althe ActoJwhi.h o ddol l rckrcro has beul

nude ond tokin! hate af pawn of od)udxotian delncdkl wnh t)n
resutotorr outhoritt ond adjudturns oJfcet, whot lnattt culk aut ts

that although the Act lhdtcotes the dn hct qpressions like relund,
'i n terest , 'pena\ry' and conPe nsotioh', o co njo in t reod ing ol Sectnns

1Aond 19cle t noniksLs thot when it con6 ta reJund ofthe dnoLnt
ond interest on the refund anount, or dire.ting polnent ol interest far
delaled delivery of pxsessiotl or penolty ond intetest thereon it ts the

regllatory duthoritt which h6 the pawertodohine ond derernine
the outcone oJ a conploinL At the sahe tihe, when it ton^ to a
qustian al vekins the retbJafodiultsins conpensation on.l tnbren
therean under Sectians 12, 14, 18 ond 19, the adiudhotns allcet
exclusivet! hos the powet to detemne,keeping in vtew the collective

rcading al section 71 t@d with Sedion 72 of the AcL {the odjudicatioh
unde. Secttohs 12, 14, 1a ond 19 othet rhon conpehso.ion os

envisoged, { extended to the adiudicotins oJlcer os proled thot, in our
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vieq, nay intend to erpond the anbit and scope oI the powe\ ond

functions of the odjudkotins oficet under Section 71 ond thotwould
be ogoinst the nanddre of the Act 2016-"

Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme court in the case mentioned above, the authority has the

jurisdiction to entertain a complaint seeking retund ofthe amount aDd

interest on the refund amounL

Flndlngs on the obiections rdised by the respondent no.2,

'woodview Residencies'

collaboration with th

ar€a registered u

I no. 1 wherein both the r€spondent

-'nta-l rishts equivalent to 50%. lt is

ComplarntNo.650l of 2022

h€d, the respondent no. 2 in

. when the RERA

c,l obj.ction regardlngcollaboEtor to be treated as promoter

The respondent no. 2 alleged.that at the inception when the project

no. 1 got irs project

Palm Floors', i.e., the

F
n no. RERA-GRC-PROI-

ts project registered with388-2019. And the r

obtained RERA regisk

of, 'Woodview Residencies'and also

ificate for the same bearing no. RERA

't6

respondent no. 1 and M/s Lotus Green Developers Pvt. Ltd under the

signatory of respondent no. 1 and admitted fact by the complainant.

Thatthereafter, as per the records provided by the complaiMnt in the

complainf the buyer's agreement was executed between the

respondent no. 1 and the complainants dated 14.08.2015 wherein the

signatories tothe said agreement are also the respondent no l and the

ty
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view that th€ sinc€ no relationship.is being established through any

complainants. Since, the complainant is neither the customer of the

answering respondent, i.e., respondent no. 2 nor ihe compla,nant has

made any payment to the respondent no. 2 nor any communication,

agreement has been exchanged between the complainant and the

respondent no.2 which could ,mply that the respondent no.2 holds any

liability or accountability towards the complainant.

17. ln consideration of the above mentioned facts the authority is oi the

document placed on recor e complarnrnt and respondent

no. 2 by way of any agre ayment receipts therefore, the

resD.ndent no. 2.an obligation under the Act,

H,

201r;.

rindings on the ts,

id by HDFc bankalong
with pre.EMls.

18 In the presentcompla nds to withdraw from the

projccr and Ls seekinS return mount paid by them in respect ol

subject unit .rlong with interest. Sec. 18(11 ol dr. A.t is rcproducd

13(1). tJ the pmnot* foih to canptete o. 6 unobte to sive
possession ol apa/ttu.na plor, or building, -
in o4ordoncewnh the terns olthe ogren tlotvleor,osthe
coy noy be, duly conpleted by the date specifed thercin; or
due to discontinuon.e oI his busines ot a developer or oqounr ol
suspension or revocatian ol the registmtion under this Act or for

he sholl be liable on denond ro the ollottees, in cose the allottee
wishes to vithdmw lron the prcjeq without p.eiudne b ahr
othe/ renedy oeailoble, ro rc m the onount received bt hin in
rcspect ofthot opardnent, ploa buildins, as the coe nay be, with

untond compensotion
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inzr*t ot such rutz ot not be p@ribed in this behaf including

@npenntion in the nonnet os provided under this Act:
Provided thot wherc on ollottee does not intend to wthd.aw fion
the prchcq he shall be poid, by the prcnotet, inteet lor evert
nonth ol delot, ml the honding ovet ofthe Possesion, ot such rote
as na! be prevnbe.l."
[Ehphans supptied)

19. Clause 5.1 of the apartment buyer agreement (in shorL agreementl

provides for handing over ofpossession and is reproduced below

"Subiect to clauv 5.2 ond subject b rhe butet moking nnel!
oqnents, the conpony shall endeovor to coftplete the

thttoll omou ts due ln y the buyer hos been pai.l

in which the dwelling unit is
th o srace penod ol 6 (six)
:e ol ottotnent lettet provi.ted

20. The occupatjon c of the project wh€re

by the respondent-

ofthe allotted u nrr and

mount towards the sale

considerat,on and as obse n'ble Supreme Cou.t of lndia in

lreo 6roce Realtech PvL Ltd. vs, Abhishek Khonna & ors., civil dppeal

no. 5785 ol 2019, decided on 11.01.2021. The relevant para is

reproduced as under:

".....Ihe @cupaq@ enif@te is not owiloble even as on dot4,
which cleorlt ohounts to delcienq oI seNke. The altotte*
confut be hdde to wait indefnitety lor pMsion of the
apoftndts ollotted to then, nor can the! be bound to tak the
aparthenrs in Phos. I ol the pni4r......."

21. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations madethereunderorto the allottee as peragreement forsale

undersection 11(4)(al oftheAct. The promoter has failed to complete
Page 31oi35

paid a
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or is unable to givepossession ofthe unit in accordancewith the terms

ofagreement for sale or duly completed by the date specified therein.

Accordingly, the promoter is liable to the allottee, as the allottee wishes

to withdraw from the projecr without prejudice to any other remedy

available, to return the amount received by him in respect ofthe unit

with interestatsuch rate as maybe prescribed.

22. This is without preiudice to any other remedy available to the allottee

including compensation for which allottee may file an application for

adjudgingcompensatioDwiththeadjudlcatingofficerundersections 71

d1d ?r re 'dwIh \eclon { I tll ol the A'l ol l0l o

23. Admissibility ofre bed raie of i nteresi: -l-he

id by them along with

draw irom theproiectand

is seeking refun in respect of the subject

ptescnbed" sholl be de Stote Bonk of lndio highest morlihol cost

Provided thot h cdse the stote Bonk aI lndio noryihal cost aJ

lending nE (MCLR) is not l^ ue, it sholl be rePloced br such

benchna* lendlng rutes \,hich the Store Eank oI tndio mav lix
lron tine to Une lot lentling to the generol public-"

24. The l€gislature in its wisdom in the subordinate legislat,on under the

provision ofrule 15 ofthe rules, has determined the p.escribed rate oi

interest. The rate of ,nterest so determined by the legislature, is

reasonable and ifth€ said rule is followed to award the interest, it will

ensure uniform practice in allthe cases.
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Consequently, as per website of the State Bank of India ie.,

https://sbi.co.in, the marginalcost oflending rate (in short, MCLR) as

on date i.e., 02.02.2024 is 8.85v0. Accordingly, the prescribed rate of

interestwillbe marginal cost of lending rate +2% i.e.,10.85%

As far as the pre'EMls is concerned, the authority observ€d clause 3 of

the tripar-tite agreement dated 26.08.2015 which clearly states thattill

the commencement of EMI the borrower shall pay the Pre_EMl. The

relevant clause is produced herei

ry HDFC sholl be repatoble
bt the Boftower b, woy onrhlr I nstolldents (EM I )

ott b. rhe f6t.toy ol Ihe

25.

26.

27. In lieu oithe abo

conrplanrant to the bank.

28. Theauthorityhcrebydirectsthercspondentno.l toreturf theanrount

Pre-EMIs therelore the

respondent cannot b ad the Pre.EI4ls paid by the

received by him i.e., 1,51,23,148/- with interest at ihe rate of 10.8570

[the State Bank of India h,ghest marginal cost of lending rate (MCLR]

applicable as on date +2%l as prescribed under rule 15 ofthe Haryana

Real Estate (Regulation and Development) Rules,2017 from the date of

each payment till the actual dat€ of refund of the amount within the

timelines provided in rule 16 ofthe Rules ibid. Out oftotalamount so

assessed, the amount paid by the bank/payee be retunded first in the

herein below lorthe ready reference:

s liable
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account ofbank and the balance amount along with interest itany will

be refunded to the complainant

H.lll Dlrect the.espondent to pay a sum ofns 100,000/'as litigation
expeDses to the complatnant.

29. The compla,nant is also seeking relief w.r.t litigation expenses. Hon'ble

Supreme Court of, India in civil appeal nos.6745_6749 of 2021 titled as

M/s Newtech Promoters ond Developers PvL LttL v/s sto," oJ up &

Orr (supra), has held thatan allott€e isentitled to claim compensation

& litigation charges under sections 4,18 and section 19 which is to

be decided by the adiudical

quantum ofcompensat,

adjudicat,ns officer

cer as per section 71 and the

nse shallbe adJudged by the

e factors mentioned in

section 72. The

with the compl

clusive jurisdiction to deal

Dsation & legal expenses.

t.

30. Hence, the authority her

obligations cast

rtY
is order and issues the iollowing

Act to ensure compliance ol

per rhefunction entrusted to the

authority under section 34(0:

a. The respondent no. 1 is directed to retund the deposited amount

i.e. I 51,23,148/- with interest at the rate of 10.85yo (the State

Bank of lndia highest marginal cost of lending rate [MCLR]

applicable as on date +2%l as prescnbed under rule 15 of the

Haryana Real Estate (Regulation and Development) Rules, 2017

from the date of each payment till the actual date of refund of th€

amountwithin the timelines provided in rule 16 ofthe Rules ibid.
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Out of total amount so assessed, the amount paid by the

bank/payee be retunded first in the account of bank and the

balance amount along with interest ifany willbe r€funded to the

A period of90 days is given to the respondent no. 1 to comply with

the directions giv€n in this order and failing which legal

consequ€nces would follow.

The respondent is turther directed not to create any third'party

rights against the subject unit before full realization of pa,d'up

amountalongwith interestthereon to the compla,nants, and even

il any transfer is initiated with respect to subiect unit, the

receivable shall be nrst utilized for clearins dues of allottee

b.

31.

32. File beconsigned

Haryana Real Estate Regulato ry Authorty, Gurugram

D.ted: 02.02.2024


