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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

i OR]DER

1. This has been filed by the complainant/allottees under section 31 of the

Real Estate IRegulation and Development) Act,2016 (in short, rhe Act]

read with rule 28 of the Haryana Real Estate [Regulation and

Development) Rules, 201.7 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions

under the provision of the Act or the Rules and regulations made there

under or to the allottees as per the agreement for sale executed inrerse.
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Unit and proiect related details

The particulars of unit details, sale

the complainants, date of proposed

period, ifany, have been detailed in

Complaint No. 251

consideration, the amount paid by

handing over the possession, delay

the following tabular form:

Details
"Primera", Sector 37D, Village Gadauli
Kalan, Gurugram
13.156 acres
3.2 57 acres
Grouo housins colon
12 of 2009 dated 21.05.2009 valid
upto 20 .05 .2024
Ramprastha realtor Pvt. Ltd.
25.04.20L3

[As per information obtained by
ning branch

Registered vide
23.70.2078
37.03.2020

B-103, 1stfloor, tower/block- B

e no. 89 of the complaint
1720 sq. ft.
Pase no. 89 of the com laint

1,6.70.2013
(Page no. 85 of the complaint)

15. POSSESSION

[a) Time of handing over the
Possession
Subrect to terms of this clause and
subject to the Allottee having
complied with all the terms and
condition of this Agreement and the
Application, and not being in default
under any of the provisions of this
Agreement and compliance with all

formalitics,

Page 2 o(27

A.

2.

no. 21 of 2018 dated

Name ofthe project

Resistered area
Nature of the proiect
DTCP license no. and
validiw status
Name of licensee
Date ofapproval
plans

ofbuilding

RERA Registered/ not

RERA registration valid up
to
Unit no.

Unit area admeasuring

Date of execution of
apartment buyer

reement
Possession clause

rovisions,

S. N. Particulars

9.

1,4.
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documentation etc., as prescribed t
RAMPRASTHA. RAMPRASTHA shz

endeavour to complete tl
construction of the said Apartmel
within o period of 54 months fro
the date of approvals of buildir
plans by the olfice of DQTCP. Tl
Allottee agrees and understands th
RAMPRASTHA shall be entitled to
grace period of hundred and twen
days (120) days, for applying or
obtaining the occupation certilicate
respect ofthe Group Housing Compl(

(Emphasis supplier
fPase no. 99 of the complaintl

15. Due date of possession 25.t0.20L7
lNote: - the due date of possessir
can be calculated by the 54 mont
from approval of building p)ans t.

25 .04 .201_31

16. Grace period Not utilized

l7 Total sale consideration Rs.1,05,99,6891/-
(As per schedule oF payment pa
112 of the comDlaintl

18 Amount paid by the
complainants

Rs.1,02,19,510/-
(As oer SOA dated 08.04.2023

t9 Occupation certificate
/Completion certificate

05.04.2023

20. Offer of possession vide
email dated

t6.06.2023
(oase 22 of reol

lbv
;h all
the

tent
rom
ling
The
that
too
enty
ond
te ln
olex.
ied)

on
:hs

ge

B, Facts ofthe complaint

3. The complainants have made the following submissions: -

L That the complainants were allotted a unit bearing no. 103, 1st F-loor,

Tower-B, having super area of 1720 sq. ft. in the project of respondent

company named "Primera" at Sector 37D, Gurugram for a total salc

Page 3 ol 21
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consideration of Rs.1,05,99,891/- vide apartment buyer's agreement

dated 16.10.2 013.

That as per clause 15(aJ of the buyer's agreement, the respondent

had to deliver the possession of the apartment within a period of 54

months + 120 day of grace period for applying and obtaining the

occupation certilicate in respect of the group housing project.

Therefore, due date of possession comes out to be 16.04.201U.

However, as per the latest orders ofthe Hon'ble authority respondent

is not entitled for the grace period. Therefore, in calculating the due

date of possession, grace period is not included.

That during the period the complainants went to the office of

respondent several times and requested them to allow them to visit

the site, but it was never allowed saying that they do not permit any

buyer to visit the site during construction period.

That the respondent was never able to give any satisfactory response

to the complainants regarding the status oF the construction and was

never definite about the delivery of the possession. The complainants

kept pursuing the matter with the representatives of the respondent

by visiting their office regularly as well as raising the matter to when

will they deliver the project and why construction is going on at such

a slow pace, but to no avail.

That the respondent has completely failed to honour their promrscs

and has made a false promise to complete the construction of thc

project site within stipulated period.

That the respondent is guilty of deficiency in service within the

purview of provisions of the Real Estate IRegulation and

Page4of21 4
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VII,

VIII.

X.

Development) Act,2016 fCentral Act 76 of 2076) and the provisions

of Haryana Real Estate IRegulation and DevelopmentJ Rules,2017.

That respondent send letter dated 1,7.07.20t9 to the complainants

mentioning that the pace ofconstruction ofthe proiect has increased

considerably in the last few months.

That the respondent builder in order cheat and harass the

complainants further introduced a timely payment rebate scheme. As

per the said scheme complainants was required to make the entire

remaining payment on or before 15.09.2019. Thereafter, the

respondent will provide rebate of 80/o in BSP and further undertake

to handover possession by 31.03.2020 and the complainants made

the payment accordingly. The complainants having dream of its own

apartment in NCR signed the Mou dated 01.08.2019 in the hope that

the unit will be delivered on or before 31.03.2020, but the dream of

the complainants was shattered due to dishonest, unethical attitude

of the respondent and till date despite repeated request and

reminders by the complainants, respondent has failed to honour thc

terms and conditions of the MoU.

That complainants submitted application dated 03.09.2019 to the

respondent for addition of the name of the co-applicant i.c.

Mr.Kulbhushan Shamra in the said allotted unit and the same was

done by the respondent.

That as per section 18 of the Act of 2016, the promoter is liable to pay

delay possession charges to the allottees of the unit, building or

project for a delay or failure in handing over ofsuch possession as pcr

the terms and agreement of the sale. Therefore, it is requested that

Complaint No. 251 of 2023

IX.

Page 5 of21
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Complaint No. 251 of 2023

necessary directions be issued to the promoter to comply with the

provisions and fulfil obligation under the Act.

Relief sought by the complainants:

The complainants have sought following relief(sJ:

i. Direct the respondent to handover the possession of the unit and

to pay delay possession charges at prescribed rate from the duc

date of possession till actual handing over of possession.

ii. Direct the respondent to provide the rebate as per the terms and

conditions of the MoU dated 01.08.2019.

iii. Direct the respondent to provide the exact layout plan of the unit

and get the conveyance deed executed in favour of thc

complainants and not to force them to sign any Indemnity cum

undertaking.

iv. Direct the respondent not to charge monthly maintenance charges

for a period of 12 months or more before giving actual possession

of the unit or anything irrelevant which has not been agreed and

payable by the complainants.

0n the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed

in relation to section 11(+) (a) ofthe Act to plead guilty or not to plead

guilty.

Reply by the respondent.

The respondent has contested the complaint on the lollowing grounds.

i. That the possession of the unit has already been offered to the

complainants vide email dated 16.06.2023.

ii. That the complainants are defaulters and have failed to make the

timely payment of installments within the prescribed time. Further,

D.

6.

Pase 6 of 2l /
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despite several follow-ups on the part of the respondent, the

complainants have failed to come forward to accept the possession of

the property.

That even all through these years, the complainants have never

raised any dispute regarding delay in possession and any objections

to the same was to be raised in a time bound manner without causing

prejudice to any other party. The entire intention ofthe complainants

made it crystal clear that they are investors who merely invested in

the present project with an intention to draw back the amount as an

escalated and exaggerated amount later.

That despite several adversities and the unpredicted and

unprecedented wrath of falling real estate market conditions, the

respondent has made an attempt to sail through the adversities only

to handover the possession ofthe property at the earliest possible to

the utmost satisfaction ofthe buyers/allottees. Further, even in such

harsh market conditions, the respondent has been continuing with

the construction of the proiect and sooner will be able to completc

the construction of the project.

v. That the Authority is deprived of the ,urisdiction to go into thc

interpretation of, or rights of the parties inter-se in accordance with

the apartment buyer's agreement as the same was executed much

prior to coming into force of said Act or said Rules. Therefore, in the

abovesaid premises the present complaint is not maintainable in its

present form and ought to be dismissed with exemplary costs upon

the complainants.

7. Copies ofall the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can bc

Complaint No. 251 of 2023

lll.

lv.

Page 7 of 21
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decided on the basis of these undisputed documents and submission

made by the parties.

Jurisdiction of the authority

The respondent has raised a preliminary submission/objection the

authority has no,urisdiction to entertain the present complaint.'fhe

objection ofthe respondent regarding rejection ofcomplaint on ground

of jurisdiction stands rejected. The authority observes that it has

territorial as well as subject matter iurisdiction to adjudicate the

present complaint for the reasons given below.

E.l Territorialiurisdiction

As per notification no. l/92/20L7-1TCP dated 14.72.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District fbr

all purpose with offices situated in Gurugram. In the present case, thc

project in question is situated within the planning area of Gurugram

District, therefore this authority has complete territorialjurisdiction to

dealwith the present complaint.

E.lI Subiect matter iurisdiction

Section 11[4)[a] of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4) (aJ is

reproduced as hereunder:

Section 11

iQ rhe promoter snatr
(a) be responsible fot all obligations, responsibilities and functions
under the provisions of this Act or the rules ond regulotions made
thereunder or to the allottees as per the ogreement for sole, or to
the ossociation of allottees, as the cose may be, till the conveyonce
ofallthe opartments, plots or buildings, as the cose may be, to the
a ottees, or the common areas to the ossociation ofollottees or the
competent authotity, as the cose may be;
Secti on 3 4-Functions of the Authority :

Page 8 of 21
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344 of the Act provides to ensure compliance of the obligotions
cast upon the promoters, the allottees and the reql estate agents
under this Act ond the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by rhe adjudicating officer if pursued by the

complainants at a later stage.

Findings on the obiections raised by the respondent

F. I Obiection regarding the complainants being investor.

The respondent has taken a stand dlrt the complainants are investors

and not consumer. Therefore, they are not entitled to the protection of

the Act and are not entitled tO file the domplaint under section 31 of the

Act. The respondent also submitted that the preamble of the Act states

that the Act is enacted to protect the interest of consumers of the real

estate sector. The authority observes that the respondent is correct in

stating that the Act is enacted to protect the interest ofconsumer of the

real estate sector. It is settled principle of interpretation that the

preamble is an introduction of a statute and states main aims and

obiects of enacting a statute but at thrl same time the preamble cannot

be used to defeat the enacting provisions of the Act. Furthermore, it is

pertinent to note that any aggrieved person can file a complaint against

the promoter ifthe promoter contravenes or violates any provisions of

the Act or rules or regulations made thereunder. Upon careful perusal

ofall the terms and conditions ofthe apartment buyer's agreement, it is

revealed that the complainants are buyers and paid total price of

Rs.1,02,19,510/- to the promoter towards purchase ofan apartment in

the project of the promoter. At this stage, it is important to stress upon

F.

11.

Page 9 of 27
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the definition of term allottee under the Act, the same is reproduced

below for ready reference:

"2(d) "allottee" in relation to o real estate project meons the person to
whom o plot, aportment or building, os the case moy be, hos been
allotted, sold (whether as freehold or leosehold) or otherw$e
transferred by the promoter, ond includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include o person to whom such plot,
opartment or building, as the case may be, is given on rent;"

ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the apartment application for allotment, it is
crystal clear that the complainarts are allottees as the subject unit was

allotted to them by the promot€i, The concept ofinvestor is not defined

or referred in the Act. As per t]te definition given under section 2 of the

Act, there will be "promoter" and "allottee" and there cannot be a party

having a status of "investor". The Maharashtra Real Estate Appellate

Tribunal in its order dated 29.01.2019 in appeal no.

0006000000010557 titled as M/s Srushtl Sangam Developers PvL

Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also held that the

concept of investor is not defined or referred in the Act. Thus, the

contention ofpromoter thatthe allottees being investor are not entitled

to protection of this Act also stands rejected.

F. II Obiection regarding iurisdiction of authority w.r.L apartment
buyer's agreement executed priorto coming into force ofthe Act.

12. Another contention of the respondent is that authority is deprived of

the jurisdiction to go into the interpretation ol or rights of the parties

inter-se in accordance with the buyer's agreement executed between

the parties prior to the enactment of the Act and the provision of the

said Act cannot be applied retrospectively. The authority is of the view

that the Act nowhere provides nor can be so construed, that all previous

agreements will be re-written after coming into force of the Act.

Page 10 of 21
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Therefore, the provisions of the Act, rules and agreement have to be

read and interpreted harmoniously. However, if the Act has provided

for dealing with certain specific provisions/situation in d

specific/particular manner, then that situation will be dealt with in

accordance with the Act and the rules after the date of coming into force

of the Act and the rules. Numerous provisions of the Act save the

provisions ofthe agreements made between the buyers and sellers.'[he

said contention has been upheld in the landmark judgment of

Neelkamal Reqltors Suburban Pvt- Ltd, Vs, llot and others. (W.p

2737 of2017) decided on 06.12.2O17 which provides as under:

"119, Under the provisions of Section 18, the delay in handing over the
possession would be counted faom the date mentioned in the
ogreement for sale entered into by the promoter ond the qllottee
prior to i8 registration under REP'1', Under the provisions of REM,
the promoter is given a fsciliE to revise the dote of completion of
project ond declore the some under Section 4. The REM does not
contemplate rewriting of contract between the flat purchoser ond
the promoter.,..

122. We hove already discussed that above stotpd provisions ofthe RERA
are not retrospective in noture. They may to some extent be having
a retroactive or quasi retrodctive effect but then on thot ground the
validity of the provisions of REP:A cannot be challenged. The
Porlioment is compAtent enough to legislote law hoving
retrospective or retroactive elIecL A lqw con be even ftamed to olfect
subsisting / existing contrqctuql rilthts between the porties in the
larger public interest. We do not have any doubt in our mind thotthe
REP,A hos been[ramed in the larger public interest ofter a thorough
study and dkcussion made ot the highest level by the Stonding
Committee ond Select Committee, which submitted its detailed
reports."

13. Also, in appeal no. 173 of2019 titled as Magic Eye Developer Pvt, Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our oforessid discussion, we ore of the
considered opinion thot the provisions of the Act ore quost
retrooctive to some extent in operotion qnd will be applicable to the
agreements for sale entered into even priortocoming into operation
ofthe Actwhere the transaction are still in the process ofcompletion.

Page 11 of21
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Hence in case of delay in the offer/delivery of possession os per the
terms ond conditions ofthe ogreement for sole the allottee shall be
entitled to the interest/deloyed possession charges on the
reosonoble rote of interest as provided in Rule 15 of the rules ond
one sided, unfoir and unreasonable rate ofcompensotion mentioned
in the agreementfor sale is liable to be ignored."

The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the

builder-buyer agreements have been executed in the manner that there

is no scope left to the allottee to negotiate any of the clauses contained

therein. Therefore, the authority is ofthe view that the charges payable

under various heads shall be payable as per the agreed terms and

conditions of the agreement subject to the condition that the same are

in accordance with the plansihermisrions approved by the respective

departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature. Hence, in the light of

above-mentioned reasons, the contention of the respondent w.r.t.

jurisdiction stands rejected.

Findings on the reliefsought by the complainants

G. I Direct the respondent to handover the possession of the unit
and to pay delay possession charges.

In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1J of the Act. Sec. 18(1) proviso reads as under.

"Section 78: - Return ol amount and compensation
18(1). lfthe promoterfails to complete or is unoble to give possession
ofan apartment, plot, or building, -
Provided that where an allottee does not intend to withdrow from
the project, he sholl be paid, by the promoter, interest Ior every
month of delqy, till the handing over of the possession, ot such rote
as may be prescribed.""
(Emphasis supplied)

G.

15.

Page 12 of 27
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16. Clause 15(a) ofthe apartment buyer,s agreement provides for handing

over of possession and is reproduced below:
,?5 

POSSESS/0N
(a). Time ofhonding over the possession

Subject to terms of this clause and subject to the Allottee hoving
complied with all the terms ond condition of this Agreement and the
Applicotion, and not being in default under ony of the provisions of
this Agreement qnd compliance with all provisions, formolities,
documentation etc,, as prescribed by MMpnaSfAl. UUpASfnl
sholl endeavour to complete the construction of the soid Apqrtment
within a period of 54 months from the date of approvals of
building plans by the ofrce of DcTCp. The Altoue; agrees and
understands that RAMaRASTHA sholl be entitled to a groci period of
hundred and twenty doys {120) days, for opplying ond obtoining the
occupotion certifrcate in tetpect of the Group Housing Complex.,,

17. At the outset, it is relevant to co-Ii'ment on the preset possession clause

ofthe agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement and application, and the

complainants not being in default under any provisions of thesc

agreements and compliance with all provisions, formalities and

documentation as prescribed by thi promoter. The drafting of this

clause and incorporation of such conditions are not only vague and

uncertain but so heavily loaded in favour of the promoter and against

the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpose of allottee and

the commitment date for handing over possession loses its meaning.

The incorporation of such clause in the buyer agreement by the

promoter is just to evade the liability towards timely delivery of subject

unit and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has misused

his dominant position and drafted such mischievous clause in the

Page 13 ofz] 
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agreement and the allottees are left with no option but to sign on the

doted lines.

18. Due date of handing over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of the

apartment within a period of 54 months from the date of approval of

building plans i.e.,25-04.2013 and further provided in agreement that

promoter shall be entitled to a grace period of j.20 days for applying

and obtaining occupation certificate in respect of group housing

complex. As a matter "f fuIl,ll" promoter has not applied for

occupation certificate withinthe.i&* limit prescribed by the promoter

in the apartment buyer's agTeement. As per the settled law, one cannot

be allowed to take advantage ofhis own wrongs. Accordingly, this grace

period of 120 days cannot be allowed to t}le promoter at this stage,

Therefore, the due date of possession comes out to b e 25.10.2077 .

19. Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not

intend to withdraw from the proiect, he shall be paid, by the promoter,

interest for every month ofdelay, till the handing over of possession, at

such rate as may be prescribad and it has been prescribed under rule

15 ofthe rules. Rule 15 has been reproduced as under.

Rule 75. Prescribed rate of interest- [Proviso to section 12, section 78
and sub-section (4) ond subsection (7) of section 191
(1) For the purpose of proviso to section 12; section 18; ond sub"

sections (4) and (7) of section 19, the "intercst ot the rote
prescribed" shall be the State Bank of lndia highest morginol cost
oflending rote +2%.:

Provided thot in case the Stote Bonk of lndio morginal cost of
lending rate (MCLR) is not in use, it sholl be reploced by such
benchmark lending rotes which the Stote Bonk of lndia moy frx
from time to time for lending to the generol public.

Page 14 of 27
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The legislature in its wisdom in the subordinate legislation under the

provision ofrule 15 ofthe rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https;//sbi.co.in. the marginal cost of lending rate (in short, MCLR) as

on date i.e., 37.0L.2024 is 8;850/0. Accordingly, rhe prescribed rate of

interest will be marginal costOfl;nding rate +2% i. e.,1]O,gSo/o.

22. The definition ofterm 'interest'as defined under section 2(za) ofthe Act

provides that the rate of interest chargeable from the allottees by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottees, in case of default. The

relevant section is reproduced below:

"(za) "interest" meqns the rates ofinterest payable by the promoter or the
allottee, qs the case moy be.
Explanation. -For the purpose olthis clause-
(i) the rate of interest chqrgeoble from the allottee by the promoter,

in cqse of defoult, shall be equal to the rote of interest which the
promoter sholl be liable to pay the o ottee, in case ofdefoult;

(i0 the interest poyable by the promoter to the allottee sholl be fron
the date the promoter received the amount or any part thereof till
the date the amount or pqrt thereof ond interest thereon 6
refunded, qnd the interest payable by the o ottee to the promoter
shall be from the dote the qllottee defaults in payment to the
promoter tillthe date itis paid;"

Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate i.e., 10,850/o by the respondent

/promoter which is the same as is being granted to the complainants in

case of delayed possession charges.

On consideration ofthe documents available on record and submissions

made by both the parties, the authority is satisfied that the respondent

Complaint No. 251 of 2023

20.

24.
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is in contravention ofthe section l.1(4)(a) ofthe Act by not handing over

possession by the due date as per the agreement. By virtue of clause

15(a) ofthe apartment buyer's agreement executed between the parties

on 16.10.2013, the possession of the subject apartment was to be

delivered within a period of 54 months from the date of approval of

building plans i.e.,25.04.2013 which comes out to be 25.10.20L7. As far

as grace period is concerned, the same is disallowed for the reasons

quoted above. Therefore, the due date of handing over possession is

25.10.2017. The respondent has failed to handover possession of thc

subiect unit till date of this orildr: Aicordingly, it is the failure of the

respondent/promoter to fulfil its obligations and responsibilities as per

the agreement to hand over the possession within the stipulated period.

The authority is of the considered view that there is delay on the part of

the respondent to offer of possession of the allotted unit to the

complainants as per the terms and conditions ofthe buyer's agreement

dated 16.10.2013 executed betlveen the parties. Occupation certificate

was granted by the concerned authority on 05.04.2023 and thereafter,

the possession of the subject unit was offered to the complainants vidc

email dated 16.06.2A8 subiact to signing of settlement/undertaking

letter. Copies of the same have been placed on record. The authority is

ofthe considered yiew that there is delay on the part ofthe respondent

to offer physical possession of the subject unit and it is failure on part

of the promoter to fulfil its obligations and responsibilities as per the

buyer's agreement dated 16.10.2013 to hand over the possession

within the stipulated period.

25. Section 19(10) of the Act obligates the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation

Page 16 of 2l {
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26.

Complaint No. 251 of 2023

certificate. In the present complaint, the occupation certificate was

granted by the competent authority on 05.04-2023- The respondent

offered the possession of the unit in question to the complainants only

on 16.06.2023, so it can be said that the complainants came to know

about the occupation certificate only upon the date of offer of

possession. Therefore, in the interest of natural iustice, the

complainants should be given 2 months time from the date of offer of

possession. These 2 months of reasonable time is being given to the

complainants keeping in mind that even after intimation of possession

practically they have to aitihge a lot of logistics and requisite

documents including but not limited to inspection of the completely

finished unit, but this is subiect to that the unit being handed over at the

time oftaking possession is in habitable condition. It is further clarified

that the delay possession charges shall be payable from the due date of

possession till the expiry of 2 months from the date of offer of

possession (16.06.2023J which comes out to be 76.08.2023.

Accordingly, the non-compliance of the mandate contained in section

11(4J [a) read with section 18(1) ofthe Act on the part ofthe respondent

is established. As such, tlii complainants are entitled to delay

possession charges at rate ofthe prescribed interest @10.8570 p.a. w.e.l

25.10.20L7 till the expiry of 2 months from the date of offer of

possession (L6.06.2023) which comes out to be 16.08.2023 as per

provisions of section 18(1) of the Act read with rule L 5 of the rules and

section 19[10) of the Act.

G.lI. Direct the respondent to provide the rebate as per the terms and
conditions ofthe MoU dated 01.08.2019.

The complainants have submitted that the respondent/builder vide

MoU dated 01.08.2019 introduced a timely payment rebate scheme. As

27.
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per the said scheme, the complainants were required to make the entire
remaining payment on or before 15.09.2019 and thereafter, the
respondent will provide rebate of87o in BSp. The complainants further
submitted that believing on the assurances of respondent, they made
the payment accordingl, but the respondent has failed to honour the
terms and conditions ofthe MoU.

Considering the above-mentioned facts, the authority is ofthe view that
as per clause 2(a) ofthe MoU dated 01.08.2019, the allottees are liable
to pay all outstanding amount i4jerms ofthat MoU latest by 15.09.2019

and to pay all future aenilrids in timely manner upon demand.

However, as per the payment r6ceipts annexed with the complaint, it is
evident that the complainants had made their last payment towards

BSP only on 05.112018 and no proof of pa),ment has been placed on

record by the complainants in corroboration of their claim regarding

timely payment rebate. Since no documents have been placed on record

by the complainants to substantiate and in support of the aforesaid

contention, therefore the authority cannot deliberate upon the

aforesaid relief.

G. III Direct the reslondentidprdi,lde thi exact layout plan ofthe said
unit.

As per section 19[1J of Act of 2016, the allottees shall be entitled to
obtain information relating to sanctioned plans, layout plans along with
specifications approved by the competent authority, or any such

information provided in this Act or the rules and regulations or any such

information relating to the agreement for sale executed between the

parties. Therefore, the respondent/promoter is directed to provide

details of license and statutory approvals to the complainants within a

period of 30 days.

Page:r}of2l /

Complaint No. 251 of2023

29.



ffi HARERA
S- ounuennrrl

30.

Complaint No. 251 of 2023

9. lV Direct the respondent to get the conveyance deed executed in
favour ofthe complainants and not to force them to sign any Indemnity
cum undertaking.
As per section 11(a)[f] and section 17(11 of the Act of 2016, rhe

promoter is under an obligation to get the conveyance deed executed in

favour of the complainants. Whereas, as per section 19(11) of the Act of
2016, the allottees are also obligated to participate towards registration
ofthe conveyance deed ofthe unit in question.

The possession of the subject unit has already been offered to the
complainants after obtaining Sr4pletion certificate on 05.04.2023.

Therefore, the respondentfiiuitdi-'r is directed to handover the

possession of the unit on payment of outstanding dues if any, within 30

days to the complainant/allottees and to get tle conveyance deed of the

allotted unit executed in their favour in terms of section 17[1J ofthe Act

of 2016 on payment of stamp duty and registration charges as

applicable within three montrs from the dat€ of this order. Further,

only administrative charges of upto Rs.15000/- can be charged by the

promoter-developer for any such expenses which it may have incurred

for facilitating the said transfer as ha! been fixed by the DTp office in

this regard vide circular dated 02.04.2018.

The respondent is further directed not to place any condition or ask the

complainants to sign an indemnity of any nature whatsoever, which is

prejudicial to their rights as has been decided by the authority in
complaint bearing no.4031 of 2079 titled as Varun Gupta V, Emoor

MGF Land Ltd.

G. V Direct the respondent not to charge montily maintenance
charges for a period of 12 months or more before giving actual
possession of t}le unit or anything irrelevant which has not been agreed
and payable by the complainants.

31.

32.
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33. Maintenance charges: - This issue has already been dealt by the

authority in complaint titled as yarun Gupta Vs. Emaar MGF Land

Limited (supra), wherein, it is held that the respondent is right in
demanding advance maintenance charges at the rates prescribed in the

builder buyer's agreement at the time of offer of possession. Howevcr,

the respondent shall not demand the advance maintenance charges for

more than one year from the allottees even in those cases wherein no

specific clause has been prescribed in the agreement or where the AMC

has been demanded for more than a year.

34. The respondent shall not charge anlthing from the complainants which

is not the part ofthe buyer's agreement.

H. Directions ofthe authority
35. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(l):

i. The respondent is directed to pay interest to the complainants

against the paid-up amount at the prescribed rate of 10.85(/o p.a.

for every month of delay from the due date of possession i.e.,

25.70.2017 till expiry of 2 months from the date of offer of

possession (16.06.2023) i.e., upto 16.09.2023 only as per

provisions of section 18(1) of the Act read with rule 15 of the

rules and section 19(10) olthe Act.

ii. The complainants are directed to pay outstanding dues, if any,

after adjustment of interest for the delayed period.

iii. The respondent is directed to handover the possession ofthe unit

on payment of outstanding dues if any, within 30 days to the
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complainant/allottees and to get the conveyance deed of the

allotted unit executed in their favour in terms of section 17[1) of

the Act of 2076 on payment of stamp duty and registration

charges as applicable.

iv. The rate ofinterest chargeable from the allottee by the promoter,

in case of default shall be charged at the prescribed rate i.e.,

10.85%o by the respondent/promoter which is the same rate of

interest which the pro be liable to pay the allottees, in

case of default i.e., n charges as per section

2(za) ofthe Act.

v. The respo from the complainants

which is not s agreement.

Complaint stan

File be consi

ex
Haryana Real Estate ty, Gurugram

GURUGRAM
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